United  States  Court  of  Appeals 

for  the 

District  of  Columbia  Circuit 


TRANSCRIPT  OF 
RECORD 


No.  12,792 

JOINT  APPENDIX 
2  Vols.  (VoL  I  pages  1-320) 


limtpii  (Court  of  A 


Mil 


r  t 


Fob  the  District  of  Columbia  Cibcuit 


Fbancis  S.  Browne,  in  his  own  right  as  legatee  and  as 
executor  of  the  paper  writing  dated  November  13, 
1952,  purporting  to  be  the  last  will  and  testament  of 
Mildred  Nyman,  deceased, 


v. 


w 


Appellant 


W.  Cabboll  Brooke,  Emma  Smallzel  Wacker 
and  Eleanor  N.  Jenkins, 

Appellees 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


Court  of  Appeals 

For  tho 

District  of  Columbia  Circuit 

FILED  OCT  2  b  1955 


CLERK 


Wilson  -  epes  printing  Co.  -  RE  7-6002  -  Washington  l.  D.  C. 


i 

i 

I 

i 

I 

i 

i 


INDEX 


PAGE 


Petition  for  Probate  of  Will  and  Letters  Testa¬ 
mentary  . - .  2A 

Petition  for  Caveat .  6A 

Answer  of  Eleanor  Nyman  Jenkins  to  Petition  for 

Caveat  . . . - _ _  8A 

Petition  to  Join  Caveat .  10 A 

Answer  of  Francis  S.  Browne  to  Petition  for  Caveat  12A 

Reply  of  Francis  S.  Browne  to  Answer  of  Eleanor 

Nyman  Jenkins  to  Petition  for  Caveat .  16A 

Order  Authorizing  Joinder  in  Caveat .  18 A 

Order  Framing  Issues .  19A 

Order  Framing  Issues . 20A  ; 

Affidavit  as  to  Death  of  Nettie  B.  Browne,  Clifford 

W.  Smallzel  and  Edythe  Smallzel .  22A  ; 

i 

Appearance  and  Waiver  of  Notice  of  Issues  and 

Time  and  Place  of  Trial .  23A 

i 

Appearance  and  Waiver  of  Notice  of  Issues  and  j 

Time  and  Place  of  Trial .  24A 

Appearance  and  Waiver  of  Notice  of  Issues  and 

Time  and  Place  of  Trial .  25A 

Pltfs.  Exhibit  No.  37  Motion  for  Appointment  of 

Collector  . . . . . . . .  25 A  j 

Memorandum  of  Points  and  Authorities .  26 A 

Memorandum  in  Opposition  to  Motion  for  Appoint¬ 
ment  of  Collector .  26A1 

Pltfs.  Exhibit  No.  36  Order  for  Letters  of  Collec¬ 
tion  . . . . . - . . .  29  A I 

Order  Aligning  Parties .  30 A 

Defts.  Exhibit  No.  1 . 30Aj 

Pltfs.  Exhibit  No.  5 . . . .. .  34Ai 

Pltfs.  Exhibit  No.  6 . . - . . . .  36 A 


l 


11 


INDEX  (Continued) 


Pltfs.  Exhibit  No.  6 . 

Pltfs.  Exhibit  No.  7 . . 

Pltfs.  Exhibit  No.  8 . . 

Pltfs.  Exhibit  No.  12 . 

Pltfs.  Exhibit  No.  9 . 

Pltfs.  Exhibit  No.  10. . . 

Pltfs.  Exhibit  No.  24 . 

Pltfs.  Exhibit  No.  25 . 

Pltfs.  Exhibit  No.  11 . 

Pltfs.  Exhibit  No.  13 . 

Pltfs.  Exhibit  No.  14 . . 

Plaintiff’s  Exhibit  No.  15... 
Plaintiff’s  Exhibit  No.  16.. 
Plaintiff’s  Exhibit  No.  ISa. 
Plaintiff’s  Exhibit  No.  18b. 

Pltfs.  Exhibit  No.  17— . 

Pits.  Exhibit  No.  19 . . 

Pltfs.  Exhibit  No.  20a . 

Pltfs.  Exhibit  No.  20b . 

Complaint  . . 

Demand  for  Jury  Trial . 

Pltfs.  Exhibit  No.  38 . 

Pltfs.  Exhibit  No.  21 . 

Pltfs.  Exhibit  No.  22 . 

Pltfs.  Exhibit  No.  4 . 

Pltfs.  Exhibit  No.  40 . 

Pltfs.  Exhibit  No.  35 . 

Defts.  Exhibit  No.  2 . 


PAGE 

37A 
40A 
42A 
43A 
47  A 
51A 
52A 
54A 
55A 
56A 
56A 
59A 
59A 
61A 
62A 
63A 
64A 
64A 
66A 
67A 
69A 
69A 
71A 

72  A 

73  A 
73  A 
75  A 
75  A 


INDEX  (Continued) 


Defts.  Exhibit  No.  3 . _ . 

Defts.  Exhibit  No.  4 . . . 

Defts.  Exhibit  No.  5 . 

Defts.  Exhibit  No.  6 . . . - . 

Defts.  Exhibit  No.  7 . . . 

Defts.  Exhibit  No.  8 . . . 

Defts.  Exhibit  No.  9 . 

Defts.  Exhibit  No.  12 . - . . . . . 

Defts.  Exhibit  No.  13 . - . _ . . 

Defts.  Exhibit  No.  14 . . . .. . . 

Motion  to  Set  Aside  Verdict  and  Judgment  and  for 
Judgment,  or  in  the  Alternative,  Motion  for 
New  Trial  . . . . . . . _... 

Points  and  Authorities . 

Opposition  to  Motion  to  Set  Aside  Verdict  and 
Judgment  and  for  Judgment,  or  in  the  Alter¬ 
native,  Motion  for  New  Trial . 

Order  Denying  Motion  to  Set  Aside  Verdict  and 
Judgment  and  for  Judgment,  or  in  the  Alter¬ 
native,  Motion  for  New  Trial . 

Order  Denying  Probate . 

Notice  of  Appeal . . . . . 

Order . . . . . . . 


iii  | 

PAGE 

i 

76A 

77A 

78  A  | 

79  A  | 

80A  | 

81A  | 

82A  j 
83A  | 

84A  j 
86A  I 

i 

i 

! 

j 

88A  j 
89A  j 

i 

j 

i 

90A  j 

j 

i 

91 A  ; 
92A  | 
93A  j 
94A  ! 


Martha  Jennings  Latta 

Direct  Examination .  95A 

Cross  Examination  .  98A  j 

Omega  Margie  Gallagher 

Direct  Examination  .  114A  j 

Cross  Examination  .  116A  : 

Cross  Examination  (Resumed) .  120A  j 

Cross  Examination  .  469A  j 

Redirect  Examination  .  483A  | 


Recross  Examination  . . . .. . . . .  484A  | 


iv  INDEX  (Continued) 

PAGE 

William  W.  Mackall 

Direct  Examination  .  135A 

Cross  Examination  .  138A 

Basil  D.  Boteler 

Direct  Examination  .  144A 

Cross  Examination  .  146A 

Redirect  Examination  .  147A 

Recross  Examination  .  147A 

Redirect  Examination .  148A 

Mary  Elizabeth  White 

Direct  Examination  .  148A 

Cross  Examination  . 150A 

Albert  E.  Brault 

Direct  Examination  .  154A 

Cross  Examination  .  171A 

Lester  A.  Lawrence 

Direct  Examination  .  187 A 

Cross  Examination  .  202A 

Cross  Examination  .  229A 

Redirect  Examination  .  229A 

Redirect  Examination  (Resumed) .  237A 

Recross  Examination  . - .  245A 

Direct  Examination  .  260A 

Cross  Examination  .  261A 

Emma  Smallzel  Wacher 

Direct  Examination  .  248A 

Cross  Examination  .  252A 

Robert  M.  Graham 

Direct  Examination  .  263A 

Cross  Examination  .  269A 

Redirect  Examination  .  273A 

Recross  Examination  .  276A 

Walker  Carroll  Brooke 

Direct  Examination  .  278A 

Cross  Examination  .  290A 

William  C.  Sullivan 

Direct  Examination  .  293A 


t 


INDEX  (Continued)  v 

PAGE 

Francis  S.  Browne . 295A 

Direct  Examination  . .. . .  552A 

Cross  Examination  .  553A 

Redirect  Examination  .  565A 

Recross  Examination  .  565A 

Charlotte  A.  Engel 

Direct  Examination  .  320A 

Cross  Examination  .  321A 

Redirect  Examination  .  324A 

Dr.  Winfred  Overholser 

Direct  Examination  .  325A 

Cross  Examination  .  330A 

Direct  Examination  .  339A 

Cross  Examination  .  347A 

Redirect  Examination  _ 352A 

Eleanor  Nyman  Jenkins 

Direct  Examination  .  353A 

Cross  Examination  . 356A 

Ezra  D.  Chapman 

Direct  Examination  .  372A 

Cross  Examination  .  380A 

David  Hill 

Direct  Examination  .  390A 

Cross  Examination  .  395A 

Edith  Elizabeth  Bright 

Direct  Examination  .  396A 

Cross  Examination  .  400A 

Mae  Troy  James 

Direct  Examination  .  405A 

Cross  Examination  .  407A 

William  T.  Wall 

Direct  Examination  .  40SA 

Cross  Examination  .  412A 


Eflfie  Browne  . . . . . . . .  413A 

Cross  Examination  .  418A 


vi  INDEX  (Continued) 

PAGE 

Cyrus  T.  Bright 

Direct  Examination  .  428A 

Cross  Examination  .  432A 

Further  Cross  Examination  .  434A 

Redirect  Examination  .  437A 

Recross  Examination  .  447A 

Redirect  Examination  .  44SA 

Cross  Examination  (resumed) .  449A 

Recross  Examination  .  465A 

Mary  Chapman 

Direct  Examination  .  485A 

Cross  Examination  .  487A 

Redirect  Examination  .  495A 

John  H.  Davis 

Direct  Examination  .  496A 

Cross  Examination  .  501A 

Cross  Examination  (resumed) .  545A 

Glen  Pincock 

Direct  Examination  .  513A 

Cross  Examination  .  516A 

Redirect  Examination .  521 A 

Recross  Examination  .  522A 

Frank  Caprio 

Direct  Examination  .  522A 

Cross  Examination  .  527A 

Redirect  Examination  .  542A 

Recross  Examination  .  544A 

Rebuttal  Evidence  on  Behalf  of  Caveators 
Lester  A.  Lawrence 

Direct  Examination  .  567A 

Cross  Examination  .  570A 

Redirect  Examination  .  573A 

Recross  Examination  .  573A 

Hetty  Green  Lawrence 

Direct  Examination  .  574A 

Cross  Examination  .  579A 

Charge  to  the  Jury .  5S3A 


Hmlrii  States  (Snurt  at  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,792  APRIL  TERM,  1955 


FRANCIS  S.  BROWNE, 

Appellant, 

YS. 

W.  CARROLL  BROOKE, 

EMMA  SMALLZEL  WACKER  and 
ELEANOR  N.  JENKINS, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


JOINT  APPENDIX 


1076 


Filed  Feb  11  1954 


Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

IN  THE 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

In  Re:  Estate  of  MILDRED  NYMAN,  Deceased. 
Administration  No.  S4593 
Address  of  Petitioner: 

1501  Farragut  Street,  N.  W. 

Washington,  D.  C. 

Petition  for  Probate  of  Will  and  Letters  Testamentary 

The  petition  of  Francis  S.  Browne  respectfully  repre¬ 
sents  unto  this  Honorable  Court  as  follows: 

I 

That  he  is  a  citizen  of  the  United  States  and  a  resident 
of  the  District  of  Columbia,  of  adult  age,  and  makes  this 
application  as  the  Executour  nominated  in  the  Will  of 
the  above-named  decedent. 


H 

That  Mildred  Nyman,  late  an  adult  citizen  of  the  United 
States,  with  legal  domicile  in  the  District  of  Columbia, 
died  on  the  ISth  day  of  December,  1953,  while  temporar¬ 
ily  residing  in  Forest  Glen,  Silver  Spring,  Maryland, 
leaving  a  paper  in  the  nature  of  a  last  will  and  testament, 
bearing  date  the  13th  day  of  November,  1952,  in  which 
instrument  this  petitioner  is  named  as  Executor,  without 
bond,  and  'which  will  is  novr  on  file  in  the  Office  of  the 
Register  of  Wills  for  the  District  of  Columbia,  having 
been  duly  proven  by  the  subscribing  witnesses  thereto; 


3  A 

that  no  other  paper  in  the  nature  of  a  testamentary  dis¬ 
position  of  the  decedent’s  estate  has  been  found  except  a 
will  dated  December  12,  1939  and  a  codicil  dated  March  1, 
1940,  both  of  which  instruments  are  now  on  file  in  the 
Office  of  the  Register  of  Wills  for  the  District  of  Colum¬ 
bia.  The  instruments  dated  December  12,  1939  and 
March  1,  1940  above  referred  to  were  expressly  I 
1077  revoked  by  the  instrument  dated  November  13,  j 
1952  and  your  petitioner  believes  that  the  last  men-  j 
tioned  instrument  is  in  fact  the  last  will  and  testament  of  ! 
said  decedent.  ! 

in  j 

That  the  United  States  District  Court  for  the  District  j 
of  Columbia  by  its  Order  entered  April  9,  1952  in  Civil, 
Action  No.  1134-52  appointed  the  National  Savings  and. 
Trust  Company  as  Conservator  and  charged  said  Trust: 
Company  with  the  duty  of  managing  the  property  of  said 
Mildred  Nyman,  pursuant  to  the  provisions  of  Title  21,! 
Section  501  of  the  District  of  Columbia  Code,  1951  EdiJ 
tion.  That  the  said  Trust  Company  qualified  and  acted1 
as  such  Conservator  from  the  date  of  its  appointment  as' 
aforesaid  until  the  date  of  the  testatrix’s  death. 


That  the  testatrix  was  survived  by  the  following  named 
person,  who  is  her  only  heir  at  law  and  next  of  kin,  viz1: 

Eleanor  N.  Jenkins,  an  adult  niece  j 

5912  Livingston  Road  j 

Oxon  Hill,  Maryland  j 

i 

V 

Tour  petitioner  is  advised,  believes  and  accordingly 
avers  that  said  decedent  at  the  time  of  her  death  was  not 
seized  of  any  real  property  situate  in  the  District  of 


! 


Columbia  or  elsewhere  but  was  possessed  of  certain  per¬ 
sonal  property  situate  in  the  District  of  Columbia  of  the 
approximate  value  of  $42,738.25,  consisting  of  the  fol¬ 


lowing  : 

1.  Stocks  of  the  approximate  value  of  $24,442.38 

2.  Notes  in  face  amount  of  16,615.01 

3.  Jewelry  of  approximate  value  of  786.10 

4.  Cash  in  amount  of  914.76 

Total  $42,738.25 


1078  VI 

Your  petitioner  is  further  advised,  believes  and  accord¬ 
ingly  avers  that  the  said  decedent  at  the  time  of  her  death 
left  unsecured  debts,  including  the  expenses  of  her  last 
illness  and  funeral  in  an  amount  not  to  exceed  $750.00. 

vn 

Your  petitioner  is  further  advised,  believes  and  ac¬ 
cordingly  avers  that  by  reason  of  the  fact  that  said  de¬ 
cedent  nominated  him  to  be  the  Executor  of  her  last  will 
and  testament  and  requested  that  no  bond  be  required  of 
him  that  he  is  entitled  to  apply  to  the  Court  for  his  ap¬ 
pointment  as  Executor  under  a  nominal  bond  or  under¬ 
taking. 

WHEREFORE,  the  premises  considered,  your  peti¬ 
tioner  respectfully  prays: 

1.  That  notice  by  citation  or  by  publication,  or  by 
both,  as  may  be  necessary,  shall  issue  to  the  above  named 
heir  at  law  and  next  of  kin. 

2.  That  said  paper  writing  dated  the  13th  day  of  No¬ 
vember,  1952  be  admitted  to  probate  and  record  as  the 
last  will  and  testament  of  the  said  Mildred  Nyman,  de¬ 
ceased  as  a  will  of  both  real  and  personal  property. 


5  A 


i 


3.  That  letters  testamentary  issue  to  this  petitioner  as 

the  Executor  named  in  the  will  and  that  petitioner  be  per-  j 
mitted  to  qualify  as  such  upon  giving  a  nominal  general  J 
undertaking.  j 

4.  For  such  other  and  further  relief  as  the  nature  of  ! 

i 

the  case  may  require  and  to  the  Court  may  seem  just  and  ! 
proper. 

/s/  Francis  S.  Browne 
Francis  S.  Browne 

/s/  Harold  A.  Kertz  j 

Harold  A.  Kertz  j 

De  Sales  Building 

Attorney  for  Petitioner  j 

1079  DISTRICT  OF  COLUMBIA,  ss:  j 

Francis  S.  Browne,  being  first  duly  sworn  according  to, 
law,  deposes  and  says  that  he  has  read  the  foregoing: 
Petition  by  him  subscribed  and  that  he  knows  the  con-; 
tents  thereof;  that  the  matters  and  things  therein  stated 
of  his  own  knowledge  are  true  and  those  stated  upon  in-j 
formation  and  belief  he  believes  to  be  true. 

/s/  Francis  S.  Browne 
Francis  S.  Browne 

Subscribed  and  sworn  to  before  me  this  9th  day  of  Feb¬ 
ruary,  1954. 

/s/  Rose  M.  Browning 

(SEAL)  Notary  Public,  D.  C. 

i 

My  Commission  expires  August  31,  1956. 


! 

I 
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10S0  Filed  Mar  29  1954  Theodore  Cogswell, 

Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

•  •  •  • 

Petition  for  Caveat 

To  the  Honorable,  the  United  States  District  Court  for 
the  District  of  Columbia,  holding  a  Probate  Court: 

The  petition  of  W.  Carroll  Brooke  respectfully  repre¬ 
sents  to  this  Honorable  Court: 

1.  That  he  is  a  citizen  of  the  United  States,  and  a 
resident  of  Staunton,  Virginia,  is  of  full  age,  and  files 
this  petition  in  his  own  right  as  hereinafter  set  forth. 

2.  That  your  petitioner  has  notice  that  a  certain  paper 
writing  bearing  date  the  13th  day  of  November,  1952, 
has  been  filed  in  this  Court  as  the  last  will  and  testament 
of  the  above  named  Mildren  Nyman,  deceased. 

3.  That  his  interests  will  be  injuriouly  affected  by  the 
allowance  of  said  pretended  will,  or  its  admission  to  pro¬ 
bate,  in  that  he  is  named  as  a  legatee  and  devisee  in  that 
certain  paper  writing  purporting  to  be  her  last  will  and 
testament  and  executed  by  said  decedent  on,  to-wit,  the 
12th  day  of  December,  1939,  w-hich  said  legacy  and  devise 
is  omitted  in  said  pretended  will;  that  he  hereby  con¬ 
tests  the  probate  and  the  validity  of  said  paper  writing 

purporting  to  be  the  last  will  and  testament  of  said 
1081  Mildred  Nyman,  deceased,  dated  the  13th  day  of 
November,  1952,  and  for  that  purpose  alleges : 

First:  That  said  paper  writing  bearing  date  the  13th 
day  of  November,  1952,  is  not  the  last  will  and  testa¬ 
ment  of  said  decedent. 

Second:  That  the  attesting  witnesses  to  said  alleged 
will  did  not,  nor  did  any  one  of  them,  sign  her  name  as 
a  witness  to  the  said  alleged  will  at  the  request  and  in  the 
presence  of  said  Mildred  Nyman. 

Third:  That  the  said  decedent  was  not,  at  the  time  of 
the  making  and  subscribing,  or  of  the  acknowledging  by 


7  A 

her  of  said  paper  writing,  of  sound  mind  and  memory  or 
in  any  respect  capable  of  making  a  will. 

Fourth:  That  the  said  paper  waiting,  purporting  to 
be  the  last  w’ill  and  testament  of  said  decedent,  was  ob- 
tained  and  the  excution  thereof  procured  from  the  said 
Mildred  Nyman  by  fraud  and  deceit  exercised  upon  her 
by  some  person  or  persons  unknown  to  petitioner. 

Fifth:  That  the  said  paper  writing,  purporting  to  be  ! 
the  last  will  and  testament  of  said  decedent,  was  obtained  j 
and  the  execution  thereof  procured  from  the  said  Mildred 
Nyman  by  the  undue  influence,  duress  and  coercion  exer¬ 
cised  upon  her  by  Francis  S.  Browne,  or  by  some  other  j 
person  or  persons  unknown  to  petitioner.  ! 

i 

4.  That  petitioner  is  advised  that  a  period  of  at  least  j 
several  months  may  elapse  before  a  determination  of  the  | 
issues  to  be  framed  upon  the  caveat  can  be  had,  and  pe-  j 
titioner  accordingly  represents  that  a  Collector  should  be  j 
appointed  to  collect,  conserve  and  administer  the  assets 
of  the  estate  of  said  decedent,  pending  the  conclusion  of  j 
this  litigation;  that  the  National  Savings  and  Trust  Com-  i 
pany,  a  corporation  organized  under  the  laws  of  the  Dis-  ! 
trict  of  Columbia,  and  doing  business  therein,  was  Con-  ! 
servator  of  the  person  and  estate  of  said  decedent  during  j 
her  lifetime  and  is  familiar  with  her  property  and  affairs ;  ! 
that  accordingly  your  petitioner  believes  that  the  inter-  j 
ests  of  all  persons  concerned  would  be  protected  if  said  j 
Trust  Company  were  named  as  Collector.  j 

10S2  WHEREFORE,  THE  PREMISES  CONSID-  ! 

ERED,  YOUR  PETITIONER  RESPECTFULLY  i 
PRAYS :  j 

1.  That  process  may  be  issued  from  this  Court  re-  ! 

quiring  all  parties  in  interest  to  answer  the  exigencies  of  j 
this  petition.  | 

i 

2.  That  the  paper  writing  dated  November  13,  1952,  j 
may  be  refused  probate. 


3.  That  issues  may  be  framed  to  be  tried  by  a  jury 
to  determine  the  facts  with  respect  to  the  execution,  and 
the  validity,  of  the  said  alleged  will. 

4.  That  a  Collector  of  the  estate  of  the  deceased  may 
be  appointed  to  serve  under  bond  until  the  termination 
of  this  caveat  proceeding. 

5.  And  for  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper. 

/s/  W.  Carroll  Brooke 
Petitioner 

BRANDENBURG &  BRANDENBURG 

/s/  Louis  M.  Denit 

By  /s/  Martin  R.  Fain 
Attorneys  for  Petitioner, 

712  15th  Street,  N.  W., 

Washington,  D.  C. 

1084  Filed  Apr  1  1954  Theodore  Cogswell 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

•  •  •  • 

Answer  of  Eleanor  Nyman  Jenkins  to  Petition 

For  Caveat. 

To  the  Honorable,  the  United  States  District  Court  for 
the  District  of  Columbia,  holding  a  Probate  Court: 

The  answer  of  Eleanor  Nyman  Jenkins  to  the  petition 
of  W.  Carroll  Brooks  for  caveat,  respectfully  represents 
to  the  Court  as  follows : 

1.  That  she  is  a  citizen  of  the  United  States,  and  a 
resident  of  Oxon  Hill,  State  of  Maryland,  is  of  full  age, 
and  files  this  answer  as  the  only  heir  at  law  and  next  of 
kin  of  the  decedent,  Mildred  Nyman,  deceased. 
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2.  That  she  joins  in  and  adopts  the  petition  filed  herein 
as  her  own,  and  respectfully  prays: 

That  the  prayers  of  the  petitioner  be  granted. 

/s/  Eleanor  Nyman  Jenkins 
Eleanor  Nyman  Jenkins 

/s/  David  A.  Hart 

David  A.  Hart, 

Attorney  for  Eleanor  Nyman  Jenkins, 

815  15th  Street,  N.  W., 

Washington  5,  D.  C. 

DISTRICT  OF  COLUMBIA,  SS: 

Eleanor  Nyman  upon  oath  deposes  and  says  that  she 
has  read  the  foregoing  answer  by  her  subscribed  and 
knows  the  contents  thereof;  that  the  statements  therein 
made  of  her  personal  knowledge  are  true,  and  those  made 
upon  information  and  belief,  she  believes  to  be  true. 

/s/  Eleanor  Nyman  Jenkins 
Eleanor  Nyman  Jenkins. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  March,  1954. 

/s/  Vera  McG.  Simpson 
Notary  Public,  D.C. 

(SEAL)  My  commission  expires  April  30,  1956 

1085  I  certify  that  I  mailed  a  copy  of  the  foregoing 
answer  of  Eleanor  Nyman  Jenkins  to  the  follow¬ 
ing: 

Bradenburg  &  Brandburg, 

By  Louis  M.  Denit, 

Attorneys  for  Petitioner, 

719  15th  Street,  N.  W., 

Washington  5,  D.  C. 
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Harold  A.  Kertz,  Esq., 

De  Sales  Building, 

Attorney  for  Petitioner  for 

Probate  of  Will  and  Letters  Testamentary, 

Washington,  D.  C. 

this  31st  day  of  March,  1954. 

/s/  David  A.  Hart 
David  A.  Hart, 

Attorney  for  Eleanor 

Nyman  Jenkins, 

815  15th  Street,  N.  W., 
Washington  5,  D.  C. 

1104  Filed  Apr  29  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  * 

Petition  to  Join  Caveat 

To  the  Honorable,  the  United  States  District  Court  for 
the  District  of  Columbia,  holding  a  Probate  Court: 

Now  comes  Emma  Smallzel  Wacker,  otherwise  known 
as  Mrs.  Fred  Wacker,  and  says: 

First:  That  she  is  a  citizen  of  the  United  States  and 
resides  at  Collingswood,  in  the  State  of  New  Jersey;  that 
she  is  a  residuary  legatee  referred  to  as  one  of  six  cousins 
in  that  certain  paper  writing  purporting  to  be  the  last  will 
and  testament  of  said  Mildred  Nyman,  deceased,  dated,  to 
wit,  the  12th  day  of  December,  1939. 

Second:  That  she  believes  that  her  right  in  the  estate 
of  the  decedent  would  be  wrongfully  prejudiced  by  the 
probate  of  the  testamentary  paper  dated  the  13th  day  of 
November,  1952,  and  offered  herein  as  the  last  will  and 
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testament  of  the  said  decedent,  and,  accordingly,  she  is 
desirous  of  joining  in  the  caveat  thereto  filed  by  W.  Car- 
roll  Brooke. 

Third:  Submitting  to  the  jurisdiction  of  the  Court  in 
said  caveat  proceeding,  she  admits  knowledge  of  the  time 
and  place  fixed  for  the  trial  and  the  issues  framed  upon 
said  caveat,  namely,  the  15th  day  of  June,  1954,  in  the 
Courthouse  then  occupied  by  this  Court,  and  she  hereby 
waives  notice,  personally  or  by  publication,  of  the  trial 
of  said  issues. 

1105  WHEREFORE,  THE  PREMISES  CONSID¬ 
ERED,  YOUR  PETITIONER  RESPECTFULLY 
PRAYS : 

1.  That  she  may  be  allowed  to  join  in  and  adopt  the 
allegations  of  said  caveat,  and  that  she  may  be  deemed 
and  held  to  have  done  so  by  this  petition,  and  that  she 
may  be  aligned  on  the  trial  of  the  issues  framed  herein 
as  plaintiff  with  the  caveator. 

/s/  Emma  Smallzel  Wacker 
Emma  Smallzel  Wacker, 
Petitioner 

Brandenburg  &  Brandenburg 

By  /s/  Martin  R.  Fain 

Attorneys  for  Petitioner 
719  15th  St.  N.  'W. 

(Also  Attorneys  for  Original  Caveator) 

STATE  OF  NEW  JERSEY,  ) 

ss: 

COUNTY  OF  CAMDEN  ) 

Emma  Smallzel  Wacker,  being  first  duly  sworn  on  oath 
deposes  and  says  that  she  has  read  the  foregoing  and  an¬ 
nexed  petition  by  her  subscribed  and  knows  the  contents 
thereof ;  that  the  statements  therein  made  of  her  personal 
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knowledge  are  true,  and  those  made  upon  information 
and  belief  she  believes  to  be  true. 

/s/  Emma  Smallzel  Wacker 
Emma  Smallzel  Wacker 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
April,  1954. 

/s/  Erwin  H.  Traunecker 

(SEAL)  Notary  Public  of  New  Jersey 

My  commission  expires  Sept.  6,  1956. 

1086  Filed  Apr  9  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

Answer  of  Francis  S.  Browne  to  Petition  for  Caveat 

Francis  S.  Browne,  the  Executor  named  in  the  will 
bearing  date  the  13th  day  of  November,  1952,  filed  in 
this  Court  as  the  last  will  and  testament  of  Mildred 
Nyman,  deceased,  in  answer  to  the  caveat  of  W.  Carroll 
Brooke,  says: 

1.  This  respondent  admits  the  allegations  of  Para¬ 
graph  One  of  said  petition. 

2.  This  respondent  admits  the  allegations  of  Para¬ 
graph  Two  of  said  petition. 

3.  Answering  the  allegations  of  Paragraph  Three  of 
said  petition  the  respondent  states  as  follow's: 

First :  This  respondent  denies  the  allegation  that  the 
said  paper  wrriting  bearing  date  the  13th  day  of  Novem¬ 
ber,  1952  is  not  the  last  will  and  testament  of  Mildred 
Nyman,  deceased. 
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Second:  This  respondent  denies  the  allegation  that  the 
attesting  witnesses  to  said  will  did  not  sign  their  names 
as  witnesses  thereto  at  the  request  and  in  the  presence  of 
the  said  Mildred  Nyman. 

Third :  This  respondent  denies  the  allegation  that  said 
decedent  was  not,  at  the  time  of  the  making  and  sub¬ 
scribing,  or  of  the  acknowledging  by  her  of  said  paper 
writing,  of  sound  mind  and  memory  or  in  any  respect 
capable  of  making  a  will. 

Fourth :  Upon  information  and  belief,  this  respondent 
denies  the  allegation  that  the  said  paper  writing  purport¬ 
ing  to  be  the  last  will  and  testament  of  said  decedent 
was  obtained  and  the  execution  thereof  procured 
1087  from  the  said  Mildred  Nyman  by  fraud  and  deceit 
exercised  upon  her  by  some  person  or  persons  un¬ 
known  to  petitioner. 

Fifth :  Upon  information  and  belief,  this  respondent 
denies  the  allegation  that  the  said  paper  writing  purport¬ 
ing  to  be  the  last  will  and  testament  of  said  decedent  was 
obtained  and  the  execution  thereof  procured  from  the  said 
Mildred  Nvman  bv  the  undue  influence,  duress  and  coer- 
cion  exercised  upon  her  by  Francis  S.  Browne,  or  by  some 
other  person  or  persons  unknown  to  petitioner. 

Further  answering,  this  respondent,  upon  information 
and  belief,  avers  the  facts  to  be  that  the  said  paper  writ¬ 
ing  bearing  date  the  13th  day  of  November,  1952  is  the 
last  will  and  testament  of  Mildred  Nyman,  deceased;  that 
at  the  time  of  the  execution  thereof,  the  said  Mildred 
Nyman  wns  of  sound  and  disposing  mind  and  capable  of 
executing  a  valid  will,  deed  or  contract ;  that  at  the  time  of 
her  execution  of  said  will,  the  decedent  declared  to  the  at¬ 
testing  witnesses  that  said  paper  waiting  was  the  last  will 
and  testament  of  her,  the  said  Mildred  Nyman;  that  all 
of  the  attesting  witnesses  signed  their  names  as  witnesses 
to  the  said  will  at  the  request  of  the  said  Mildred  Nyman 
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and  in  her  presence,  and  in  the  presence  of  each  other; 
that  the  said  paper  writing  was  not  executed  under  fraud 
and  deceit  of  any  person  or  persons  whatsoever;  and  that 
the  said  paper  writing  was  not  executed  under  undue  in¬ 
fluence,  duress  and  coercion  of  Francis  S.  Browne,  or  any 
other  person  or  persons  whatsoever. 

4.  Answer  the  allegations  of  Paragraph  Four  of  said 
petition  this  respondent  states  that  the  National  Savings 
and  Trust  Company  of  Washington,  D.  C.  was  at  the  time 
of  decedent’s  death  the  qualified  and  acting  Conservator 
of  the  estate  of  the  said  Mildred  Nyman,  charged  with 
the  duty  of  managing  her  property  pursuant  to  the  provi¬ 
sions  of  Title  21,  Section  501  of  the  District  of  Columbia 
Code,  1951  Edition,  and  in  that  capacity  had  and 
1088  now’  has  possession  of  all  of  the  said  decedent’s 
property  and  estate;  that  this  respondent  is  willing 
to  have  the  said  Trust  Company  continue  to  act  as  such 
Conservator  until  such  time  as  a  final  determination  may 
be  had  as  to  the  truth  of  the  allegations  of  the  aforesaid 
caveat;  that  the  property  and  estate  of  the  said  decedent, 
Mildred  Nyman,  are  in  no  danger  so  long  as  the  said 
Trust  Company  continues  to  hold,  manage,  conserve,  con¬ 
trol,  and  collect  the  income  from  said  property  and  estate; 
and  that  in  view  of  the  foregoing  to  appoint  the  said 
Trust  Company  as  Collector  at  this  time  w’ould  unneces¬ 
sarily  subject  the  property  and  estate  of  the  said  dece¬ 
dent,  Mildred  Nyman,  to  an  avoidable  expense  without 
affording  any  more  protection  than  the  estate  now  has. 

Further  answering,  this  respondent  says  that  he  is  will¬ 
ing  that  issues  be  framed  and  tried  before  a  jury  as  by 
lawT  provided  in  order  that  the  truth  of  the  allegations  of 
the  aforesaid  caveat  may  be  determined. 

/s/  Francis  S.  Browme 
Francis  S.  Browme 
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/s/  Harold  A.  Kertz 
Harold  A.  Kertz 
Attorney  for  Respondent 
De  Sales  Building 
Washington  6,  D.  C. 

DISTRICT  OF  COLUMBIA,  ss : 

Francis  S.  Browne,  being  first  duly  sworn  according  to 
law,  deposes  and  says  that  he  has  read  the  foregoing 
Answer  by  him  subscribed  and  knows  the  contents  there¬ 
of;  that  the  matters  and  things  therein  stated  of  his  own 
knowledge  are  true  and  those  stated  upon  information  and 
belief  he  believes  to  be  true. 

/s/  Francis  S.  Browne 
Francis  S.  Browne 

Subscribed  and  svrora  to  before  me  this  Sth  day  of 
April,  1954. 

/s/  Rose  M.  Browning 

(SEAL)  Notary  Public,  D.  C. 

My  commission  expires  August  31,  1956. 

10S9  Certificate 

I  hereby  certify  that  I  mailed  a  copy  of  the  foregoing 
Answer  of  Francis  S.  Browne  this  Sth  day  of  April,  1954, 
postage  prepaid  to  the  following: 

Brandenburg  &  Brandenburg 
719  15th  Street,  N.  W. 

Washington  5,  D.  C. 

David  A.  Hart,  Esq. 

815  15th  Street,  N.  W. 

Washington  5,  D.  C. 

/s/  Harold  A.  Kertz 
Harold  A.  Kertz 

•  •  •  • 
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1090  Filed  Apr  9  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

Reply  of  Francis  S.  Browne  to  Answer  of  Eleanor  Nyman 
Jenkins  to  Petition  for  Caveat 

Francis  S.  Browne,  the  Executor  named  in  the  will 
bearing  date  the  13th  day  of  November,  1952,  filed  in  this 
Court  as  the  last  will  and  testament  of  Mildred  Nyman, 
deceased,  in  reply  to  the  answer  of  Eleanor  Nyman  Jen¬ 
kins  heretofore  filed  herein,  says: 

1.  This  respondent  admits  the  allegations  of  Para¬ 
graph  One  of  said  Answer. 

2.  Replying  to  the  allegations  of  Paragraph  Two  of 
said  Answer,  this  respondent  adopts  as  his  reply  all  of 
the  allegations  contained  in  his  Answer  to  the  Petition 
for  Caveat.  Further  replying  this  respondent,  upon  in¬ 
formation  and  belief,  avers  that  the  said  Eleanor  Nyman 
Jenkins  is  not  a  party  in  interest  within  the  meaning  of 
the  statute  in  such  case  made  and  provided  as  to  entitle 
her  to  file  a  caveat  or  to  join  in  and  adopt  as  her  own  a 
Petition  for  Caveat  filed  by  a  real  party  in  interest. 

/s/  Francis  S.  Browne 
Francis  S.  Browne 

/s/  Harold  A.  Kertz 
Harold  A.  Kertz 
Attorney  for  Francis  S.  Browne 
De  Sales  Building 
Washington  6,  D.  C. 

DISTRICT  OF  COLUMBIA,  ss : 

Francis  S.  Browne,  being  first  duly  sworn  according  to 
law,  deposes  and  says  that  he  has  read  the  forego- 
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1091  ing  Reply  by  him  subscribed  and  knows  the  con¬ 
tents  thereof;  that  the  matters  and  things  therein 
stated  of  his  own  knowledge  are  true  and  those  stated 
upon  information  and  belief  he  believes  to  be  true. 

/s/  Francis  S.  Browne 
Francis  S.  Browne 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
April,  1954. 

/s/  Rose  M.  Browning 

(SEAL)  Notary  Public,  D.  C. 

My  commission  expires  August  31,  1956. 

Certificate 

I  hereby  certify  that  I  mailed  a  copy  of  the  foregoing  j 
Reply  of  Francis  S.  Browne  to  Answer  of  Eleanor  Ny-  i 
man  Jenkins  this  8th  day  of  April,  1954,  postage  prepaid  i 
to  the  following: 

i 

Brandenburg  &  Brandenburg 
719  15th  Street,  N.  W. 

Washington  5,  D.  C.  j 

David  A.  Hart,  Esq.  j 

815  15th  Street,  N.  W.  j 

Washington  5,  D.  C.  j 

/s/  Harold  A.  Kertz  j 

Harold  A.  Kertz  ! 


1103  Filed  Apr  29  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

*  •  •  • 

I 
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Answer  of  Eleanor  Nyman  Jenkins 

The  answer  of  Eleanor  Nyman  Jenkins,  sole  heir  and 
next  of  kin  of  the  above  captioned  decedent,  by  her  attor¬ 
ney  of  record,  David  A.  Hart,  to  the  Motion  for  appoint¬ 
ment  of  a  Collector,  respectfully  advises  the  Court  that 
she  consents  to  the  appointment  of  the  National  Savings 
and  Trust  Company  as  Collector  of  said  Estate. 

/s/  David  A.  Hart 
David  A.  Hart, 

Attorney  for 
Eleanor  Nyman  Jenkins, 

815  loth  Street,  N.  W., 
Washington  5,  D.  C. 

I  certify  that  I  mailed  a  copy  of  the  foregoing  ans'wer 
to  Brandenburg  and  Brandenburg,  attorneys  for  petition¬ 
ers,  719  15th  Street,  N.  W.,  and  Harold  A.  Ivertz,  Esq., 
attorney  for  Francis  S.  Brown,  De  Sales  Building,  Wash¬ 
ington,  D.  C.,  this  27th  day  of  April,  1954. 

/s/  David  A.  Hart 
David  A.  Hart 

1106  Filed  Apr  29  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 


Order  Authorizing  Joinder  in  Caveat 

Upon  consideration  of  petition  of  Emma  Smallzel 
Wacker,  otherwise  known  as  Mrs.  Fred  Wacker,  filed 
herein  the  29th  day  of  April,  1954,  it  is  by  the  Court  this 
29th  day  of  April,  1954, 

ORDERED,  that  the  prayers  of  said  petition  be,  and 
the  same  hereby  are  granted,  and  said  petitioner  is  hereby 
held  to  have  by  her  said  petition  adopted  the  allegations 
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contained  in  the  caveat  heretofore  filed  in  this  cause  by 
W.  Carroll  Brooke. 

/s/  Edward  A.  Tamm 
Judge 

1092  Filed  Apr  15  1954  Theodore  Cogswell 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

•  *  ♦  ♦ 

Order  Framing  Issues 

Upon  consideration  of  the  caveat  of  W.  Carroll  Brooke, 
filed  against  a  certain  paper  writing  bearing  date  the  j 
13th  day  of  November,  1952,  filed  herein,  purporting  to 
be  the  last  will  and  testament  of  Mildred  Nyman,  de¬ 
ceased,  and  of  the  separate  answers  of  Francis  S.  Browne 
and  Eleanor  Nyman  Jenkins,  filed  thereto,  it  is  by  the  j 
Court  this  11th  day  of  April,  1954,  j 

ORDERED,  that  the  following  issues  be  and  they  are  j 
hereby  framed  to  be  tried  before  a  jury  on  the  15th  day  j 
of  June,  1954:  j 

i 

ONE:  Was  the  paper  writing  filed  in  this  Court  and 
bearing  date  the  13th  day  of  November,  1952,  the  last  j 
will  and  testament  of  Mildred  Nyman,  deceased? 

TWO:  Was  the  said  paper  writing  dated  the  13th  j 
day  of  November,  1952,  purporting  to  be  the  last  will 
and  testament  of  Mildred  Nyman,  deceased,  executed  and  i 
attested  in  due  form,  as  required  by  la'w?  j 

THREE:  Was  the  said  Mildred  Nyman  at  the  time  j 
of  the  making  and  subscribing  of  the  acknowledging  by  j 
her  of  the  said  paper  writing  of  sound  and  disposing  j 
mind  and  capable  of  executing  a  valid  deed  or  con-  j 
tract?  j 

i 

1093  FOUR:  Was  the  said  paper  writing  dated  the  j 
13th  day  of  November,  1952,  obtained,  or  the  exe- 

i 

i 

i 

•  i 

I 
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cntion  thereof  procured  from  the  said  Mildred  Nyman, 
deceased,  by  fraud  or  deceit  practiced  upon  the  said  Mil¬ 
dred  Nyman  by  some  person  or  persons? 

FIVE:  Was  the  said  paper  writing  dated  the  13th 
day  of  November,  1952,  obtained,  or  the  execution  thereof 
procured  from  the  said  Mildred  Nyman,  deceased,  by  the 
undue  influence  or  duress,  or  coercion  of  Francis  S. 
Browne,  or  any  other  person  or  persons? 

/s/  Walter  M.  Bastian 
JUDGE 

WE  CONSENT: 

/s/  Harold  A.  Kertz 
Harold  A.  Kertz, 

Attorney  for  Francis  S.  Browne, 

DeSales  Building, 

Washington,  D.  C. 

/s/  David  A.  Hart, 

David  A.  Hart, 

Attorney  for  Eleanor  Nyman  Jenkins, 

815  15th  Street,  N.W., 

Washington,  D.  C. 

1110  Filed  Jun  15  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

Order  Framing  Issues 

Upon  consideration  of  the  caveat  of  W.  Carroll  Brooke, 
filed  against  a  certain  paper  writing  bearing  date  the  13th 
day  of  November,  1952,  filed  herein,  purporting  to  be  the 
last  will  and  testament  of  Mildred  Nyman,  deceased,  and 
of  the  separate  answers  of  Francis  S.  Browne  and  Elea¬ 
nor  Nyman  Jenkins,  filed  thereto,  it  is  by  the  Court  this 
15th  day  of  June,  1954, 
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i 

i 
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ORDERED,  that  the  following  issues  be  and  they  are 
hereby  framed  to  be  tried  before  a  jury  on  the  21st  day 
of  October,  1954: 

ONE:  Was  the  paper  writing  filed  in  this  Court  and  j 
bearing  date  the  13th  day  of  November,  1952,  the  last  will 
and  testament  of  Mildred  Nyman,  deceased? 

TWO:  Was  the  said  paper  writing  dated  the  13th  day  j 
of  November,  1952,  purporting  to  be  the  last  will  and  tes-  j 
tament  of  Mildred  Nyman,  deceased,  executed  and  at-  j 
tested  in  due  form,  as  required  by  law? 

THIRD:  Was  the  said  Mildred  Nyman  at  the  time  of  ! 
the  making  and  subscribing  of  the  acknowledging  by  her  j 
of  the  said  paper  writing  of  sound  and  disposing  mind  j 
and  capable  of  executing  a  valid  deed  or  contract?  j 

1111  FOUR:  Was  the  said  paper  writing  dated  the  j 
13th  day  of  November,  1952,  obtained,  or  the  execu-  j 
tion  thereof  procured  from  the  said  Mildred  Nyman,  de-  I 
ceased,  by  fraud  or  deceit  practiced  upon  the  said  Mildred  J 
Nyman  by  some  person  or  persons?  j 

j 

FIVE:  Was  the  said  paper  writing  dated  the  13th  day  j 
of  November,  1952,  obtained,  or  the  execution  thereof  pro-  j 
cured  from  the  said  Mildred  Nyman,  deceased,  by  the  j 
undue  influence  or  duress,  or  coercion  of  Francis  S.  j 
Browne,  or  any  other  person  or  persons?  j 

/s/  H.  A.  Schweinhaut 

Judge  j 

/s/  Harold  A.  Kertz  j 

Harold  A.  Kertz,  j 

Attorney  for  Francis  S.  Browne, 

DeSales  Building, 

Washington,  D.  C. 


I 

i 


i 
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/s/  David  A.  Hart 
David  A.  Hart, 

Attorney  for  Eleanor  Nyman  Jenkins, 

S15  lotli  Street,  N.  W., 

Washington,  D.  C. 

BRANDENBURG  &  BRANDENBURG 

By:  /s/  Martin  R.  Fain 

Attorneys  for  W.  Carroll  Brooke 
and  Emma  Smallzel  Waeker, 

719  -  15th  Street,  N.  W., 

Washington,  D.  C. 

•  •  *  • 

1096  Filed  Apr  26  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

Affidavit  as  to  Death  of  Nettie  B.  Browne ,  Clifford  W. 
Smallzel  and  Edythe  Smallzel 

DISTRICT  OF  COLUMBIA,  ss: 

MARTIN  R.  FAIN,  being  first  duly  sworn  on  oath  de¬ 
poses  and  says  that  he  is  one  of  the  attorneys  of  record 
for  the  petitioner,  W.  Carroll  Brooke,  in  the  above-en¬ 
titled  cause;  that  he  has  made  a  diligent  investigation  to 
ascertain  whether  or  not  Nettie  B.  Browne,  Clifford  W. 
Smallzel  and  Edythe  Smallzel  are  living  or  dead;  that 
affiant  inquired  of  Lester  A.  Lawrence,  Trust  Officer  of 
the  National  Savings  and  Trust  Company,  who  has  per¬ 
sonally  handled  the  business  affairs  of  the  decedent  and 
as  a  result  has  acquired  knowledge  as  to  her  family  con¬ 
nections  and  relatives;  that  he  has  also  conferred  with 
Harold  A.  Kertz,  attorney  for  Francis  S.  Browne  in  this 
proceeding,  and  both  of  said  persons  informed  affiant  that 
Nettie  B.  Browne,  Clifford  W.  Smallzel  and  Edythe  Small- 
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zel  are  deceased;  that  affiant  therefore  believes  that  the 
aforesaid  persons  are  dead  and  predeceased  the  testatrix, 
Mildred  Nyman;  that,  accordingly,  under  and  by  virtue 
of  the  terms  of  a  paper  writing  dated  1939,  filed  herein, 
said  persons  and  their  heirs  have  no  interest  in  the  sub¬ 
ject  matter  of  this  action. 

/s/  Martin  R.  Fain 
Martin  R.  Fain 

Subscribed  and  sworn  to  before  me  this  23d  day  of 
April,  1954. 

/s/  Zoe  M.  Shea 

(SEAL)  Notary  Public,  D.  C. 

1097  I  hereby  certify  that  a  copy  of  the  foregoing  and 
annexed  Affidavit  as  to  Death  of  Nettie  B.  Browne, 

Clifford  W.  Smallzel  and  Edythe  Smallzel  was  this  26th 
day  of  April,  1954,  mailed,  postage  prepaid,  to  Harold  A. 
Kertz,  Esq.,  De  Sales  Building,  Washington,  D.  C.,  At¬ 
torney  for  Francis  S.  Browne,  and  David  A.  Hart,  Esq., 
815  15th  Street,  N.  W.,  Washington,  D.  C.,  Attorney  for 
Eleanor  Nyman  Jenkins. 

/s/  Martin  R.  Fain 

1098  Filed  Apr  26  1954 
Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  *  • 

Appearance  and  Waiver  of  Notice  of  Issues  and 
Time  and  Place  of  Trial 

Now  comes  Lester  A.  Lawrence,  a  party  in  interest  in 
this  cause,  and  voluntarily  enters  his  appearance  herein, 
acknowledging  notice  of  the  substance  of  the  issues  framed 
by  an  order  of  this  Court  the  15th  day  of  April,  1954,  and 
notice  of  the  time  and  place  of  the  trial. 

/s/  Lester  A.  Lawrence 
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1099  Filed  Apr  26  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

Appearance  and  Waiver  of  Notice  of  Issues  and 
Time  and  Place  of  Trial 

Now  comes  National  Savings  and  Trust  Company,  a 
party  in  interest  in  this  cause,  and  voluntarily  enters  its 
appearance  herein,  acknowledging  notice  of  the  substance 
of  the  issues  framed  by  an  order  of  this  Court  the  15th 
day  of  April,  1954,  and  notice  of  the  time  and  place  of 
the  trial 

National  Savings  and  Trust  Company, 

By  J.  Fontaine  Hall 
Trust  Officer 

1107  Filed  May  12  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

Appearance  and  Waiver  of  Notice  of  Issues 
and  Time  and  Place  of  Trial 

NOW  comes  Effie  Browne,  a  party  in  interest  in  this 
cause,  and  voluntarily  enters  her  appearance  herein,  ac¬ 
knowledging  notice  of  the  substance  of  the  issues  framed 
by  an  order  of  this  Court  the  15th  day  of  April,  1954,  and 
notice  of  the  time  and  place  of  the  trial. 

May  10,  1954 

/s /  Effie  Browne 
Effie  Browne 
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1108  Filed  May  12  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

i 

Appearance  and  Waiver  of  Notice  of  Issues 

amd  Time  and  Place  of  Trial  j 

NOW  comes  Mary  Chapman,  a  party  in  interest  in  this  1 
cause,  and  voluntarily  enters  her  appearance  herein,  ac-  ! 
knowledging  notice  of  the  substance  of  the  issues  framed  ■ 
by  an  order  of  this  Court  the  15th  day  of  April,  1954,  and  ! 
notice  of  the  time  and  place  of  the  trial.  j 

May  10,  1954 

! 

/s/  Mary  Chapman  j 

Mary  Chapman  j 

I 

1094  Filed  Apr  26  1954  Theodore  Cogswell 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 
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#  •  •  # 

I 

Pltfs.  Exhibit  No.  37 
Motion  for  Appointment  of  Collector 

Comes  now  the  petitioner,  W.  Carroll  Brooke,  by  his 
attorneys,  and  moves  this  Honorable  Court  to  appoint  the 
National  Savings  and  Trust  Company,  a  corporation 
organized  under  the  law's  of  the  District  of  Columbia! 
and  doing  business  in  the  same  District,  which  has  indi-i 
cated  its  willingness  to  serve  by  endorsement  hereon,  as 
Collector  of  the  estate  of  Mildred  Nyman,  deceased,  and 
for  grounds  therefor  says  that  said  Trust  Company  was; 
prior  to  the  death  of  said  decedent,  her  Conservator;  that 
pending  trial  of  the  issues  on  the  petition  for  caveat  it 
is  necessary  that  the  estate  be  protected,  and,  in  view  of 
its  familiarity  with  the  estate,  the  best  interest  of  alf 
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parties  herein  would  be  served  if  said  Trust  Company 
were  appointed. 

BRANDENBURG  &  BRANDENBURG 

By:  /s/  Martin  R.  Fain 

Attorneys  for  Petitioner, 
719  -  15th  St.,  N.  W., 
Washington,  D.  C. 

Memorandum  of  Points  and  Authorities 

Section  20-401,  District  of  Columbia  Code,  1951. 

BRANDENBURG  &  BRANDENBURG 

By:  /s/  Martin  R.  Fain 

Attorneys  for  Petitioner, 
719  -  15th  St.,  N.  W., 
Washington,  D.  C. 

WE  AGREE  TO  ACT  AS  COLLECTOR  IF 
APPOINTED  BY  THE  COURT : 

NATIONAL  SAVINGS  AND  TRUST  COMPANY 

By:  /s/  J.  Fontaine  Hall 

Vice  President  and 
Trust  Officer 

1100  Filed  Apr  28  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  *  • 

Memorandum  in  Opposition  to  Motion  for 
Appointment  of  Collector 

Francis  S.  Browne,  the  Executor  named  in  the  Will 
bearing  date  the  13th  day  of  November,  1952,  filed  in 
this  Court  as  the  last  will  and  testament  of  Mildred 
Nyman,  deceased,  opposes  the  Motion  of  W.  Canroll 
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! 


i 

i 

| 

i 

i 


Brooke  for  the  appointment  of  a  Collector  and  in  support  i 
thereof  says: 

i 

I  j 

i 

The  decedent,  Mildred  Nyman,  at  the  time  of  her  death 
on  December  IS,  1953  was  possessed  of  certain  personal  ! 
property  situate  in  the  District  of  Columbia  of  the  ap-  i 
proximate  value  of  $42,738.25,  consisting  of  the  following:  j 

i 

1.  Stocks  of  the  approximate  value  of  $24,422.38  ! 

2.  Deed  of  trust  notes  in  face  amount  of  16,615.01  j 

3.  Jewelry  having  an  estimated  value  of  786.10  j 

4.  Cash  in  the  amount  of  914.76  j 


Total  $42,738.25 

n 

At  the  time  of  said  decedent’s  death  all  of  said  stocks, 
notes,  jewelry  and  cash  were  in  the  possession  of  the 
National  Savings  and  Trust  Company  as  the  duly  quali-  j 
fled  and  acting  Conservator  of  the  estate  of  the  said 
1101  Mildred  Nyman,  said  Trust  Company  having  beeni 
appointed  as  such  Conservator  by  order  of  the; 
United  States  District  Court  for  the  District  of  Columbia; 
in  Civil  Action  No.  1134-52  on  April  9,  1952,  pursuant  to! 
the  provisions  of  Title  21,  Section  501  of  the  District  of! 
Columbia  Code,  1951  Edition.  j 


That  since  decedent’s  death  on  December  18,  1953,  said 
Trust  Company  has  continued  to  act  as  such  Conservator 
and  in  that  capacity  has  been  and  is  now  in  possession 
of  all  of  said  decedent’s  property  as  aforesaid:  that  sai<|. 
Trust  Company  is  impartial  and  is  fully  qualified  to  con^ 
tinue  to  act  as  Conservator  of  said  decedent’s  property 
and  estate:  that  the  property  and  estate  of  said  decedent, 
Mildred  Nyman,  are  in  no  danger  of  being  lost,  wasted  oh 
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mismanaged  so  long  as  the  same  remain  in  the  possession 
of  said  Trust  Company  pending  final  determination  of  the 
issues  heretofore  framed  by  order  of  this  Court  and  that 
nc  valid  reason  exists  for  discharging  the  said  Trust 
Company  as  Conservator  and  appointing  it  as  Collector 
of  the  property  and  estate  of  this  decedent  On  the 
contrary,  the  appointment  of  said  Trust  Company  as  Col¬ 
lector  thereby  permitting  it  to  be  discharged  as  Conserva¬ 
tor  will  subject  the  estate  of  this  decedent  to  a  double 
commission  without  any  resulting  benefits  flowing  or  ac¬ 
cruing  to  the  property  and  estate  of  said  Mildred  Nyman, 
deceased. 

IV 

While  this  Court  has  the  discretion  to  grant  letters  of 
collection  in  cases  of  contests  in  relation  to  a  Will  or  for 
other  sufficient  cause,  such  discretion  should  only  be  exer¬ 
cised  if  it  should  appear  that  failure  to  appoint  a  Collec¬ 
tor  will  endanger  the  property  and  estate  of  decedent. 
Movant  has  made  no  such  representation- 

1102  V 

In  the  event  this  Court  should  determine  that  the  best 
interests  of  this  estate  require  the  appointment  of  a  Col¬ 
lector  notwithstanding  the  fact  that  the  National  Savings 
and  Trust  Company  is  in  possession  of  all  of  the  assets 
belonging  to  the  estate  of  Mildred  Nyman,  deceased,  then 
the  said  Francis  S.  Browne  is  willing  to  have  the  Court 
appoint  the  said  Trust  Company  as  such  Collector. 

/s/  Harold  A.  Kertz 
Harold  A.  Kertz 
Attorney  for 
Francis  S.  Browne 
De  Sales  Building 
Washington  6,  D.  C. 
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Certificate 

I  hereby  certify  that  I  mailed  a  copy  of  the  foregoing 
Memorandum  in  Opposition  to  Motion  for  Appointment 
of  Collector  this  27th  day  of  April,  1954,  postage  pre¬ 
paid  to 

Brandenburg  &  Brandenburg 

719  15th  Street,  N.  W. 

Washington,  D.  C. 

David  A.  Hart,  Esq. 

815  15th  Street,  N.  W. 

Washington,  D.  C. 

/s/  Harold  A.  Kertz 
Harold  A.  Kertz 

1109  Filed  May  25  1954  Theodore  Cogswell 

Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

•  •  •  • 

Pltfs.  Exhibit  No.  36 
Order  for  Letters  of  Collection 

Upon  consideration  of  the  petition  for  caveat  of  W. 
Carroll  Brooke,  the  motion  for  appointment  of  a  col¬ 
lector,  and  the  opposition  thereto,  and  it  appearing  to 
the  Court  that  there  is  sufficient  cause  for  the  immediate 
issuance  of  the  Letters  of  Collection,  it  is,  by  the  Court, 
this  25th  day  of  May,  1954, 

ORDERED,  that  the  NATIONAL  SAVINGS  AND 
TRUST  COMPANY,  a  corporation  organized  under  the 
laws  of  the  District  of  Columbia  and  doing  business 
therein,  be  and  it  is  hereby  appointed  Collector  of  the 
estate  of  Mildred  Nyman,  deceased,  and  that  Letters  of 
said  Collection  be  issued  to  it. 

/s/  Matthew  F.  McGuire 
JUDGE 


1112 


Filed  Feb  1  1955 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

Order  Aligning  Parties 

This  cause  coming  on  to  be  heard  upon  the  issues 
framed  upon  the  caveat  and  answer  thereto,  it  is  by  the 
Court,  this  1st  day  of  Feb.,  1955, 

ORDERED,  That  the  caveators  shall  be  designated  as 
parties  plaintiff  and  the  caveatee  as  party  defendant. 

/s/  Jas.  W.  Morris 
Judge 

1069  Filed  Dec  23  1953 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  .of  Probate  Court 

Defts.  Exhibit  No.  1 
LAST  WILL  AND  TESTAMENT 

OF 

MILDRED  NYMAN 

I,  Mildred  Nyman,  a  resident  of  the  District  of  Colum¬ 
bia,  now  temporarily  residing  at  Forest  Glen,  Montgom¬ 
ery  County,  Maryland,  do  hereby  make  this  as  my  last  will 
and  testament,  hereby  revoking  any  and  all  wills  hereto¬ 
fore  made  by  me.  That  after  the  payment  of  my  just 
debts,  including  funeral  expenses  and  expenses  incidental 
to  my  last  illness,  I  request  that  my  estate  be  devised  as 
follows : 

1.  I  give,  devise  and  bequeath  to  my  cousin,  Mary 
Chapman,  the  sum  of  Two  Hundred  Dollars  ($200.00). 
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i 
i 
i 

I 

2.  I  give,  devise  and  bequeath  to  Effie  Browne  the  sum 

of  One  Hundred  Dollars  ($100.00).  j 

3.  I  give,  devise  and  bequeath  to  Lester  Lawrence  the 

sum  of  One  Thousand  Dollars  ($1,000.00).  ! 

I 

I  am  not  making  any  provision  herein  for  Eleanor  N.  j 
Jenkins,  niece,  as  she  has  already  received  sufficient 
amount  in  the  settlement  of  my  mother’s  estate. 

All  the  rest,  residue  and  remainder  of  my  estate  I  i 
hereby  give  to  Francis  S.  Browne,  cousin,  and  in  case  he  j 
should  predecease  me,  to  his  wife  Effie  Browne.  j 

i 

I  hereby  appoint  Francis  S.  Browne  the  executor  of  ! 
this  my  last  will  and  testament  and  request  that  no  bond  j 
be  required  of  him.  If  said  Francis  S.  Browne  should  j 
predecease  me,  I  request  that  Effie  Browme  be  named  j 
executrix  under  the  same  condition.  | 

Witness  my  hand  and  seal  this  13th  day  of  November,  j 
1952.  | 

(her  mark) 

/s/  Mildred  X  Nyman 

Mildred  Nyman  j 

We,  the  undersigned,  at  the  request  of  the  testatrix  and  j 
in  her  presence  and  in  the  presence  of  each  other,  have  j 
subscribed  our  names  as  attesting  witnesses. 

i 

! 

/s/  Martha  J.  Latta  j 

/s/  O.  Margie  Gallagher  | 

i 

I 

I 

i 

! 

i 

i 

i 


i 

! 
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Filed  Dec  23  1953 
Docketed 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Holding  Probate  Court 

DISTRICT  OF  COLUMBIA,  to  wit: 

On  this  23rd  day  of  December,  A.  D.  1953,  personally 
appeared  Helen  V.  Dolan  who  on  oath  says  that  she  does 
not  know  of  any  will  or  codicil  of  Mildred  Nyman  late  of 
said  District,  deceased,  other  than  the  instrument  of  writ¬ 
ing  hereunto  annexed  dated  November  13,  1952;  that  she 
received  the  same  from  Edward  F.  Daly,  Esq.,  for  filing 
and  that  said  Mildred  Nyman  died  on  or  about  the 
. day  of  December,  1953. 

/s/  Helen  V.  Dolan 

Address  536  Munsey  Bldg. 

Sworn  to  and  subscribed  before  me  on  the  day  afore¬ 
said. 

/s/  Alene  M.  Imry 

Deputy  Register  of  Wills  for 
the  District  of  Columbia, 
Clerk  of  the  Probate  Court. 

Docketed 

1071  Filed  Feb  3  1954 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Holding  Probate  Court 
District  of  Columbia,  to  wit: 

On  this  3rd  day  of  February,  A.  D.  1954  personally 
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appeared  Martha  J.  Latta  and  0.  Margie  Gallagher,  who 
on  oath  say  that  they  are  the  subscribing  witnesses  to  the 
foregoing  paper- writing  dated  the  13th  day  of  November, 
A.  D.  1952,  purporting  to  be  the  last  will  and  testament 
of  Mildred  Nyman,  deceased,  late  of  the  District  of  Co¬ 
lumbia,  that  the  Testatrix  therein  named  signed  said  will 
by  her  mark  in  their  presence;  that  said  Testatrix  pub¬ 
lished,  pronounced  and  declared  the  same  to  be  her  last 
will  and  testament;  that  at  the  time  of  so  doing  said  Tes¬ 
tatrix  was,  to  the  best  of  affiants  apprehension,  of  sound 
and  disposing  mind,  and  capable  of  executing  a  valid  deed 
or  contract;  and  that  affiants  names  as  witnesses  to  the 
aforesaid  will  were  signed  in  the  presence  and  at  the 
request  of  Testatrix;  affiants  further  state  that  testatrix 
was  totally  blind  and  that  the  foregoing  paper-writing 
was  read  over  to  her  in  their  presense  and  in  the  pres¬ 
ence  of  the  testatrix. 

/s/  Martha  J.  Latta 

Address  Forest  Glen  Villa 
Silver  Spring,  Md. 

/s/  0.  Margie  Gallagher 

Address  Forest  Glen  Villa 
Silver  Spring,  Md. 


Sworn  to  and  subscribed  before  me  on  the  day  afore¬ 
said. 


/s/  Frank  J.  Burkart 

Deputy  Register  of  Wills  for 
the  District  of  Columbia, 
Clerk  of  the  Probate  Court. 
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1072  Filed  Dec  28  1953 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

Pltf’s  Exhibit  No.  5 

Last  Will  and  Testament 
of 

MILDRED  NYMAN 

I,  MILDRED  NYMAN,  of  Washington,  District  of  Co¬ 
lumbia,  do  make,  publish  and  declare  this  my  last  will  and 
testament,  hereby  revoking  all  former  or  other  wills  and 
testamentary  dispositions  by  me  at  any  time  heretofore 
made. 

1.  I  direct  my  Executor  hereinafter  named  to  pay  all 
of  my  just  debts,  including  my  funeral  expenses. 

2.  I  give,  devise  and  bequeath  all  of  my  estate  of  any 
character  whatsoever,  whether  real  or  personal,  and 
wheresoever  situated,  to  my  sister,  Elma  Nyman,  of  Wash¬ 
ington,  D.  C.,  if  she  shall  survive  me. 

3.  Should  my  said  sister,  Elma  Nyman,  die  before  I 
<lo,  or  should  we  both  die  in  a  common  disaster,  then  and 
onlv  in  that  event  I  direct  that  mv  estate  be  distributed 
as  follows: 

I  give  and  bequeath  to  my  niece,  Eleanor  Jane  Nyman, 
of  Washington,  D.  C.,  the  sum  of  Two  Thousand  Dollars 
($2,000.00). 

I  give  and  bequeath  to  Lester  A.  Lawrence,  of  Wash¬ 
ington,  D.  C.,  the  sum  of  One  Thousand  Dollars  ($1,- 
000.00). 

All  the  rest,  residue  and  remainder  of  my  estate  of  any 
character  whatsoever,  whether  real  or  personal,  and 
wheresoever  situated,  I  give,  devise  and  bequeath  to  my 
six  cousins,  Miss  Nettie  B.  Browne  and  Francis  S. 
Browne,  of  Washington,  D.  C. ;  Clifford  W.  Smallzel  and 
Edythe  Smallzel,  of  Haddonfield,  New  Jersey;  Mrs.  Fred 


Wacker,  of  Collingswood,  New  Jersey;  and  Reverend  j 
Walter  Carroll  Brooke,  of  Staunton,  Virginia,  to  be  di-  I 
vided  equally  among  them,  share  and  share  alike.  If,  j 
however,  any  of  my  said  named  six  cousins  shall  die  be-  j 
fore  I  do,  then  and  in  that  event  I  revoke  the  bequest  to  ! 
the  one  or  more  so  dying  to  the  end  that  the  residue  of 
my  estate  be  equally  divided  among  the  survivors,  share  j 
and  share  alike. 

i 

i 

1073  4.  I  hereby  nominate,  constitute  and  appoint  j 

the  National  Savings  and  Trust  Company,  of 
Washington,  D.  C.,  Executor  of  this,  my  will. 

IN  WITNESS  WHEREOF,  I  have  hereunto  subscribed  j 
my  name  by  making  my  mark  in  the  presence  of  two  j 
witnesses  because  of  my  loss  of  eyesight  and  affixed  my  j 
seal  at  Washington,  in  the  District  of  Columbia,  this  12th  j 
day  of  December,  A.  D.,  1939,  in  the  presence  of  three 
attesting  witnesses.  | 

i 

Her  j 

/s/  Mildred  X  Nyman  (SEAL)  j 

mark  j 

Witnesses :  j 

/s/  Frederick  S.  Tyler  j 

/s/  A.  S.  Mackall,  Jr.  j 

_  i 

The  foregoing  instrument  was  subscribed  by  her  mark,  j 

which  was  witnessed  by  two  witnesses,  scaled,  published  ^ 
and  declared  by  MILDRED  NYMAN  as  and  for  her  last! 
will  and  testament  in  our  presence,  and  in  the  presence  of 
each  of  us,  and  we,  at  the  same  time,  at  her  request,  in' 
her  presence  and  in  the  presence  of  each  other,  have  here-:1 
unto  subscribed  our  names  as  attesting  witnesses  this 
12th  day  of  December,  A.  D.,  1939.  i 

i 

i 

I 

/s/  Frederick  S.  Tyler  j 

837  Woodward  Bldg. 

Wash.  D.  C. 
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/s/  A.  S.  Mackall,  Jr. 

McLean,  Va. 

/s/  William  W.  Mackall 
McLean,  Va. 

Filed  Dec  28  1953 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

Pltfs.  Exhibit  No .  6 
Codicil  to  Last  Will  and  Testament 

of 

MILDRED  NYMAN 

I,  MILDRED  NYMAN,  of  Washington,  District  of  Co¬ 
lumbia,  having  made  my  last  will  and  testament,  bearing 
date  on  the  12th  day  of  December,  1939,  do  now  make 
this  codicil  to  be  taken  as  part  of  the  same: 

1.  I  hereby  ratify  and  confirm  said  will  in  every  re¬ 
spect,  save  so  far  as  any  part  of  it  is  inconsistent  with 
this  codicil. 

2.  Whereas,  in  the  third  paragraph  of  my  said  will,  I 
did  leave  a  bequest  to  my  niece,  Eleanor  Jane  Nyman,  of 
Washington,  D.  C.,  of  the  sum  of  Two  Thousand  and 
00/100  Dollars  ($2,000.00),  I  now  hereby  revoke  said  be¬ 
quest.  My  sister,  Elma  Nyman,  and  I  having  made  a 
settlement  of  a  caveat  threatened  to  be  filed  on  behalf  of 
Eleanor  Jane  Nyman  against  admission  to  probate  of  the 
will  of  my  mother,  Harriet  J.  Nyman,  it  is  my  express 
desire  that  Eleanor  Jane  Nyman  receive  no  benefit  what¬ 
ever  from  my  estate. 

IN  WITNESS  WHEREOF,  I,  MILDRED  NYMAN, 
have  to  this  codicil  to  my  last  will  and  testament  sub¬ 
scribed  my  name  and  affixed  my  seal  this  1st  day  of 
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March,  A.  D.,  1940,  in  the  presence  of  three  attesting 
witnesses. 

Her 

/s/  Mildred  X  Nyman  (SEAL) 
Mark 

Witness  to  mark: 

/s/  M.  Elizabeth  White 
/s/  Basil  D.  Boteler 

Signed,  sealed,  published  and  declared  by  the  said  Mil-  j 
dred  Nyman  as  and  for  a  codicil  to  her  last  will  and  tes-  ; 
tament  in  the  presence  of  us,  who,  at  her  request,  in  her  j 
presence  and  in  the  presence  of  each  other,  have  hereunto  j 
subscribed  our  names  as  attesting  witnesses  this  1st  day  1 
of  March,  A.  D.,  1940.  j 

i 

/s/  Frederick  L.  Tyler 

837  Woodward  Bldg. 

Wash.,  D.  C.  j 

/s/  M.  Elizabeth  White 

837  Woodward  Bldg. 

Wash.,  D.  C.  | 

/s/  Basil  D.  Boteler  j 

837  Woodward  Bldg.  j 

Wash.,  D.  C. 

1074  Filed  Dec  28  1953  j 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court  j 

j 

Pltfs  Exhibit  No.  6 

Codicil  to  Last  Will  and  Testament 

of  I 

MILDRED  NYMAN  j 

I,  MILDRED  NYMAN,  of  Washington,  District  of 
Columbia,  having  made  my  last  will  and  testament,  bear-i 


ing  date  on  the  12th  day  of  December,  1939,  do  now  make 
this  codicil  to  be  taken  as  part  of  the  same: 

1.  I  hereby  ratify  and  confirm  said  will  in  every  re¬ 
spect,  save  so  far  as  any  part  of  it  is  inconsistent  with 
this  codicil. 

2.  Whereas,  in  the  third  paragraph  of  my  said  will,  I 
did  leave  a  bequest  to  my  niece,  Eleanor  Jane  Nyman,  of 
Washington,  D.  C.,  of  the  sum  of  Two  Thousand  and 
00/100  Dollars  ($2,000.00),  I  now  hereby  revoke  said  be¬ 
quest.  My  sister,  Elma  Nyman,  and  I  having  made  a 
settlement  of  a  caveat  threatened  to  be  filed  on  behalf  of 
Eleanor  Jane  Nyman  against  admission  to  probate  of  the 
will  of  my  mother,  Harriet  J.  Nyman,  it  is  my  express 
desire  that  Eleanor  Jane  Nyman  receive  no  benefit  what¬ 
ever  from  my  estate. 

IN  WITNESS  WHEREOF,  I,  MILDRED  NYMAN, 
have  to  this  codicil  to  my  last  will  and  testament  sub¬ 
scribed  my  name  and  affixed  my  seal  this  1st  day  of 
March,  A.  D.,  1940,  in  the  presence  of  three  attesting 
witnesses. 

Her 

/s/  Mildred  X  Nyman  (SEAL) 
mark 

Witness  to  mark: 

/s/  M.  Elizabeth  White 
/s/  Basil  D.  Boteler 

Signed,  sealed,  published  and  declared  by  the  said  Mil¬ 
dred  Nyman  as  and  for  a  codicil  to  her  last  will  and  tes¬ 
tament  in  the  presence  of  us,  who,  at  her  request,  in  her 
presence  and  in  the  presence  of  each  other,  have  hereunto 
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i 

subscribed  our  names  as  attesting  witnesses  this  1st  day  j 

i 

Frederick  S.  Tyler  I 

837  Woodward  Bldg. 

Wash.  D.  C.  j 

i 

M.  Elizabeth  White 
837  Woodward  Bldg. 

Wash.  D.  C.  ! 

i 

Basil  D.  Boteler 
837  W'oodward  Bldg. 

Wash.  D.  C. 

| 

1075  Filed  Dec  28  1953  j 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court  j 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 
Holding  Probate  Court 

DISTRICT  OF  COLUMBIA,  to  wit : 

On  this  28th  day  of  December,  A.  D.  1953,  personally  I 
appeared  Lester  A.  Lawrence  who  on  oath  says  that  he  j 
does  not  know  of  any  will  or  codicil  of  Mildred  Nyman  j 
late  of  said  District,  deceased,  other  than  the  instruments  j 
of  writing  hereunto  annexed  dated  Will  December  12th, 
1939  Codicil  March  1st,  1940;  that  he  received  the  same! 
from  the  Will  Vault  of  the  National  Savings  and  Trust; 
Company  for  filling,  and  that  said  Mildred  Nyman  died 
on  or  about  the  18th  day  of  December,  1953. 

/s/  Lester  A.  LawTence 

Care  National  Savings  and  j 
Trust  Company 
Washington,  D.  C. 


of  March,  A.  D.,  1940. 

/s/ 

A  / 

A/ 
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Sworn  to  and  subscribed  before  me  on  the  day  afore¬ 
said. 


/s/  Illegible  signature 

Deputy  Register  of  Wills  for 
the  District  of  Columbia, 
Clerk  of  the  Probate  Court. 


Filed  Nov  14  1951 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 
Clerk  of  Probate  Court 


Pltfs.  Exhibit  No.  7 

Last  Will  and  Testament 
of 

ELMA  NYMAN 

I,  ELMA  NYMAN,  of  Washington,  District  of  Colum¬ 
bia,  do  make,  publish  and  declare  this  my  last  will  and 
testament,  hereby  revoking  all  former  or  other  wills  and 
testamentary  dispositions  by  me  at  any  time  heretofore 
made. 

1.  I  direct  my  Executor  hereinafter  named  to  pay  all 
of  my  just  debts,  including  my  funeral  expenses. 

2.  I  give,  devise  and  bequeath  all  of  my  estate  of  any 
character  whatsoever,  whether  real  or  personal,  and 
wheresoever  situated,  to  my  sister,  Mildred  Nyman,  of 
Washington,  D.  C.,  if  she  shall  survive  me. 

3.  Should  my  said  sister,  Mildred  Nyman,  die  before 
I  do,  or  should  we  both  die  in  a  common  disaster,  then 
and  only  in  that  event  I  direct  that  my  estate  be  distri¬ 
buted  as  follows: 

I  give  and  bequeath  to  my  niece,  Eleanor  Jane  Nyman, 
of  Washington,  D.  C.,  the  sum  of  Two  Thousand  Dollars 
($2,000.00). 
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I  give  and  bequeath  to  Lester  A.  Lawrence,  of  Wash¬ 
ington,  D.  C.,  the  sum  of  One  Thousand  Dollars  ($1,- 
000.00). 

All  the  rest,  residue  and  remainder  of  my  estate  of  any 
character  whatsoever,  whether  real  or  personal,  and 
wheresoever  situated,  I  give,  devise  and  bequeath  to  my 
six  cousins,  Miss  Nettie  B.  Browne  and  Francis  S.  Browne, 
of  Washington,  D.  C.;  Clifford  W.  Smallzel  and  Edythe 
Smallzel,  of  Haddonfield,  New  Jersey;  Mrs.  Fred  Wacker, 
of  Collingswood,  New  Jersey;  and  Reverend  Walter  Car- 
roll  Brooke,  of  Staunton,  Virginia,  to  be  divided  equally 
among  them,  share  and  share  alike.  If,  however,  any  of 
my  said  named  six  cousins  shall  die  before  I  do,  then  and  ; 
in  that  event  I  revoke  the  bequest  to  the  one  or  more  so 
dying  to  the  end  that  the  residue  of  my  estate  be  equally  j 
divided  among  the  survivors,  share  and  share  alike. 

4.  I  hereby  nominate,  constitute  and  appoint  the  Na-I 
tional  Savings  and  Trust  Company,  of  Washington,  D.  C., ! 
Executor  of  this,  my  will.  j 

IN  WITNESS  WHEREOF,  I  have  hereunto  subscribed  j 
my  name  and  affixed  my  seal  at  Washington,  in  the  Dis-: 
trict  of  Columbia,  this  12th  day  of  December,  A.  D.,  1939,  | 
in  the  presence  of  three  attesting  witnesses. 

/s/  Elma  Nyman  (SEAL) 

The  foregoing  instrument  was  subscribed,  sealed,  pub-! 
lished  and  declared  by  ELMA  NYMAN  as  and  for  her! 
last  will  and  testament  in  our  presence,  and  in  the  pres-! 
ence  of  each  of  us,  and  we,  at  the  same  time,  at  her  re-| 
quest,  in  her  presence  and  in  the  presence  of  each  other,! 
have  hereunto  subscribed  our  names  as  attesting  witnesses! 
this  12th  day  of  December,  A.  D.,  1939. 

/s/  Frederick  S.  Tyler 

837  Woodward  Bldg. 

Wash.  D.  C. 
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/s/  D.  S.  Mackall,  Jr. 

McLean,  Va. 

/s/  William  W.  Mackall 
McLean,  Va. 

Pltfs.  Exhibit  No.  8 

Codicil  to  Last  Will  and  Testament 

of 

ELMA  NYMAN 

I,  ELMA  NYMAN,  of  Washington,  District  of  Colum¬ 
bia,  having  made  my  last  will  and  testament,  bearing  date 
on  the  12th  day  of  December,  1939,  do  now  make  this 
codicil  to  be  taken  as  part  of  the  same: 

1.  I  hereby  ratify  and  confirm  said  will  in  every  re¬ 
spect,  save  so  far  as  any  part  of  it  is  inconsistent  with 
this  codicil. 

2.  Whereas,  in  the  third  paragraph  of  my  said  will,  I 
did  leave  a  bequest  to  my  niece,  Eleanor  Jane  Nyman,  of 
Washington,  D.  C.,  of  the  sum  of  Two  Thousand  and 
00/100  Dollars  ($2,000.00),  I  now  hereby  revoke  said  be¬ 
quest.  My  sister,  Mildred  Nyman,  and  I  having  made  a 
settlement  of  a  caveat  threatened  to  be  filed  on  behalf  of 
Eleanor  Jane  Nyman  against  admission  to  probate  of  the 
will  of  my  mother,  Harriet  J.  Nyman,  it  is  my  express 
desire  that  Eleanor  Jane  Nyman  receive  no  benefit  what¬ 
ever  from  my  estate. 

IN  WITNESS  WHEREOF,  I,  ELMA  NYMAN,  have 
to  this  codicil  to  my  last  will  and  testament  subscribed 
my  name  and  affixed  my  seal  this  1st  day  of  March, 
A.  D.,  1940,  in  the  presence  of  three  attesting  witnesses. 


/s/  Elma  Nyman  (SEAL) 
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Signed,  sealed,  published  and  declared  by  the  said 
ELMA  NYMAN  as  and  for  a  codicil  to  her  last  will  and 
testament  in  the  presence  of  us,  who,  at  her  request,  in 
her  presence  and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names  as  attesting  witnesses  this 
1st  day  of  March,  A.  D.,  1940. 

/s/  Frederick  S.  Tyler 

837  Woodward  Bldg. 

Wash.,  D.  C. 

/s/  M.  Elizabeth  White 

837  Woodward  Bldg. 

Wash.,  D.  C. 

/s/  Basil  D.  Boteler 

837  Woodward  Bldg. 

Wash.,  D.  C. 

COPY  OF  WYLL  FOR  FILES 
OF  THE  PROBATE  COURT 
ONLY 

Pltfs.  Exhibit  No.  12 

THIS  AGREEMENT,  Made  and  executed,  in  triplicate, 
this  13th  day  of  March,  A.  D.  1940,  by  and  between 
ELMA  NYMAN  and  MILDRED  NYMAN,  as  joint  ten¬ 
ants,  parties  hereto  of  the  first  part,  and  the  NATIONAL 
SAVINGS  AND  TRUST  COMPANY,  a  corporation  or¬ 
ganized  and  existing  under  the  laws  of  the  United  States 
applicable  to  the  District  of  Columbia,  and  having  its 
principal  office  and  place  of  business  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  party  hereto  of  the  second 
part,  hereinafter  referred  to  as  the  “Company”, 
WITNESSETH : 

I.  That  said  parties  of  the  first  part  have  deposited 
with  said  Company  the  securities  listed  in  Schedule  “A” 


hereof,  typewritten  on  two  pages,  numbered  1  of  2  to  2 
of  2  inclusive,  attached  hereto  and  made  a  part  hereof, 
each  page  of  which  is  identified  by  the  signature  of  an 
officer  of  said  Company. 

II.  Said  Company  shall  safely  keep  said  securities 
and  the  proceeds  or  reinvestments  thereof,  during  the 
■time  the  same  are  in  its  custody. 

III.  Said  Company  shall  collect  and  receive  the  income 
from  said  securities  so  far  as  the  same  can  be  collected 
by  it,  and  shall  pay  over  such  income  unto  the  said  parties 
of  the  first  part,  as  joint  tenants,  or  as  they  shall  in 
writing  direct. 

IV.  Said  Company  shall  in  no  manner  control  the  right 
of  disposition  of  said  securities,  but  said  right  shall  be 
under  the  control  of  the  said  parties  of  the  first  part,  as 
joint  tenants. 

V.  Said  parties  of  the  first  part  shall  have  the  right 
at  any  and  all  times  hereafter  to  deliver  to  said  Company, 
to  be  held  under  the  terms  of  this  Agreement,  any  addi¬ 
tional  securities,  and  thereafter  said  additional  securities, 
together  with  all  income  therefrom,  shall  be  held  by  said 
Company  upon  the  same  terms,  trusts  and  conditions  as 
are  herein  set  forth. 

VL  Said  parties  of  the  first  part  or  said  Company 
may  at  any  time  terminate  this  Agreement,  in  whole  or  in 
part,  upon  written  notice  to  the  other  party,  and  upon 
such  revocation,  said  Company  shall  deliver  unto  said 
parties  of  the  first  part,  as  joint  tenants,  the  securities 
then  held  by  it  under  the  terms  of  this  Agreement,  or  such 
part  thereof  affected  by  such  revocation. 

VII.  Should  this  Agreement  not  be  terminated  by  said 
parties  of  the  first  part  during  their  joint  lives,  then  and 
in  that  event,  upon  the  death  of  either,  said  Company 
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shall  deliver  the  securities  then  in  its  possession,  unto  the 
survivor  of  said  parties  of  the  first  part. 

IN  TESTIMONY  WHEREOF,  on  the  day  and  year 
first  hereinbefore  written,  the  said  parties  of  the  first 
part,  ELMA  NYMAN  and  MILDRED  NYMAN,  have 
hereunto  signed  their  names  and  affixed  their  seals,  and 
the  NATIONAL  SAVINGS  AND  TRUST  COMPANY 
has  caused  these  presents  to  be  signed  in  its  corporate 
name  by  BRUCE  BAIRD,  its  President,  and  its  corpo¬ 
rate  seal  to  be  hereunto  affixed,  attested  by  E.  PERCI- 
VAL  WILSON,  its  Secretary. 

/s/  Elma  Nyman  (SEAL) 
Mildred  Nyman 
Her  X  Mark  (SEAL) 

Witnesses  to  Mark: 

/s/  Herman  G.  Lauten 
/s/  Lester  A.  Lawrence 

Signed,  sealed  and  delivered  in  the  presence  of: 

/s/  Lester  A.  Lawrence 

National  Savings  and  Trust  Company, 

By  /s/  Bruce  Baird, 

(SEAL)  President 

Attest : 

/s/  E.  Percival  Wilson 
Secretary. 

Page  1  of  2  of  Schedule  “A”,  referred  to  in  Agreement 
with  Elma  Nyman  and  Mildred  Nyman  dated  the  13th 
day  of  March,  A.  D.  1940. 

National  Savings  and  Trust  Company, 

By  /s/  Lester  A.  Lawrence 

Assistant  Trust  Officer. 
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Schedule  “A” 

attached  to  and  forming  a  part  of  Agreement  by  and  be¬ 
tween  Elma  Nyman  and  Mildred  Nyman  as  joint  tenants, 
and  the  National  Savings  and  Trust  Company  as  Agent, 
dated  the  13th  day  of  March,  A.  D.  1940. 

Bond’. 

The  Anacostia  and  Potomac  River  Railroad  Company, 
1  -  $1,000,  5%  First  Mortgage  Gold,  due  April  1, 
1949,  with  April  1,  1940  and  subsequent  coupons  at¬ 
tached  No.  2042 

Stocks: 

Copete  Consolidated  Copper  Company, 

Certificate  No.  6S  for  200  shares,  registered  in  name 
of  Charles  E.  Nyman 

Certificate  No.  1001  for  400  shares,  registered  in 
name  of  C.  E.  Nyman 
Total  600  shares,  Capital,  Par  $1 

Copete  Mining  Company, 

Certificate  No.  760  for  50  shares,  registered  in  name 
of  Charles  E.  Nyman 

Certificate  No.  900  for  50  shares,  registered  in  name 
of  Chas.  E.  Nyman 

Certificate  No.  2124  for  100  shares,  registered  in  name 
of  Harriet  J.  Nyman 
Total  200  shares,  Capital,  Par  $5 

National  Savings  and  Trust  Company, 

Certificate  No.  for  60  shares,  Capital,  Par 

$100,  registered  in  the  names  of  Elma  Nyman  and 
Mildred  Nyman 

Washington  Gas  Light  Company, 

Certificate  No.  for  30  shares,  $4.50  Cumu¬ 

lative  Convertible  Preferred,  without  par  value, 
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registered  in  the  names  of  Elma  Nyman  and  Mil¬ 
dred  Nyman 

Washington  Kailway  and  Electric  Company, 

Certificate  No.  for  10  shares,  5%  Preferred, 

Par  $100,  registered  in  the  names  of  Elma  Nyman 
and  Mildred  Nyman 


Page  2  of  2  of  Schedule  “A”,  referred  to  in  Agreement 
with  Elma  Nyman  and  Mildred  Nyman  dated  the  13th 
day  of  March,  A.  D.  1940. 

National  Savings  and  Trust  Company, 


Notes: 


By  /s/  Lester  A.  Lawrence 

Assistant  Trust  Officer. 


Thomas  P.  Bones  and  James  D.  Hobbs,  dated  April  9, 
1926,  extended  to  on  or  before  April  9,  1942,  with  in¬ 
terest  at  41/o%,  payable  quarterly,  secured  on  Lot  39, 
Square  220,  premises  1413  H  Street,  Northwest, 
$5,000  participation  in  total  loan  of  $55,000. 

Mary  Sherman  McCallum,  dated  May  1,  1922,  extended 
payable  $500.  semiannually,  balance  due  May  1,  1940, 
with  interest  at  5%,  payable  quarterly,  secured  on 
Lot  49,  Square  2507,  premises  2362  Massachusetts 
Avenue,  Northwest. 

$5,000  participation  (due  May  1,  1940)  in  total  loan 
of  $17,000. 


Filed  Mar  13  1952  Harry  M  Hull,  Clerk 

•  •  •  • 

Pltfs.  Exhibit  No.  9 

Petition  for  Appointment  of  Conservator 

The  petition  of  Francis  S.  Browne  respectfully  repre¬ 
sents  to  this  Honorable  Court  as  follow’s: 
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1.  That  the  petitioner  is  an  adult  citizen  of  the  United 
States,  residing  in  the  District  of  Columbia  at  1501  Far- 
ragut  Street,  N.  W.,  and  files  this  petition  pursuant  to 
the  provisions  of  Public  Law  No.  196,  82nd  Congress, 
approved  October  24,  1951. 

•  •  •  • 

2.  That  the  petitioner  is  a  cousin  of  Mildred  Nyman, 
and  files  this  petition  in  her  behalf. 

3.  That  the  said  Mildred  Nyman  was  born  on  or  about 
July  17,  1SS3,  and  is  therefore  about  6S  years  of  age; 
that  she  is  domiciled  in  the  District  of  Columbia,  her  resi¬ 
dence,  which  is  owned  by  her,  being  located  at  1322  Farra- 
gut  Street,  N.  W. ;  that  the  said  Mildred  Nyman  has  for  a 
long  period  of  time  been  physically  incapacitated  and  is 
now  temporarily  confined  to  a  nursing  home  known  as  the 
Cur-Lu  Rest  Home,  located  at  70S  Philadelphia  Avenue, 
Takoma  Park,  Maryland,  -where  she  has  been  a  patient 
since  August  of  1951;  that  the  said  Mildred  Nyman  is  no 
longer  able  to  care  for  herself  and  requires  constant 
nursing  and  medical  supervision ;  that  she  is  totally  blind 
and  extremely  obese,  and  that  she  is  presently  unable  by 
reason  of  advanced  age  and  mental  weakness  and  physical 
incapacity,  to  properly  care  for  her  property  or  estate  or 
her  person;  that  the  said  Mildred  Nyman  has  recently, 
to-wit,  on  February  21,  1952,  been  examined  by  Dr.  Win¬ 
fred  Overholser,  a  psychiatrist,  who  has  expressed  the 
opinon  that  the  said  Mildred  Nyman  is  no  longer  able, 
because  of  her  mental  and  physical  condition,  to  conduct 
any  business  or  care  for  her  person. 

4.  It  is  the  considered  opinion  of  this  petitioner  that 
the  said  Mildred  Nyman  is  not  able  properly  to  care  for 
her  property  by  reason  of  her  physical  and  mental  weak¬ 
ness,  and  that  it  would  be  in  the  best  interests  of  the  said 
Mildred  Nyman  for  the  Court  to  appoint  a  fit  person  as 
Conservator  of  the  said  Mildred  Nyman,  to  care  for  her 
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property  and  personal  welfare  in  accordance  with  the 
provisions  of  law. 

5.  That  the  nearest  heirs  at  law  and  next  of  kin  of  the 
said  Mildred  Nyman,  known  to  this  petitioner,  are  as  fol¬ 
lows:  Mrs.  Eleanor  N.  Jenkins,  niece,  5912  Livingston 
Road,  Oxon  Hill,  Maryland ;  and  the  following  cousins,  W. 
Carroll  Brooke,  c/o  Trinity  Episcopal  Church,  25  Church 
Street,  Staunton,  Virginia;  Mrs.  Emma  Smallzell  Wacker, 

19  Euclid  Avenue,  Haddonfield,  New  Jersey;  and  this  pe¬ 
titioner. 

6.  This  petitioner  is  informed  and  believes  that  the 

estate  of  the  said  Mildred  Nyman  consists  of  the  follow, 
ing:  | 

Personal  Property 

! 

Stocks  and  bonds  of  market  value  of  approx.  $28,600.00 


Notes  secured  by  real  estate  3,490.65  \ 

Cash  on  deposit  in  Natl.  Sav.  &  Trust  Co.  590.00  j 

Household  furnishings  of  value  of  approx.  1,100.00  j 

Personal  jewelry  of  value  of  approx.  55.00 


Total  $33,835.65 


Real  Estate 

Lot  22,  Square  2S07,  improved  by  premises 
1322  Garragut  Street,  N.  W.,  assessed  for 
taxation  purposes  by  the  District  of  Colum¬ 
bia  at  $10,017.00 

(These  premises  were  owned  by  the  said  Mildred  Ny¬ 
man  and  her  late  sister,  Elma  Nyman,  as  tenants  in  com¬ 
mon.  The  said  Mildred  Nyman  is  named  as  devisee  of 
the  remaining  half  interest  in  the  Will  of  her  said  de¬ 
ceased  sister,  Elma  Nyman,  which  has  been  filed  in  the 
Office  of  the  Register  of  Wills,  and  a  petition  for  its  pro¬ 
bate  is  now  pending  in  this  Honorable  Court  in  Adminis¬ 
tration  proceeding  No.  79160.) 


i 

i 

i 

i 

i 
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7.  This  petitioner  is  further  informed  that  on  or  about 
March  13,  1940,  the  said  Mildred  Nyman  executed  an 
Agency  Agreement,  designating  the  National  Savings  and 
Trust  Company  as  her  agent  in  the  management  of  all  of 
her  property  and  estate;  that  the  said  National  Savings 
and  Trust  Company  has  for  many  years  furnished  to  the 
said  Mildred  Nyman,  pursuant  to  said  Agency  Agreement 
and  otherwise,  advice  and  assistance  through  its  officers  in 
the  control  and  management  of  her  business  and  financial 
affairs;  that  this  petitioner  is  further  informed  that  the 
said  National  Savings  and  Trust  Company  has  been  nom¬ 
inated  by  the  said  Mildred  Nyman  as  Executor  in  her 
last  Will  and  Testament;  and  this  petitioner  has  com¬ 
plete  faith  and  confifidence  in  the  ability  and  integrity  of 
said  institution;  that  all  of  the  aforesaid  securities  are  in 
the  possession  of  the  said  National  Savings  and  Trust 
Company  under  its  aforesaid  Agency  Agreement,  and  this 
petitioner,  therefore,  prefers  and  requests  that  the  said 
Bank  be  appointed  by  this  Court  to  act  as  Conservator 
with  respect  both  to  the  personal  welfare  and  the  prop¬ 
erty  of  the  said  Mildren  Nyman. 

WHEREFORE,  the  premises  considered,  petitioner 
prays : 

(1)  That  without  notice  or  hearing  the  Court  appoint 
the  National  Savings  and  Trust  Company,  a  corporation 

organized  under  the  laws  of  the  District  of  Columbia  and 
doing  business  therein,  as  temporary  Conservator  of  the 
person  and  estate  of  the  said  Mildred  Nyman. 

(2)  That  after  hearing  the  Court  appoint  the  said 
National  Savings  and  Trust  Company,  a  corporation  or¬ 
ganized  under  the  laws  of  the  District  of  Columbia  and 
doing  business  therein,  as  permanent  Conservator  of  the 
person  and  estate  of  the  said  Mildred  Nyman. 


I 
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(3)  For  such  other  and  further  relief  as  to  the  Court 
may  seem  meet  and  proper. 

/s/  Francis  S.  Browne 
Petitioner 

BRAULT  AND  GRAHAM 

By  /s/  Albert  C.  Brault 

Attorneys  for  Petitioner, 

801  Transportation  Bldg., 

Washington  6,  D.  C. 

DISTRICT  OF  COLUMBIA,  ss: 

Francis  S.  Browne,  being  first  duly  sworn,  on  oath  de¬ 
poses  and  says  that  he  has  read  the  foregoing  and  an¬ 
nexed  Petition  by  him  subscribed  and  knows  the  contents  i 
thereof;  that  the  matters  therein  stated  of  his  personal  | 
knowledge  are  true,  and  those  stated  upon  information  j 
and  belief  he  believes  to  be  true. 

/s/  Francis  S.  Browne 

Subscribed  and  sworn  to  before  me  this  7th  day  of  j 
March,  A.  D.  1952.  I 

/s/  Charlotte  A.  Engel 

Notary  Public,  D.  C. 

My  commission  expires:  April  14,  1952.  j 

Filed  March  13  1952  Harry  M.  Hull,  Clerk  | 

•  •  •  * 

i 

Pltfs.  Exhibit  No.  10  j 

Order  Appointing  Temporary  Conservator  ! 

and  Fixing  Time  for  Hearing 

Upon  consideration  of  the  petition  of  Francis  S.  Browne  ! 
heretofore  filed  herein,  and  it  appearing  to  the  Court  that  i 
by  reason  of  the  advanced  age  and  physical  and  mental  I 
incapacity  of  the  said  Mildred  Nyman,  she  is  unable  prop-  j 


i 


erly  to  care  for  her  person  and  estate,  it  is  by  the  Court 
this  13th  day  of  March,  1952, 

ORDERED,  that  the  National  Savings  and  Trust  Com¬ 
pany,  a  corporation  organized  under  the  laws  of  the  Dis¬ 
trict  of  Coulmbia  and  doing  business  therein,  be  and  it  is 
hereby  appointed  as  temporary  Conservator  of  the  person 
and  estate  of  the  said  Mildred  Nvman:  and  it  is 

V  / 

FURTHER  ORDERED,  that  the  matter  of  the  ap¬ 
pointment  of  a  permanent  Conservator  of  the  person  and 
estate  of  the  said  Mildred  Nyman  be,  and  it  is  hereby  set 
down  for  hearing  on  the  8th  day  of  April,  1952,  at  10:00 
A.  M.,  in  the  Motions  Court,  provided  that  notice  of  such 
hearing  be  mailed,  postage  prepaid,  not  later  than  four¬ 
teen  (14)  days  before  the  date  of  such  hearing  to  the 
heirs  of  the  said  Mildred  Nyman  named  in  said  petition, 
where  their  addresses  are  known.  FURTHER  OR¬ 
DERED  that  William  C.  Sullivan  is  hereby  appointed 
guardian  ad  litem  for  Mildred  Nyman. 

/s/  Burneta  Shelton  Matthews 
Judge 


Pltfs.  Exhibit  No.  24 
Law  Offices  of 


WILLIAM  C.  SULLIVAN 


1311  “G”  Street,  N.  W. 

Washington  5,  D.  C. 

March  21,  1952 


Dear  Mr.  Brooks: 


A  petition  has  been  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  by  Francis  S.  Browne, 
seeking  the  appointment  by  the  Court  of  conservator  of 
the  person  and  estate  of  Miss  Mildred  Nyman.  The  peti¬ 
tion  states  that  you  are  a  cousin  of  hers  and  that  you,  the 
petitioner,  her  niece  Mrs.  Eleanor  N.  Jenkins,  and  an- 
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other  cousin,  Mrs.  Emma  Smallzell  Wacker,  are  her  near-  J 
est  heirs  at  law  and  next  of  kin. 

i 

The  petition  also  states  that  Miss  Mildred  Nyman  is  i 
now  temporarily  confined  to  the  Cur-Lu  Rest  Home  in  j 
Takoma  Park,  Maryland,  where  she  has  been  a  patient  j 
since  August,  1951,  that  she  is  no  longer  able  to  care  for 
herself  and  requires  constant  nursing  and  medical  super-  j 
vision,  is  totally  blind  and  is  extremely  obese,  is  now  : 
about  6S  years  of  age,  and  by  reason  of  advanced  age  j 
and  mental  weakness  and  physical  incapacity  is  unable 
properly  to  care  for  her  property,  estate  or  person. 

The  petition  states  that  she  owns  stocks  and  bonds  of  j 
approximately  the  value  of  $2S, 600.00,  real  estate  notes 
$3,490.65,  cash  in  bank  $590.00,  household  furnishings ; 
$110.00  and  personal  jewelry  $55.00,  and  that  she  also  j 
owns  1322  Farragut  Street,  N.W.,  assessed  for  taxes  at 1 
$10,017.00  which  property  was  owned  by  her  and  her  late  j 
sister,  Elma  Nyman,  as  tenants-in-eommon,  who  by  her! 
will  devised  her  half  interest  in  the  said  property  to  Miss ! 
Mildred  Nyman. 

I  have  been  appointed  by  the  Court  as  Guardian  ad  litem  | 
for  Miss  Mildred  Nyman.  The  case  is  set  for  hearing  on! 
April  S,  1952,  and  it  is  necessary  that  I  examine  into  the1 
facts  of  the  matter  and  report  to  the  Court  promptly. 

I  shall  appreciate  it  very  much,  therefore,  if  you  will  bej 
so  good  to  give  me  the  following  information: 

i 

1 —  The  names  and  addresses  of  her  uncles  and  aunts, j 
brothers  and  sisters,  and  of  the  children  of  each  of  them,  j 

2 —  When  and  where  did  you  last  see  her? 

3 —  What  can  you  tell  me  as  to  her  mental  and  physical; 
condition  ? 

I 

4 —  Do  you  know  of  any  other  property  belonging  tp 
her  than  that  above  listed? 

j 
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Thanking  you  in  advance  for  a  prompt  reply,  believe 
me, 

Yours  very  truly, 

/s/  W.  C.  Sullivan 

W.  Carrol  Brooks,  Esq. 
c/o  Trinity  Episcopal  Church 
25  Church  Street 
Stanton,  Virginia 
WCS  :r  jb 


Pltfs.  Exhibit  No.  25 

REV.  W.  CARROLL  BROOKE 
25  Church  Street 
Staunton,  Virginia 
March  24,  1952 

Mr.  William  C.  Sullivan 
1311  G  Street  N.  W. 

Washington  5,  D.  C. 

Dear  Mr.  Sullivan: 

1  have  your  letter  of  March  21st  concerning  my  cousin, 
Miss  Mildred  Nyman.  I  had  previously  received  copies 
of  the  petition  from  Mr.  Brault,  who  must  be  the  lawyer 
representing  the  National  Savings  and  Trust  Company. 
Miss  Nyman’s  father  was  for  many  years  an  officer  of 
this  institution  and  I  know  that  her  financial  affairs,  as 
well  as  those  of  her  mother,  before  her,  were  handled  by 
this  bank.  This  would  be  the  proper  appointment  by  the 
Court. 

As  to  your  specific  information: 

1.  There  are  no  living  uncles,  aunts,  brothers  or 
sisters.  I  believe  that  Mrs.  Eleanor  N.  Jenkins  is  the 
daughter  of  Miss  Nyman’s  late  brother  Arthur  Nyman. 

2.  I  have  not  seen  Miss  Nyman  for  at  least  five  years. 


i 
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3.  When  I  last  saw  her,  she  was  blind,  but  her  usual  j 
cheerful  and  mentally-able  self.  I  know  nothing  of  her  j 
present  mental  and  physical  condition. 

4.  It  would  seem  that  the  property  listed  in  the  peti-  j 
tion  would  cover  all  that  belonged  to  her.  However,  I  ? 
was  a  little  surprised  at  seeing  the  value  of  her  jewelry  j 
at  fifty  dollars;  perhaps  this  vras  for  assessment  pur-  j 
poses.  Her  late  sister  and  her  mother  had  diamonds  j 
which  I  know  were  worth  much  more  than  this. 

I  am  sorry  that  I  shall  not  be  able  to  be  present  at  the 
hearing  on  April  eighth. 

If  there  is  any  further  help  that  I  can  render  in  doing  j 
what  will  be  best  for  Miss  Nyman,  I  am  only  too  anxious  ! 
to  do  it.  I  feel  that  whatever  can  be  done  to  make  her 
comfortable,  should  be  done,  "with  no  thought  of  those  1 
yvho  have  been  mentioned  as  possible  heirs  of  her  estate.  ! 

Yours  sincerely, 

Filed  Apr  8  1952  Harry  M.  Hull,  Clerk 

i 

#  •  #  # 

i 

Pltfs.  Exhibit  No.  11 

Order  Appointing  Permanent  Conservator 

j 

Upon  consideration  of  the  petition  of  Francis  S.  Browne  j 
heretofore  filed  herein,  and  the  report  of  William  C.  Sulli- 1 
van  as  guardian  ad  litem  for  Mildred  Nyman,  filed  herein 
on  the  1st  day  of  April,  1952,  and  it  appearing  to  the 
Court  that  by  reason  of  the  advanced  age  and  physical; 
and  mental  incapacity  of  the  said  Mildred  Nyman,  she  is  I 
unable  properly  to  care  for  her  person  and  estate,  it  is  by 
the  Court  this  9th  day  of  April,  1952,  j 

i 

ORDERED,  that  National  Savings  and  Trust  Company,; 
a  Corporation  organized  under  the  laws  of  the  District  of 
Columbia  and  doing  business  therein,  be  and  it  is  hereby! 


j 

i 
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appointed  as  permanent  Conservator  of  the  person  and 
estate  of  the  said  Mildred  Nyman. 

/s/  Matthew  F.  McGuire 
Judge 

Pltfs  Exhibit  No.  13 
Miss  Elma  Nyman 


May  15  to  1951  $350.00 

August  10  to  .  400.00 

September  30  to .  325.00 


To  mdse  paid  to  Mr.  Fisher  of  Philad  for  engredense 

Pltf’s  Exhibit  No.  14 

Statement  for  Estate  of  Elma  Nyman 

Weekly  shopping  at  stores,  3  No  charge 

Daily  visits,  self  and  wife  to  prepare  food,  etc  90  days 
Twice  daily  “  “  “  “  60  “ 

Repaired  rear  porch 
Rebuilt  back  fence 
Repaired  side  fence 
Repaired  clothes  reel 
Hand  rail  to  ce ;  ;ar 
Repaired  spigots  all  over  house 
Resurfaced  cellar  floor 
Unstopped  sewer  drain  pipe  3  times 
Repair  cellar  door 
“  back  steps 


Ingredients  for  cancer  treatment 

400.- 

tt  u  it 

350.- 

u  a  a 

50.- 

Cash  money  for  Elma 

25.- 

Repairs  to  front  lock 

1.50 

Antiseptic  cotton 

2.02 

3  union  suits,  size  52  (unusually  large) 

4.36 

832.88 
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Many  many  dollars  worth  of  gasoline, 
many  many  miles  of  wear  on  tires, 

i 

Many  many  hours  spent  shopping  for  unusual  items  j 
requested  by  one  or  the  other,  no  money  value  could  j 
be  placed  on  these  services,  over  the  Years. 

I  need  this  money,  I  would  like  to  be  repaid 

i 

F.  S.  Browne 

i 

Services  Rendered 

i 

Weekly  shopping,  3  years 
Daily  services,  self  &  wife  3  mos. 

90  days  no  charge 
Twice  daily  “  “  2  mos. 

u  u 

Repairs  on  back  porch  “  j 

Rebuild  rear  fence  “  j 

Repair  clothes  reel  “ 

Hand  rail  to  cellar  stairs  “ 

! 

Repair  side  yard  fence  “ 

Concrete  cellar  floor  “ 

Washers  on  spigots  “ 

Repair  cellar  door  “ 


Repair  front  door  lock  cost  1.50  j 

Repair  back  porch  step  “  I 

Ingredients  for  treatment  400-  j 

“  “  “  350.-  | 

“  “  “  50.-  | 

Antiseptic  cotton  2.02 1 

Cash  money,  change  for  Elma  25.-  | 


$32S.52  j 

I  had  the  same  treatment  that  healed  my  sister’s  cancer, j 
at  practically  the  same  cost,  and,  from  what  I  saw  and 


i 
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knew  of  the  conditions,  Elma  could  have  regained  her 
health,  IF  she  could  have  been  separated  from  her  sister. 
The  ladies  out  at  the  rest  home  told  me  that  “Elma  could 
never  be  helped,  unless  she  could  be  separated  from  Mil¬ 
dred”.  They  explained  that  the  moment  they  left  the 
room,  Mildred  would  begin  to  “tantalize”  her  sister,  and 
tear  her  to  pieces. 

Really,  I  neglected  my  own  affairs,  in  my  effort  to  help 
the  situation,  I  still  try  to  get  out  to  see  Mildred,  who 
complains  that  I  dont  come  to  see  her  as  often  as  I  should. 

I  came  to  this  city  in  1S89,  but  the  Nyman  family  were 
w’hat  was  considered  “well  to  do”,  while  we  were  very 
humble  “poor  relations”.  I  went  to  work  in  the  Lincoln 
Nat.  Bank  for  $25. —  per  month,  my  sister  got  a  place  at 
$40. — ,  they  lived  in  a  very  good  section  of  the  NW, 
while  "we  lived  at  6th  and  0  Sts.  we  rarely  saw  or  heard 
from  them.  I  have  been  told,  by  the  one  or  two  old  time 
friends  I  have  met  up  with,  that  the  Nymans  were  quite 
handsome  entertainers,  in  those  times,  tho  we  were  never 
included  in  such  occasions. 

Elma  and  Mildred  were  the  only  living  relatives  I  know 
of,  so  I  did  for  them  EVERYTHING  that  I  knew  how 
to  do. 

I  am  sending  you  the  above  memo,  if  there  is  a  reason¬ 
able  financial  ability,  I,  of  course,  would  like  to  be  reim¬ 
bursed,  but  I  have  gone  along,  with  no  intention  of  claim¬ 
ing  reimbursement,  but  I  feel  that  if  there  should  be  any 
surplus,  I  should  have  consideration,  ahead  of  Arthur’s 
widow. 

Yours  verv  trulv, 

•  •>  7 


/s/  F.  S.  Browne 
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Plaintiff’s  Exhibit  No.  15 

Julian  G-.  Gibbs 
Attorney  at  Law 
Washington,  D.  C. 

Federal  Income,  Estate,  Gift  Taxes 

July  30,  1952. 

National  Savings  &  Trust  Co., 

Washington,  D.  C. 

Gentlemen:  Attention,  Mr.  Lester  Lawrence,  Trust  Officer 
In  re  Elma  Nyman  Estate,  Adm.  No.  79,160. 
National  Savings  &  Trust  Co.,  Exec. 

There  is  enclosed  herewith  claim  of  Francis  S.  Browne 
and  Effie  B.  Browne  of  $SOO.OO  against  the  above  named 
estate,  duly  authenticated. 

Notification  of  final  disposition  of  the  matter  will  be 
appreciated. 

Very  truly  yours, 

/s/  Julian  G.  Gibbs 

1424  K  Street,  Northwest, 
Republic  0639, 

Emerson  5429. 

Plaintiff’s  Exhibit  No.  16 
Statement 

Francis  B.  Browne,  and  Effie  B.  Browne, 

1501  Farragut  St.,  N.  W. 

Washington,  D.  C. 

TO :  ELMA  NYMAN  ESTATE, 

National  Savings  &  Trust  Co.,  Executors, 

ADM.  NO.  79,160 

(Attn.  Lester  Lawrence,  Trust  Officer  in  Charge) 

For  Account  rendered .  $SOO.OO 

for  personal  services  and  unpaid  cash  outlays  for  and  on 
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behalf  of  Elma  Nyman,  the  above  named  decedent,  during 
the  three  year  period  immediately  preceding  her  death  on 
or  about  October  24,  1951,  as  follows : 

(1)  Personal  weekly  shopping  trips  for  three  years  for 
groceries  and  other  necessities  of  life,  and  cash  out¬ 
lays  in  connection  therewith; 

(2)  Personal  daily  visits  preparing  and  serving  food  and 
for  practical  nursing  services  for  a  period  of  150 
days  during  her  last  illness  preceding  her  death; 

(3)  Personally  laundering  from  3  to  5  bed  sheets  daily 
for  a  period  of  5  months  preceding  the  date  of  de¬ 
cedent’s  death; 

(4)  Unpaid-for  labor  and  material  for  repairs  to  resi¬ 
dence  of  decedent,  1322  Farragut  St.,  X.  W.,  during 
the  3  year  period  prior  to  death,  including  (a)  re¬ 
pairs  to  back  porch;  (b)  rebuilding  of  back  fence; 
(c)  repairing  side  fence;  (d)  repairing  cloth  drying 
reel;  (e)  installing  hand  rail  on  cellar  steps;  (f) 
repairing  spigots  and  installing  new  washers;  (g) 
resurfacing  cellar  floor;  (h)  unstopping  sewer 
drains;  (i)  repairing  back  step;  (j)  repairing  cellar 
door;  (k)  expenditure  for  gasoline  and  oil  and  serv¬ 
icing  of  personal  automobile,  as  well  as  wear  and 
tear  on  same  on  and  about  the  lawful  and  necessary 
business  of  said  Elma  Nyman,  the  deceased. 

DISTRICT  OF  COLUMBIA,  SS: 

Francis  S.  Browne  and  Effie  B.  Browne,  the  above 
named  claimants,  being  first  duly  sworn,  do  upon  oath, 
say  that  the  foregoing  statement  represents  a  true  and 
correct  bill  for  personal  services  and  otherwise  rendered 
the  decedent,  Elma  Nyman,  during  the  3  year  period  im¬ 
mediately  preceding  her  death  on  or  about  October  24, 
1951,  and  for  cash  outlays  in  connection  therewith,  all  in 
accordance  with  the  foregoing  bill  of  particulars  aggre- 
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gating  $S00.00,  no  part  of  which  has  been  paid  and  is  due 
and  owing  the  deponents,  Francis  S.  Browne  and  Effie  B. 
Browne. 

/s/  Francis  S.  Browne 

/s/  Effie  B.  Browne  j 

i 

Subscribed  and  sworn  to  before  me  this  28th  day  of  i 
Julv,  1952. 

/s/  Illegible  signature 

Notary  Public  j 

My  commission  expires  Oct.  31,  1953. 

Plaintiff’s  Exhibit  No.  18a 

Notice — The  creditor  should  notify  the  executor,  admin-  j 
istrator,  or  collector  that  this  claim  has  been  probated  j 

against  the  within-named  estate.  j 

i 

Case  No.  79160 

Recorded  in  Docket  of  Claims  No.  38  Folio  445 

Title  18,  Sec.  517,  1940  Edition,  D.C.  Code  (Sec.  343,  old 
Code),  “passing  of  claims  not  conclusive.  In  no  case 
shall  the  order  made  by  the  probate  court  that  an  account 
or  claim  will  pass  when  paid  be  deemed  of  validity  to  es¬ 
tablish  such  claim  or  account ;  but  in  case  the  executor  or  ! 
administrator  thinks  fit  to  contest  the  same,  such  account  ! 
or  claim  shall  derive  no  validity  from  the  order  aforesaid,  \ 
but  shall  be  proved  in  the  same  manner  as  if  no  such  ] 
order  had  been  made.” 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Holding  Probate  Court  ! 

District  of  Columbia,  to  wit: 

Personally  appeared  Francis  S.  Browne  <&  Effie  B.  j 
Brown,  agent  of  self,  who,  being  duly  sworn  or  affirmed  j 
according  to  law,  doth  depose  and  say  that  the  annexed  j 
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account  against  the  estate  .of  Elma  Nyman,  deceased  is 
correctly  copied  from  the  books  of  original  entry  of  said 
claimants ;  that  the  charges  were  made  in  said  books  at  or 
about  the  time  of  their  respective  dates;  that  the  goods 
for  which  said  charges  w’ere  made  were  sold  and  delivered 
as  charged;  that  the  charges  are  correct;  and  the  account 
just  and  true  as  stated;  that  there  is  now-  due  and  owing 
thereon  the  sum  of  Three  Thousand,  one  hundred  and 
seventy-one  and  2S/100  dollars;  that  no  part  of  said  sum 
has  ever  been  paid  or  in  any  manner  settled  or  secured, 
and  that  there  are  no  deductions  or  set-offs  of  any  kind 
except  such  as  are  therein  specified  and  credited. 

/s/  Francis  S.  Browne 
/s/  Effie  B.  Browne 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
August,  A.  D.  1952. 

/s/  Edith  L.  Dawson 

Deputy  Register  of  Wills  for 
the  District  of  Columbia, 
Clerk  of  the  Probate  Court. 

$3,171.28 
Attest : 

(See  Sec.  343  of  the  Code  quoted  above) 

/s/  Edith  L.  Dawson 
Deputy  Register 

Plaintiff's  Exhibit  No.  18b 

ESTATE  OF  ELMA  NYMAN,  Deceased, 

To 

FRANCIS  S.  BROWNE  and  EFFIE  B.  BROWNE 

Administration  No.  79,160 
Estate  of  Elma  Nyman,  Deceased 

Due  from  Elma  Nyman  Estate  to  Francis  S.  Browne 
and  Effie  B.  Browne  for  services,  materials,  medical  sup- 
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plies  procured,  nursing,  marketing,  cooking  and  serving 
meals,  laundrying  service,  general  care  during  last  illness, 
out  of  pocket  expenditures,  repairs  to  residence  and  ap¬ 
purtenances,  provided,  furnished  and  rendered  at  the  spe¬ 
cial  instance  and  request  of  Elma  Nyman  for  and  during 
three  year  period  prior  to  her  death  on  October  24,  1951,  j 
in  the  total  sum  of  $3171.28  which  sum  is  unpaid  and  now  ! 
due  and  payable — $3,171.28 

/s/  Francis  S.  Browne 

/s/  Effie  B.  Browne 

I 

Pltfs .  Exhibit  No.  17 

JAMES  A  DAVIS  | 

Attorney  at  Law 

Washington  Loan  and  Trust  Building 

Washington,  D.  C.  I 

District  0443 

August  22,  1952.  I 

National  Savings  and  Trust  Company, 

15th  and  New-  York  Avenue,  N.  W., 

Washington,  D.  C. 

Gentlemen:  Attention  of  Mr.  J.  Fontaine  Hall,  Attorney  j 

I  enclose  to  you  herewith  the  probated  claim  of  Mr.  i 
Francis  S.  Browne  and  Mrs.  Effie  B.  Browne  in  the  sum  I 
of  $3,171.28  against  the  Estate  of  Elma  Nyman,  deceased,  j 
which  claim  is  forwarded  to  you  as  the  Executor  of  this  j 
estate.  Mr.  Julian  G.  Gibbs  is  in  association  with  me  ini 
the  handling  of  this  claim. 

| 

Kindly  advise  me  when  you  are  in  a  position  to  dis-i 
charge  this  claim  and  oblige.  j 

Yours  very  truly, 

j 

/s/  James  A.  Davis 
James  A.  Davis 
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Pits.  Exhibit  No.  19 

August  27,  1952. 

Mr.  and  Mrs.  Francis  S.  Browne, 

1501  Farragut  Street,  N.  W., 

Washington,  D.  C. 

Dear  Mr.  and  Mrs.  Browne: 

Reference  is  made  to  probated  claim  in  the  amount  of 
$3,171.2S  filed  by  you  against  the  Estate  of  Elma  Nyman, 
deceased,  covering  alleged  personal  services  rendered  to 
the  deceased. 

After  careful  consideration  of  the  entire  matter,  the 
National  Savings  and  Trsut  Company  as  Executor  of  the 
Estate  of  Elma  Nyman,  deceased,  has  determined  to  re¬ 
ject  your  claim,  and  we  hereby  notify  you  that  said  claim 
is  rejected  pursuant  to  the  provisions  of  Title  IS,  Section 
518  of  the  Code  of  Law  for  the  District  of  Columbia. 

Very  truly  yours, 

Trust  Officer. 

Registered  Mail. 

CC:  Mr.  James  A.  Davis. 

Pltfs.  Exhibit  No.  20a 
Summons  in  a  Civil  Action 

IN  THE  MUNICIPAL  COURT  FOR  THE  DISTRICT 

OF  COLUMBIA 

CIVIL  DIVISION 

Fourth  Street  between  E  and  F  Streets,  N.  W. 

Civil  Action  File  No.  M  25556-52 
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Francis  S.  Browne 

Address:  1501  Farragut  Street,  N.  W. 

and 

Effie  B.  Browne 

Address:  1501  Farragut  St.,  N.  W. 

Plaintiff 

v. 

! 

i 

National  Savings  and  Trust  Company  A  Corp.,  Executor 
of  the  Estate  of  Elma  Nyman,  deceased, 

New  York  Avenue,  N.  W. 

Address:  15th  and  New  York  Avenue  N.  W. 

Defendant 

SUMMONS 
Miss  Clores  friend 
Miss  Marie  Grimm 
Hampstead 
Maryland 

To  the  above  named  Defendant : 

I 

You  are  hereby  summoned  and  required  to  appear  per¬ 
sonally,  or  through  an  attorney,  at  the  office  of  the  Clerk 
of  this  Court  in  Room  102  within  twenty  (20)  days  aftejr 
service  of  this  summons  upon  you,  exclusive  of  the  day 
of  service  (on  any  week  day,  except  Saturday  and  holi¬ 
days,  between  9  A.  M.  and  4  P.  M.,  and  on  Saturday  be¬ 
tween  9  A.  M.  and  12  Noon)  and  to  file  an  answer  to  thje 
complaint  which  is  herewith  served  upon  you. 

i 

You  are  required  to  send  a  copy  of  your  answer  to  thie 
attorney  for  the  plaintiff  whose  name  and  address  are 
at  the  bottom  hereof. 

IMPORTANT:  IF  YOU  FAIL  TO  APPEAR  AND 
ANSWER  WITHIN  THE  REQUIRED  TIME,  JUDG¬ 
MENT  BY  DEFAULT  WILL  BE  TAKEN  AGAINST 
YOU  FOR  THE  RELIEF  DEMANDED  IN  THE  COM¬ 
PLAINT.  j 

WALTER  F.  BRAMHALL, 
Clerk  of  the  Court 
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By  /s/  C.  A.  Clements 
Deputy  Clerk 

Davis  and  Gibbs 

Name  of  Plaintiff’s  Attorney 
Washington  Loan  &  Trust  Bldg. 

Address 

Date:  Nov  6  1952 

Note:  This  summons  is  issued  pursuant  to  Rule  4  of 
this  Court. 

BRING  THIS  SUMMONS  WITH  YOU  AT  ALL 

TIMES 

Pltfs.  Exhibit  No.  20b 

IN  THE  MUNICIPAL  COURT  FOR  THE  DISTRICT 

OF  COLUMBIA. 

Civil  Division. 

Francis  S.  Browne, 

Address:  1501  Farragut  Street,  N.  W., 
Washington,  D.  C. 
and 

Effie  B.  Browne, 

Address:  1501  Farragut  Street,  N.  W., 
Washington,  D.  C. 

Plaintiffs, 

v. 

National  Savings  and  Trust  Company, 
a  Corporation,  Executor  of  the  Estate  of  Elma 

Nyman,  deceased, 

Address:  15th  and  New  York  Avenue,  N.  W. 
Washington,  D.  C. 

Defendant. 

Civil  Action  No.  M- 
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Complaint. 

This  Court  has  jurisdiction  of  this  action  by  virtue  of 
Public  Law  512 — 77th  Congress,  approved  April  1,  1942, 
as  amended. 

Count  One. 

The  plaintiff,  Francis  S.  Browne,  sues  the  defendant, 
National  Savings  and  Trust  Company,  a  corporation, 
with  offices  and  doing  business  in  the  District  of  Co¬ 
lumbia,  and  the  duly  appointed  and  qualified  executor  in 
said  District  of  the  Estate  of  Elma  Nyman,  deceased,  for 
services,  materials,  medical  supplies  procured,  nursing, 
marketing,  cooking  and  serving  meals,  laundrying  service, 
general  care  during  last  illness,  out  of  pocket  expendi¬ 
tures,  repairs  to  residence  and  appurtenances,  provided, 
furnished  and  rendered  to  and  at  the  special  instance  and 
request  of  said  Elma  Nyman  for  and  during  the  three 
year  period  prior  to  her  death  on  October  24th,  1951; 
that  plaintiff,  Francis  S.  Browne,  has  not  been  paid  for 
said  services  and  expenditures  or  any  part  thereof  al¬ 
though  demanded;  that  the  value  and  amount  claimed 
from  defendant  is  the  sum  of  $2,171.2S  for  the  aforesaid 
services  and  expenditures;  that  the  separate  and  indi¬ 
vidual  claim  of  Effie  B.  Browne,  wife  of  this  plaintiff, 
as  stated  in  count  two  of  this  complaint  arose  and  grew 
out  of  the  same  facts  and  circumstances  set  forth  in  this 
count  and  covered  the  same  period  of  time. 

Wherefore  plantiff  claims  the  sum  of  $2,171.2S  from 
the  defendant  and  demands  judgment  in  said  sum  besides 
interest  and  costs  of  this  action. 

Count  Two 

The  plaintiff,  Effie  B.  Browne,  sues  the  defendant,  Na¬ 
tional  Savings  and  Trust  Company,  a  corporation,  with 
offices  and  doing  business  in  the  District  of  Columbia,  and 
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the  duly  appointed  and  qualified  executor  in  said  District 
of  the  Estate  of  Elma  Nyman,  deceased,  for  services,  ma¬ 
terials,  medical  supplies  procured,  nursing,  marketing, 
cooking  and  serving  meals,  laundrying  service,  general 
care  during  last  illness,  out  of  pocket  expenditures,  re¬ 
pairs,  provided,  furnished  and  rendered  to  and  at  the 
special  instance  and  request  of  said  Elma  Nyman  for  and 
during  the  three  year  period  prior  to  her  death  on  Octo¬ 
ber  24th,  1951;  that  plaintiff,  Effie  B.  Browne,  has  not 
been  paid  for  said  services  and  expenditures  or  any  part 
thereof  although  demanded;  that  the  value  and  amount 
claimed  from  defendant  is  the  sum  of  $1000.00  for  the 
aforesaid  services  and  expenditures;  that  the  separate 
and  individual  claim  of  Francis  S.  Browne,  husband  of 
this  plaintiff,  as  stated  in  count  One  of  this  complaint 
arose  and  grew  out  of  the  same  facts  and  circumstances 
set  forth  in  this  count  and  covered  the  same  period  of 
time. 

Wherefore  plaintiff,  Effie  B.  Browne,  claims  the  sum 
of  $1000.00  from  the  defendant  and  demands  judgment  in 
said  sum  besides  interest  and  costs  of  this  action. 

/s/  Francis  S.  Browne 
/s  Effie  B.  Browne 

/s/  James  A.  Davis 
James  A.  Davis, 
and 

/s/  Julian  G.  Gibbs, 

Attorneys  at  Law, 

Washington  Loan  &  Trust  Building, 

Attorneys  for  plaintiffs, 

Washington,  D.  C. 

Phone  District  0443. 
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IN  THE  MUNICIPAL  COURT  FOR  THE  DISTRICT 

OF 

OF  COLUMBIA 
Civil  Division 

Francis  B.  Browne, 
and 

Effie  B.  Browne, 

Plaintiffs, 

v. 

National  Savings  and  Trust  Company,  a  corporation, 
Executor  of  the  Estate  of  Elma  Nyman,  deceased. 

Defendant 

Civil  Action  No.  M- 
Demand  for  Jury  Tried. 

Now  come  the  plaintiffs  herein  and  each  of  them  and 
demand  a  jury  trial  of  the  issues  in  this  action. 

/s/  Francis  S.  Browne 
Effie  B.  Browne 
Plaintiffs 

/s/  James  A.  Davis 
James  A.  Davis 
and 

/s/  Julian  G.  Gibbs  ^ 

Julian  G.  Gibbs, 

Attorneys  for  plaintiffs, 

Washington  Loan  and  Trust  Building, 
Washington  4,  D.  C. 

Telephone  District  0443. 

Pltfs.  Exhibit  No.  38 
Receipt  and  Release 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that  we, 
the  undersigned,  FRANCIS  S.  BROWNE  and  EFFIE 
B.  BROW'NE,  for  and  in  consideration  of  the  sum  of 
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Four  Hundred  Dollars  ($400.00)  to  us  in  hand  paid  by 
the  National  Savings  and  Trust  Company  as  executor  of 
the  will  of  Elma  Nyman,  deceased,  (appointed  as  such  by 
letters  testamentary  issued  by  the  Probate  Branch  of 
the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia  in  the  cause  known  on  the  dockets  of  that  court  as 
Administration  No.  79,160,  which  court,  by  an  order 
passed  in  said  cause  on  the  8th  day  of  April,  1953,  author¬ 
ized  the  settlement  which  is  embodied  in  this  release) 
the  receipt  of  which  sum  is  hereby  acknowledged,  have 
remised,  released  and  forever  discharged  and  by  these 
presents,  for  ourselves  and  our  respective  heirs,  execu¬ 
tors,  administrators  and  assigns,  do  hereby  remise,  re¬ 
lease  and  forever  discharge  said  National  Savings  and 
Trust  Company,  executor  as  aforesaid  and  in  its  indi¬ 
vidual  capacity,  its  directors,  officers,  agents  and  em¬ 
ployees,  the  estate  of  said  Elma  Nyman  and  the  lega¬ 
tees,  distributees  and  beneficiaries  thereof,  and  the  heirs 
at  law’  and  next  of  kin  of  said  Elma  Nyman,  of  and  from 
any  and  all  debts,  claims,  demands,  liabilities,  actions  and 
causes  of  action  which  the  undersigned  now  have  or  at 
any  time  heretofore  have  had  or  may  at  any  time  here¬ 
after  have  against  the  said  Elma  Nyman  or  her  estate 
or  her  said  executor  or  any  successor  to  that  office  for  or 
by  reason  of  any  matter  or  tiling  whatsoever  from  the 
beginning  of  the  w’orld  to  the  date  of  these  presents,  in¬ 
cluding  particularly  claims  for  services  rendered  to,  and 
expenditures  made  on  behalf  of,  said  Elma  Nyman,  which 
said  claims  are  the  subject  of  a  suit  instituted  by  the 
undersigned  in  the  Municipal  Court  for  the  District  of 
Columbia  and  known  on  the  dockets  of  that  Court  as 
“Francis  S.  Browme  and  Effie  B.  Brownie,  Plaintiffs,  vs. 
National  Savings  and  Trust  Company,  a  corporation, 
executor  of  the  estate  of  Elma  Nyman,  deceased,  De¬ 
fendant,  Civil  Action  No  M-255556-52”;  and  we  do  hereby 
designate  and  appoint  James  A.  Davis,  Esquire,  a  mem¬ 
ber  of  the  Bar  of  the  United  States  District  Court  for  the 
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District  of  Columbia,  as  our  attorney  and  do  authorize  ! 
and  empower  him  to  deliver  this  receipt  and  release,  to  j 
receive  and  receipt  for  said  sum  of  $400  and  to  enter  an  j 
order  dismissing  said  Municipal  Court  suit  with  prejudice,  j 
hereby  ratifying  and  approving  whatever  our  said  attor-  j 
ney  may  do  in  the  premises. 

IN  WITNESS  WHEREOF,  we  have  hereunto  set  our  j 
hands  and  affixed  our  seals  this  26th  day  of  March,  1953. 


/s/  Francis  S.  Browne 
/s/  Effie  B.  Browne 


[SEAL]  I 
[SEAL]  ! 


DISTRICT  OF  COLUMBIA,  ss: 

i 

I,  Francis  M.  Wilcox,  a  notary  public  in  and  for  the  j 
District  of  Columbia,  do  hereby  certify  that  Francis  S.  j 
Browne  and  Effie  B.  Browne,  parties  to  the  foregoing  j 
receipt  and  release  dated  the  26th  day  of  March,  1953,  per-  j 
sonally  appeared  before  me  in  said  District,  the  said  i 
Francis  S.  Browne  and  Effie  B.  Browne  being  personally  j 
well  known  to  me  as  the  persons  who  executed  said  re-  I 
ceipt  and  release,  and  acknowledged  the  same  to  be  their 
act  and  deed  and  the  act  and  deed  of  each  of  them. 

Given  under  my  hand  and  seal  this  26th  day  of  March, 
1953.  I 

/s/  Francis  M.  Wilcox 

Notary  Public,  D.  C. 


(SEAL) 


Pltfs.  Exhibit  No.  21 

1501  Farragut  St.  Washington,  D.  C. 

Nov.  18,  ’51 


Mrs.  Emma  Wacker, 
19  Euclid  Ave. 
Haddonfield,  N.  J. 
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My  dear  Cousin: 

Our  cousin,  Elma  Nyman,  died  of  a  cancer  about  three 
weeks  ago,  the  body  was  cremated  and  burial  at  Boons- 
boro,  Md.,  between  her  father  and  mother. 

Mildred  Nyman,  who  is  totally  blind,  is  now  in  a  nurs¬ 
ing  home,  pretty  helpless,  and  mind  slipping.  I  just 
found  this  address,  and  thought  you  w^ould  be  interested 
to  know  what  has  befallen  these  two  women. 

Yours  very  truly, 

Francis  S.  Browne 


Dear  Cousin: 


Pltfs.  Exhibit  No.  22 

Washington  Dec.  17  -  53 


I  was  called,  over  the  phone,  at  midnight,  last  night 
and  advised  that  Mildred  Nyman  had  had  a  cerebral 
hemorrhage  and  now  is  in  a  coma. 

I  went  out  to  the  nursing  home,  where  she  has  been 
for  two  years,  and  she  seems  in  very  low  condition.  I 
will  advise  you  when  she  passes  on. 

I  hope  you  are  well  and  prospering.  We  keep  well 
and  quite  busy. 

Seasons  greetings. 


/s/  Francis  Browne 
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Pltfs.  Exhibit  No.  4 


PATIENT  Nyman 

Doctor 

Phone 

Date 

Time 

T  P  R  V 

S  Medication  Remarks 

11/10 

6 :30  A.M. 

V 

A.M.  Care 
L.D.  Slept  well. 

4:00  P.M. 

8  P.M. 

V 

V  Good  day  FS 

Evening  Care  LD 

11/11 

6:45  A.M. 

4  P.M. 

Up  &  Dress 
E.A. 

Hair  Comb  & 
Good  day  LD 

11:30  P.M. 

M  G  2  1 

ACL  Bath  GCB 

11/12 

7 :30  A.M. 

2  P.M. 

Up  Said  Chest  Hurt  ! 
A  M  Care  E.A.  j 
Penicillin  tab  1 

for  cough  L.D.  j 

11/13 

4  A.M. 

4  P.M. 

Up  all  Night  E.A.  j 
Goodday  ! 

11/14 

8  A.M. 

V 

Complaining  of  pain  | 
in  Chest  all  night  ! 

F.S.  j 

10 :00  P.M. 

V 

V  Good  night  F.S. 

11/15 

7  A.M. 

Won’t  get  up  Says 
her  Chest  Hurt  E.A.  j 

4 :00  P.M. 

V 

V  Good  day  F.S.  j 

4:00  P.M. 

V 

V  Good  day  F.S.  j 

11/17 

7  A.M. 

Refused  to  get  up 
in  the  morning  E.A. 

11/18 

8  A.M. 

V 

A.M.  Care  L.D.  j 

4 :00  P.M. 

V 

V  Goodday  F.S.j 

10/19 

8  A.M. 

V 

A.M.  Care  L.D.j 

4:00  P.M. 

V 

V  Goodday  F.S.1 

9  P.M. 

V 

Evening  Care 

Pltfs.  Exhibit  No.  40 

COPY  1 

GLEN  PINCOCK,  M.  D. 

CAROLYN  S.  PINCOCK,  M.  D. 

4000  Sixteenth  Street,  N.W., 
Washington  11,  D.  C. 

Randolph  4000 

December  21,  1951 


i 


To  Whom  It  May  Concern: 


RE:  Mildred  Nyman 

The  following  is  a  short  summary  of  Mildred  Nyman, 
age  68  years. 

She  has  been  totally  blind  for  the  past  eleven  years, 
since  an  operation  removing  the  left  eyeball  and  sec¬ 
ondary  involvement  of  right  eye.  She  is  extremely  obese 
having  gained  fifty  pounds  in  the  last  fifteen  or  twenty 
years.  Her  weight  is  estimated  at  approximately  210 
pounds  and  height  about  five  feet. 

Blood  Pressure  is  152/90.  Many  carious  teeth  with 
poor  oral  hygiene.  Heart  sounds  are  weak,  but  regular. 
There  is  probably  some  fatty  degeneration  of  the  heart 
with  mild  arteriosclerosis.  Lung  fields  are  clear. 

The  abdomen  is  difficult  to  examine,  due  to  the  heavy 
layer  of  adipose  tissue,  however,  there  are  no  palpable 
masses  nor  enlargement  of  liver  or  spleen.  There  is  no 
local  tenderness  in  examination  of  the  abdomen. 

Pelvic  examinations  are  always  unsatisfactory  in  the 
home  and  was  not  attempted. 

She  complains  of  soreness  and  stiffness  of  the  legs, 
especially  the  right  knee.  I  believe  this  is  due  to  hyper¬ 
trophic  Arthritis. 

She  has  been  incontinent  for  the  past  four  years  at  in¬ 
tervals,  but  at  the  present  time  is  completely  incontinent 
at  night. 

I  believe  she  is  in  need  of  good  nursing  home  care  be¬ 
cause  of  her  blindness,  difficulty  in  walk  due  to  obesity 
and  incontinence. 

Sincerely, 

/s/  Glen  Pincock,  M.D. 

Glen  Pincock,  M.D. 


GP:am 
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Pltfs.  Exhibit  No.  35 

Filed  May  14  1940  Theodore  Cogswell,  Register  of 
Wills  Clerk  of  Probate  Court 

•  •  •  * 

i 

i 

Receipt  of  Eleanor  J.  Nyman 

\ 

I,  the  undersigned,  ELEANOR  J.  NYMAN,  who  be-  1 
came  twenty-one  years  of  age  on  May  10,  1940,  hereby  ' 
acknowledge  to  have  received  from  Elma  Nyman,  Execu-  j 
trix  of  the  Estate  of  Harriet  J.  Nyman,  deceased,  Ad-  i 
ministration  No.  55,979,  the  sum  of  Sixtv-two  Hundred  j 
and  Fifty  Dollars  ($6,250.00),  in  full  of  the  amount  due  j 
me  pursuant  to  the  Agreement  of  Compromise,  dated  | 
February  26,  1940,  between  Elma  Nynam,  Mildred  Ny-  j 
man  and  Jacob  N.  Halper,  Guardian  ad  litem  for  Eleanor 
J.  Nyman,  at  that  time  a  minor,  and  X  do  hereby  fully 
release,  exonerate  and  discharge  the  said  Elma  Nyman, 
Executrix  as  aforesaid,  from  every  action,  claim,  or  de- 1 
mand  which  might  or  could  be  brought  or  prosecuted 
against  her,  for  or  on  account  thereof,  and  I  likewise! 
relieve  the  surety  or  sureties  on  the  bond  filed  in  said: 
Estate  from  all  liabilitv  in  connection  therewith.  ! 

»  j 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  signed! 
my  name  and  affixed  my  seal  this  14th  day  of  May,  A.  D.,i 
1940. 

/s/  Eleanor  Jane  Nyman  (SEAL)j 

i 

Witness : 

/s/  Jacob  N.  Halper 

/s/  (Mrs.)  Eleanor  L.  Nyman  j 

Defts.  Exhibit  No\  2  j 

May  18,  1952.  j 

Received  of  National  Savings  and  Trust  Company,  Con¬ 
servator  of  the  Person  and  Estate  of  Mildred  Nyman^ 
the  following  jewelry: 


i 

i 
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Elgin  watch 

Sapphire  ring  in  gold  mounting 
Wedding  ring 

Aquamarine  ring  in  gold  mounting 
Imitation  diamond  in  gold  mounting 
Imitation  circular  pin 
Imitation  clip 
2  earrings 
Gold  pin 

imitation  pearl  necklace 
Round  pin  with  flowers 

Mildred  Nyman 
Her  X  Mark 

Witness  as  to  mark 

/s/  Lester  A.  Lawrence 
/s/  Martha  J.  Latta 

Wants 
Signet  ring 

Gold  ring  large  green  stone  &  2  diamonds 
Solitaire  diamond  ring  in  platinum 

Defts.  Exhibit  No.  3 

Sept.  20,  1952. 

Received  of  National  Savings  and  Trust  Company,  Con¬ 
servator  of  the  Person  and  Estate  of  Mildred  Nyman,  the 
following  jewelry: 

Gold  plated  solitaire  diamond  ring 
Signet  ring 

Jade  and  two  diamond  gold  ring 

Mildred  Nyman 
Her  X  Mark 


Witnesses  as  to  mark: 

/s/  0.  Margie  Gallagher 
/s/  Lester  A.  Lawrence 
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Defts.  Exhibit  No.  4 

GLEN  PINCOCK,  M.  D. 

CAROLYN  S.  PINCOCK,  M.  D. 

4000  Sixteenth  Street,  N.  W. 

Washington  11,  D.  C. 

RAndolph  4000 

November  7,  1951 

To  Whom  It  May  Concern:  ! 

RE :  Mildred  Nyman 

i 

The  following  is  a  short  summary  of  Mildred  Nyman,  j 
age  68  years. 

She  has  been  totally  blind  for  the  past  eleven  years,  i 
since  an  operation  removing  the  left  eyeball  and  sec-  I 
ondary  involvement  of  right  eye.  She  is  extremely  obese 
having  gained  fifty  pounds  in  the  last  fifteen  or  twenty  I 
years.  Her  weight  is  estimated  at  approximately  210  j 
pounds  and  height  about  5  feet. 

j 

I 

Blood  Pressure  is  152/90.  Many  carious  teeth  with  I 
poor  oral  hygiene.  Heart  sounds  are  weak,  but  regular,  j 
There  is  probably  some  fatty  degeneration  of  the  heart  i 
with  mild  arteriosclerosis.  Lung  fields  are  clear. 

i 

The  abdomen  is  difficult  to  examine,  due  to  the  heavy 
layer  of  adipose  tissue,  however,  there  are  no  palpable 
masses  nor  enlargement  of  liver  or  spleen.  There  is  no 
local  tenderness  in  examination  of  the  abdomen. 

Pelvic  examinations  are  always  unsatisfactory  in  the 
home  and  was  not  attempted. 

She  complains  of  soreness  and  stiffness  of  the  legs,  j 
especially  the  right  knee.  I  believe  this  is  due  to  hyper¬ 
trophic  Arthritis. 

She  has  been  incontinent  for  the  past  four  years  at  in- 1 
tervals,  but  at  the  present  time  is  completely  incontinent! 
at  night. 
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Mentally  she  is  fairly  alert,  but  as  is  the  situation  with 
many  elderly  people  is  stubborn  and  hard  headed,  making 
her  difficult  to  please.  I  believe  her  mentality  is  sufficient 
to  form  her  own  decisions,  but  sometimes  due  to  her  stub- 
borness  and  resistence  to  change  to  new  plans,  her  de¬ 
cisions  may  not  always  be  the  best. 

Because  of  the  nature  of  the  case,  I  feel  that  she  is  a 
very  difficult  case  to  handle  at  a  nursing  home  because 
of  her  size  and  inability  to  co-ordinate  movements  as  well 
as  her  incontinence. 


GP  :am 


Respectfully, 

/s/  Glen  Pincock,  M.  D. 

Glen  Pincock,  M.  D. 


Defts.  Exhibit  No.  5 

April  22,  1952. 

Problems  for  discussion  with  Trust  Investment  Com¬ 
mittee  : 

Recommend  to  Committee  that  General  Counsel  be  au¬ 
thorized  to  prepare  petition  to  obtain  Court  approval: 

(a)  To  pay  bill  of  Dr.  Overholser  in  the  amount  of 
$50.00 

(b)  To  pay  bill  rendered  by  Brault  and  Graham  in  the 
amount  of  $265.40  for  services  rendered 

(c)  To  authorize  sale  of  household  furniture  at  1322 
Farragut  Street,  N.  W.,  at  public  auction. 

(d)  To  obtain  additional  estimates  on  necessary  point¬ 
ing  up  and  painting  exterior  of  house,  repair 
porches  and  chimney. 
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(e)  To  rent  the  real  estate  and  to  obtain  estimates  for 
redecoration  of  the  interior. 

(f)  To  execute  and  file  D.  C.  inheritance  tax  return 
covering  jointly  owned  property  with  Elma  Nyman, 
deceased  sister. 

(g)  Disposition  re  claim  filed  by  Francis  S.  Browne 
against  deceased  sister’s  estate. 

(h)  Such  action  taken  in  connection  with  sister’s  estate 
as  may  be  deemed  necessary. 

I  believe  that  we  should  submit  copies  of  the  petition 
to  all  of  the  known  relatives  before  the  same  is  presented 
to  Court  for  action.  It  mav  be  that  Counsel  will  take 
care  of  this  matter  automatically. 

Defts.  Exhibit  No.  6 

Value  of  assets — Charles  E.  Nyman 

died  7/20/18  37000— 

Withdrawals  HEN  5000 — 

Compromise  6250 — 

E  &  M  N  9000—  20000— 

17000- 

Conservator  assets  45700 — 

Gain  on  sale  6600 —  52300 — 

17000- 

Increase  in  assets  during  our  admin¬ 
istration  as  agent  for  family — and 
as  conservator 


35300— 
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let  me  know  and  I  will  arrange  to  have  him  present  at 
the  same  time. 

/s/  LAL 

Feb.  21 — 11  A.M. — Chg  will  be  $50.00.  Will  furnish 
affidavit  covering  his  observations. 

Make  arrangements  for  Dr.  Pincock  and  Mr.  Brault 
to  keep  this  appointment —  The  Company  will  not  be 
represented — 

2/13/52 


Defts.  Exhibit  No.  9 
December  27,  1951 

Mr.  David  A.  Hart,  Na.  1955,  and  Mr.  A.  E.  Land- 
voight,  Di.  76S6,  came  in  to  see  the  undersigned  respect¬ 
ing  letter  dated  December  11,  1951,  sent  to  Mrs.  Eleanor 
N.  Jenkins,  in  connection  with  the  Estate  of  Elma  Nyman. 
Mr.  Landvoight  is  the  brother  to  Eleanor’s  mother. 
There  was  considerable  discussion  respecting  the  rela¬ 
tionship  between  Eleanor  and  her  mother  vs.  Miss  Elma 
Nyman  and  Miss  Mildred  Nyman  and  their  mother.  The 
discussion  covered  quite  a  few  years  back  prior  to  the 
mother’s  death.  It  was  intimated  by  Mr.  Landvoight 
that  his  sister,  Eleanor’s  mother,  might  have  been  the 
primary  cause  for  Eleanor  not  being  able  to  visit  the 
Nymans;  also  that  Eleanor  might  have  been  refused  ad¬ 
mittance  to  the  Nyman  home;  also  Eleanor  was  pictured 
as  a  sweet  and  sympathic  person  who  really  wanted  to 
visit  Miss  Mildred  Nyman. 

In  accordance  with  the  promise  I  had  made  Mr.  Land¬ 
voight  and  Mr.  Hart,  I  again  discussed  with  Miss  Mildred 
Nyman  about  Eleanor  at  some  length  to  try  to  persuade 
her  to  change  her  mind  respecting  her  attitude  and  be 
willing  to  have  Eleanor  visit  her.  Miss  Mildred  stated 
that  relations  had  been  severed  for  many  years;  that  it 
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► 


► 


► 
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didn’t  make  any  difference  to  her  whether  Eleanor  wTas  a  i 
swreet  and  sympathic  child  and  that  she  was  no  longer  j 
living  with  her  mother  or  under  her  influence;  that  she  I 
was  just  not  interested  in  renewing  relations  and  did  not 
care  to  have  Eleanor  visit  her.  I  asked  Miss  Nyman  if  j 
the  fact  that  Eleanor  would  be  willing  to  sign  the  waiver  j 
for  the  probate  of  the  Will  of  Elma  Nyman,  thereby  co-  j 

i 

operating  to  carry  out  said  Will,  wTould  make  some  dif-  ! 
ference;  also  w’hether  it  would  not  be  fair  to  Eleanor  to  j 
let  her  at  least  have  one  visit,  keeping  an  open  mind,  just  j 
to  see  whether  Miss  Nyman  would  change  her  attitude  j 
and  be  willing  that  Eleanor  visit  her  from  time  to  time,  j 
Miss  Nyman,  however,  answered  in  the  negative,  stating! 
that  Eleanor  had  made  no  attempt  so  far  as  she  knew  to; 
visit  before  her  sister’s  death  or  to  visit  or  comfort  Miss; 
Mildred  since  the  funeral.  ! 

i 

i 

I  then  told  Miss  Mildred  that  I  could  not  prevent; 
Eleanor  from  visiting  her  and  that  I  could  not  refuse  to! 
give  Eleanor  her  address.  j 

/s/  LAL  i 

Defts.  Exhibit  No.  12 

October  26,  1951  ! 

Matters  to  be  taken  up  with  Mildred  Nyman. 

1.  Advise  her  that  it  is  against  the  doctor’s  orders  for 
her  to  take  a  trip  to  Boonsboro  for  a  burial  ceremony,  j 

2.  Get  her  to  decide  "whether  burial  services  can  be 
conducted  in  Washington. 

3.  Instruct  the  undertaker  to  insert  death  notices  ancl 
service  if  necessary. 

4.  Get  cemetery  to  give  us  a  report  on  status  of  the 
cemetery  lots,  namely,  how  many  grave  sites  are  empty 
and  where  ashes  could  be  buried. 


i 
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5.  Ascertain  type  of  headstone  or  footstone  appro¬ 
priate  to  be  installed  and  get  an  estimate  from  some  firm 
near  the  cemetery. 

6.  Get  Miss  Mildred  to  decide  what  disposition 
should  be  made  of: 

clothing  at  Farragut  house. 

the  house  itself ;  if  it  is  to  be  rented  should  the  furni¬ 
ture  be  sold  at  public  auction. 

get  permission  to  have  the  necessary  painting  and 
repairing  taken  care  of. 

7.  Request  Dr.  Glen  Pincock,  4000  16th  Street,  N.  W., 
Ra.  4000,  to  give  us  a  certification  in  the  form  of  a  letter 
that  Mildred  Nyman  is  mentally  capable  of  making  de¬ 
cisions  on  business  matters. 

Defts.  Exhibit  No.  13 

November  7,  1951. 

Re:  Mildred  Nyman  Agency 

Dr.  Pincock  and  the  undersigned  met  at  the  nursing 
home  and  we  both  talked  to  Miss  Mildred  Nyman  regard¬ 
ing  the  following  items: 

1.  We  both  explained  to  her  that  because  of  the  dif¬ 
ficulty  in  hiring  the  proper  help  and  that  the  expense 
would  be  practically  double,  it  was  definitely  not  feasible 
for  her  to  consider  returning  to  her  home.  (Miss  Nyman, 
however,  still  insists  that  she  wants  to  go  home.) 

2.  We  next  discussed  the  various  nursing  homes  that 
had  been  considered  and  it  was  the  opinion  of  the  doctor 
that  the  present  nursing  home  was  not  more  expense 
than  any  other  home  which  would  ultimately  charge  for 
her  particular  case  even  though  such  homes  may  origi¬ 
nally  quote  a  lower  figure.  He  seemed  to  think  that  they 
would  later  add  extra  charges  and  run  the  weekly  charge 
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almost  as  large  as  she  is  now  paying.  The  doctor  alsp 
pointed  out  the  convenience  of  the  present  home  as  com¬ 
pared  to  either  Olney  or  Boonsboro,  pointing  out  that 
both  the  doctor  and  the  bank  could  better  serve  Miss 
Nyman  if  she  were  close  to  Washington.  We  also  dis¬ 
cussed  with  her  the  present  aecessability  to  her  remaining 
friends.  ! 

i 

3.  We  suggested  that  she  should  have  the  exterior 
painting  and  repairs  to  the  Farragut  Street  house  at¬ 
tended  to,  and  she  should  also  make  up  her  mind  as  to 
whether  she  wants  the  household  furniture  and  effects 
disposed  of  and  either  rent  or  sell  the  house. 

I 

! 

4.  We  advised  Miss  Nyman  that  we  would  go  forward 
with  the  administration  of  her  sister’s  estate  and  ob¬ 
tained  her  approval  to  pay  the  following  bills: 

Martha  J.  Latta,  for  special  nursing  of 


Elma  Nyman  $25.00  j 

Dr.  Glen  Pincock,  services 
rended  Elma  Nyman  20.00  j 

Geo.  C.  Shaffer,  wreath  ordered 
by  Mildred  Nyman  15.30 

Chesapeake  and  Potomac  Telephone  Co. 

Final  bill  1.53  j 


5.  I  advised  Miss  Nyman  that  it  would  not  be  feasible 
or  safe  for  her  to  have  a  bank  account.  Some  person 
might  persuade  her  to  pay  an  item  by  check  and  She 
would  not  be  in  a  position  to  know  whether  she  was  sign¬ 
ing  a  check  for  $10  or  $100  because  of  her  blind  condition. 
She  thereupon  consented  to  the  closing  of  the  checking 
account  and  the  transfer  of  the  cash  to  her  agency  account. 
The  bank  is  to  pay  all  of  her  bills  from  her  agency  account 
and  transfer  $500  to  a  special  account  to  cover  expenses 
incident  to  the  administration  of  her  sister’s  estate. 

/s/  LAL 


i 

i 
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Filed  Feb  27  1952  Theodore  Cogswell,  Register  of 
Wills,  D.  C.  Clerk  of  Probate  Court. 

Defts.  Exhibit  No.  14 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Probate  Court 
In  the  Matter  of  the  Estate  of 

ELMA  NYMAN,  Deceased. 

Administration  No.  79,160 

Waiver. 

I,  MILDRED  NYMAN,  sister  of  Elma  Nyman,  de¬ 
ceased,  having  read  and  being  fully  acquainted  with  the 
contents  of  the  last  Will  and  Testament  of  said  decedent, 
dated  December  12,  1939,  and  Codicil  thereto  dated  March 
1,  1940,  and  having  read  and  being  fully  acquainted  with 
the  contents  of  the  petition  for  probate  filed  or  to  be  filed 
herein  by  the  National  Savings  and  Trust  Company,  do 
hereby  waive  citation  and  notice  by  publication  of  said 
petition  insofar  as  I  am  concerned,  and  expressly  waiving 
any  and  all  right  which  I  may  have  to  file  a  caveat  con¬ 
testing  the  probate  of  said  last  Will  and  Testament  and 
Codicil  thereto,  do  hereby  irrevocably  consent  that  the 
Court  (1)  admit  said  Last  Will  and  Testament  dated 
December  12,  1939,  and  Codicil  thereto  dated  March  1, 
1940,  to  probate  and  record  as  a  Will  and  Testament  and 
Codicil  of  real  and  personal  property,  and  (2)  issue  let¬ 
ters  testamentary  to  the  National  Savings  and  Trust  Com¬ 
pany,  the  Executor  nominated  therein,  without  further 
notice  to  me. 

Mildred  Nyman 
Her  X  Mark 

Dated  Dec.  8,  1951 
Witnesses  as  to  mark: 

/s/  Martha  J.  Latta 
/s/  Lester  A.  Lawrence 
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1130  Filed  Feb  1  1955 

Ninth  Minute  Entry: 

Recorded  Proceedings  Book  236  Page  12 
Friday,  February  11,  1955 
Civil  Division  No.  Two 
Judge  James  W.  Morris,  Presiding. 

In  Re:  Estate  of  Mildred  Nyman,  Deceased. 

W.  Carroll  Brooke,  Emma  Smallzel  Wacker 
and  Eleanor  N.  Jenkins,  (Caveators),  Plaintiffs, 

vs. 

Francis  S.  Browne,  (Caveatee),  Defendant. 
Administration  No.  84,593 

Now  come  here  again  the  parties  aforesaid  in  manner 
aforesaid,  with  the  same  jury  that  was  respited  yester¬ 
day  ;  whereupon  the  trial  was  resumed  and  the  jury,  after 

the  case  is  given  them  in  charge,  upon  their  oath  say : ! 

i 

In  answer  to  the  First  Issue : 

i 

Was  the  paper  writing  filed  in  this  Court  and  bearing : 
date  the  13th  day  of  November,  1952,  the  last  will  and 
testament  of  Mildred  Nyman,  deceased? 

They  answer  “No.” 

In  answer  to  the  Second  Issue : 

Was  the  said  paper  writing  dated  the  13th  day  of  No¬ 
vember,  1952,  purporting  to  be  the  last  will  and  testament 
of  Mildred  Nyman,  deceased,  executed  and  attested  in 
due  form,  as  required  by  law? 

They  answer  “No.” 

i 

In  answer  to  the  Third  Issue: 

Was  the  said  Mildred  Nyman  at  the  time  of  the  mak-| 
ing  and  subscribing  of  the  acknowledging  by  her  .of  the; 


i 


said  paper  writing  of  sound  and  disposing  mind  and  ca¬ 
pable  of  executing  a  valid  deed  or  contract? 

They  answer  “No.” 

In  answer  to  the  Fourth  Issue: 

Was  the  said  paper  writing  dated  the  13th  day  of  No¬ 
vember,  1952,  obtained,  or  the  execution  thereof  procured 
from  the  said  Mildred  Nyman,  deceased,  by  fraud  or  de¬ 
ceit  practiced  upon  the  said  Mildred  Nyman  by  some  per¬ 
son  or  persons? 

They  answer  “Yes.” 

1131  In  answer  to  the  Fifth  Issue: 

Was  the  said  paper  writing  dated  the  13th  day  of 
November,  1952,  obtained,  or  the  execution  thereof  pro¬ 
cured  from  the  said  Mildred  Nyman,  deceased,  by  the 
undue  influence  or  duress,  or  coercion  of  Francis  S. 
Browne,  or  any  other  person  or  persons? 

They  answer  “Yes.” 

1132  Filed  Feb  21  1955 

•  •  •  • 

Motion  to  Set  Aside  Verdict  and  Judgment  cmd  for 
Judgment,  or  in  the  Alternative,  Motion  for  New  Tried 

Now  comes  the  defendant  (caveatee)  in  the  above-en¬ 
titled  cause  and  moves  this  Court  to  set  aside  the  verdict 
of  the  jury  entered  herein  and  the  judgment  entered  upon 
such  verdict,  and  to  have  judgment  entered  in  favor  of 
the  defendant  in  accordance  with  his  motion  for  directed 
verdict  heretofore  made.  The  said  defendant  further 
moves  that  in  the  alternative  of  the  foregoing  motion  that 
a  new  trial  may  be  granted. 

In  support  of  the  foregoing  motions,  the  defendant 
represents  unto  the  Court  as  follows : 


i 


* 


* 


► 


► 


► 


* 


4 

4 


89  A 

1.  Defendant  says  that  a  motion  for  directed  verdict 
in  favor  of  the  defendant  was  duly  made  by  him  at  the  ! 
trial  of  this  cause  at  the  close  of  the  plaintiff’s  case. 

2.  That  a  similar  motion  was  duly  made  at  the  close  j 
of  all  of  the  evidence  at  the  trial  of  the  above-entitled 

i 

cause.  j 

3.  That  the  verdict  of  the  jury  is  contrary  to  the  evi¬ 
dence.  | 

•  i 

i 

4.  That  the  verdict  of  the  jury  is  contrary  to  the  j 

weight  of  the  evidence.  j 

i 

5.  That  the  verdict  of  the  jury  is  contrary  to  law. 

6.  And  for  such  other  and  further  reasons  as  will  be 
given  at  the  time  of  the  hearing  of  this  motion. 

I 

/s/  Charles  H.  Quimby  j 

Charles  H.  Quimby  ! 

Attorney  for  Defendant 
( Caveatee) 

650  Warner  Building 
Washington  4,  D.  C. 

REpublic  7-4072 

i 

i 

1133  Points  and  Authorities 

i 

United  States  Rules  of  Civil  Procedure — Rule  50(b). 

i 

United  States  Rules  of  Civil  Procedure — Rule  59. 
Brandenburg  &  Brandenburg 

o  O 

Attorneys  for  Plaintiffs  (Caveators) 

719  -  15th  Street,  N.  W. 

Washington,  D.  C. 

Please  take  notice  that  the  above-entitled  motions  will 
be  called  to  the  attention  of  Judge  Morris  at  such  time  as 
he  may  direct. 
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/s/  Charles  H.  Quimby 
Charles  H.  Quinby 
Attorney  for  Defendant 
(Caveatee) 

Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing  was  mailed, 
postage  prepaid,  this  21st  day  of  February,  1955,  to  Bran¬ 
denburg  &  Brandenburg,  Attorneys  for  Plaintiffs  (Cavea¬ 
tors),  719  -  15th  Street,  N.  W.,  Washington,  D.  C. 

/s/  Charles  H.  Quimby 
Charles  H.  Quimby 
Attorney  for  Defendant 
(Caveatee) 

1134  Filed  Feb  28  1955  Theodore  Cogswell 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

t  •  •  • 

Opposition  to  Motion  to  Set  Aside  Verdict  and  Judgment 
and  for  Judgment,  or  m  tine  Alternative, 

Motion  for  New  Trial 

1.  No  specific  basis  is  assigned  for  any  of  the  grounds 
relied  upon  by  the  caveatee,  and  general  assignments  are 
insufficient. 

2.  There  was  ample  evidence  to  support  the  verdict 
upon  all  of  the  issues. 

3.  It  was  for  the  jury  to  determine  the  facts,  and  their 
verdict  clearly  demonstrates  that  they  rejected  as  incred¬ 
ible  the  evidence  relied  upon  by  the  caveatee.  They  were 
justified.  Any  other  verdict  would  have  been  unwar¬ 
ranted. 

4.  The  issues  were  properly  submitted  upon  full,  com¬ 
plete  and  appropriate  instructions.  Accordingly,  we  sub- 
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mit  that  the  verdict  should  not  be  disturbed  and  that  the 
motions  should  be  denied. 

BRANDENBURG  &  BRANDENBURG 

By  /s/  Louis  M.  Denit 

Attorneys  for  Plaintiffs 
(Caveators) 

719  Fifteenth  Street,  N.  W.,  j 
Washington,  D.  C. 

1135  I  certify  that  a  copy  of  the  forgeoing  and  an-  j 
nexed  Opposition  to  Motion  was  mailed,  postage  | 

prepaid,  this  25th  day  of  February,  1955,  addressed  to  j 
Charles  H.  Quimby,  Esq.,  650  Warner  Building,  Wash-  | 
ington,  D.  C.,  Attorney  for  Defendant  (Caveatee). 

i 

/s/  Louis  M.  Denit 

i 

1136  Filed  Mar  21  1955  j 

i 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  # 

i 

Order  Denying  Motion  to  Set  Aside  Verdict  and  Judg-  j 
ment  and  for  Judgment ,  or  in  the  Alternative, 

Motion  for  Neiv  Trial 

This  action  came  on  to  be  heard  upon  motion  of  the 
defendant,  Francis  S.  Browne,  to  set  aside  the  verdict  and 
judgment  and  for  judgment,  or,  in  the  alternative,  for  a  j 
new  trial,  and  thereupon,  upon  consideration  thereof  and  j 
the  argument  of  counsel  thereon,  it  is  by  the  Court  this  j 
21st  day  of  March,  1955,  j 

i 

ORDERED,  That  said  motions  be  and  the  same  are! 
hereby  denied 

/s/  Jas.  W.  Morris 
Judge 
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Copy  of  the  foregoing  order  served  at  the  office  of 
Charles  Quirnby,  Esq.,  counsel  for  the  defendants. 

/s/  Martin  R.  Fain 

Counsel  for  the  Plaintiffs 

1137  Filed  Mar  21  1955 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  • 

Order  Denying  Probate 

The  issues  framed  herein  upon  the  caveat  and  the  an¬ 
swer  thereto  having  been  tried  in  open  court  and  all  issues 
having  been  duly  submitted  to  the  jury  for  determination, 
and  the  said  jury  answered  the  first  issue  to  wit: 

“Was  the  paper  writing  filed  in  this  Court  and  bearing 
date  the  13th  day  of  November,  1952,  the  last  will  and 
testament  of  Mildred  Nyman,  deceased?”  in  the  negative; 
and  the  jury  answered  the  second  issue  to  wit: 

“Was  the  said  paper  writing  dated  the  13th  day  of 
November,  1952,  purporting  to  be  the  last  will  and  testa¬ 
ment  of  Mildred  Nyman,  deceased,  executed  and  attested 
in  due  form,  as  required  by  law?”  in  the  negative;  and 
the  jury  answered  the  third  issue,  to  wit: 

“Was  the  said  Mildred  Nyman  at  the  time  of  the  mak¬ 
ing  and  subscribing  of  the  acknowledging  by  her  of  the 
said  paper  writing  of  sound  and  disposing  mind  and 
capable  of  executing  a  valid  deed  or  contract?”  in  the 
negative;  and  the  jury  answered  the  fourth  issue,  to  wit: 

“Was  the  said  paper  wrriting  dated  the  13th  day  of  No¬ 
vember,  1952,  obtained,  or  the  execution  thereof  procured 
from  the  said  Mildred  Nyman,  deceased,  by  fraud  or  de¬ 
ceit  practiced  upon  the  said  Mildred  Nyman  by  some  per- 


93  A 

j 

son  or  persons?”  in  the  affirmative;  and  the  jury  an-  i 
swered  the  fifth  issue,  to  wit: 

•  i 

1138  “Was  the  said  paper  writing  dated  the  13th  day  j 
of  November,  1952,  obtained,  or  the  execution  there-  I 

of  procured  from  the  said  Mildred  Nyman,  deceased,  by  j 
the  undue  influence  or  duress,  or  coercion  of  Francis  S.  j 
Browne,  or  any  other  person  or  persons?”  in  the  affirma-  i 
tive;  and  accordingly,  it  is  by  the  Court  this  21st  day  of  ; 
March,  1955,  j 

ADJUDGED,  ORDERED  AND  DECREED,  That  the  j 
prayers  of  the  petition  of  Francis  S.  Browne  for  probate 
and  record  of  the  paper  writing  filed  in  this  proceeding  : 
purporting  to  be  the  last  will  and  testament  of  Mildred: 
Nyman,  deceased,  be  and  are  hereby  denied;  that  the 
paper  writing  dated  November  13,  1952,  purporting  to  be' 
the  last  will  and  testament  of  Mildred  Nyman,  deceased, 
be  and  the  same  is  hereby  denied  probate. 

/s/  Jas.  W.  Morris 
Judge 

i 

i 

Copy  of  the  foregoing  Order  served  at  the  office  otf 
Charles  Quimby,  Esq.,  counsel  for  the  defendants. 

/s/  Martin  R.  Fain 

Counsel  for  the  Plaintiffs 

j 

1139  Filed  Apr  19  1955  j 

i 

i 

Theodore  Cogswell,  Register  of  Wills,  D.  C. 

Clerk  of  Probate  Court 

•  •  •  •  | 

Notice  of  Appeal 

I 

Notice  is  hereby  given  this  19th  day  of  April,  1955,  that 
Francis  S.  Browne,  in  his  own  right  as  legatee  and  as 
executor  of  the  paper  writing  dated  November  13,  1952, 


! 
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purporting  to  be  the  last  will  and  testament  of  Mildred 
Nyman,  deceased,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  from  the 
judgment  of  this  Court  entered  on  the  21st  day  of  March, 
1955  denying  the  prayers  of  the  petition  of  the  said 
Francis  S.  Browne  for  probate  and  record  of  the  paper 
writing  filed  in  the  United  States  District  Court  for  the 
District  of  Columbia  purporting  to  be  the  last  will  and 
testament  of  Mildred  Nyman,  deceased,  dated  November 
13,  1952,  and  denying  probate  to  said  paper  writing  dated 
November  13,  1952,  purporting  to  be  the  last  will  and 
testament  of  Mildred  Nyman,  deceased. 

/s/  Charles  H.  Quimbv 
Attorney  for  Francis  S.  Browne, 

in  his  own  right  as  legatee  and  as  executor 
of  the  paper  writing  dated  November  13,  1952, 
purporting  to  be  the  last  will  and  testament 
of  Mildred  Nyman,  deceased. 

1140  Filed  May  26  1955  Theodore  Cogswell 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court 

•  •  •  • 


Order 

Upon  consideration  of  the  Motion  of  Francis  S.  Browne, 
in  his  own  right  as  legatee  and  as  executor  of  the  paper 
writing  dated  November  13,  1952,  purporting  to  be  the 
last  will  and  testament  of  Mildred  Nyman,  deceased,  for 
extension  of  time  to  file  record  on  appeal  and  docket 
appeal,  it  is,  by  the  Court,  this  —  day  of  May,  1955, 

ORDERED,  That  the  time  for  filing  of  the  record  on 
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appeal  and  docketing  appeal  be  and  the  same  is  hereby- 
extended  to  July  12,  1955. 

/s/  Burnita  Shelton  Matthews 
JUDGE 

/s/  Louis  M.  Denit 

LOUIS  M.  DENIT 
Attorney  for  Caveators 

j 

30-A  Martha  Jennings  Latta 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveatee 
and,  having  been  duly  sworn,  v-as  examined  and  testified 

as  follows :  j 

•  •  •  • 

i 

Direct  Examination  j 

i 

BY  MB.  QUIMBY:  j 

31  Q  What  is  your  full  name,  please?  A  Martha  ! 

Jennings  Latta.  | 

j 

•  •  •  •  j 

Q  Miss  Latta,  during  her  lifetime  did  you  know  a  | 
lady  by  the  name  of  Mildred  Nyman?  A  Oh,  yes. 

Q  When  did  you  first  meet  Miss  Nyman?  A  I  met  ! 
Miss  Nyman  when  I  -went  on  private  duty  for  her  and  her  j 
sister  in  the  early  summer  of  1951.  j 

Q  And  did  there  come  a  time  when  she  died?  A  I  i 
nursed  them  in  their  home  and  then  I  opened  a  nursing  j 
home  and  they  went  with  me,  and  they  -were  both  -with  me  j 
until  they  passed  away.  ; 

Q  Now,  -when  did  Miss  Mildred  Nyman  die?  A  Miss  j 
Mildred  Nyman  died  December  the  18th,  1953.  j 

Q  And  where  was  that?  A  That  was  at  Forest  Glen  j 
Villa,  Silver  Spring.  j 

Q  And  was  that  the  nursing  home  then  being  ! 

32  operated  by  you?  A  Yes,  by  me  and  Mrs.  Galla¬ 
gher.  I  was  the  Director  of  the  institution. 
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Q  How  long  had  Miss  Nyman  been  with  yon?  A  Miss 
Nyman  had  been  with  me  since  August  1st,  1951,  and  I 
had  nursed  her  previous  to  that. 

Q  And  was  that  continuously?  A  Continuously. 

Q  And  where  did  she  die?  A  She  died  at  our  insti¬ 
tution. 

Q  I  hand  you  a  paper  which  has  been  marked  Defend¬ 
ant’s  Exhibit  No.  1  for  identification  and  ask  if  you  can 
tell  me  what  that  paper  is?  A  What  is  the  date  on  this 
paper? 

This  is  a  will  that  was  executed  in  Miss  Nyman’s  bed¬ 
room  at  our  institution. 

Q  By  whom  was  it  executed?  A  By  a  lawyer. 

Q  No.  no.  I  say  who.  Who  executed  that  will?  Whose 
will  is  it?  A  It  is  the  will  of  Mildred  Nyman. 

Q  Do  you  see  some  signatures  at  the  bottom  of  that 
paper?  A  Yes. 

Q  Is  your  signature  among  those?  A  Yes. 

33  Q  Will  you  tell  His  Honor  and  these  ladies  and 
gentlemen  of  the  jury  the  circumstances  under 
which  that  paper  was  signed?  A  Miss  Nyman  was 
blind,  and  had  been  for  11  years  previous  to  my  taking 
their  case  over.  That  was  before  we  opened  the  nursing 
home.  And  her  sister,  Miss  Elma  Nyman,  well,  we  will 
say  she  sacrificed  her  life  for  her  sister.  She  had — 

Q  I  am  afraid  you  didn’t  understand  my  question. 
A  Oh,  I  beg  your  pardon. 

Q  I  want  you  to  tell  us  just  what  happened  on  the 
day  that  piece  of  paper  was  signed  by  you.  A  Oh,  I 
beg  your  pardon. 

Well,  on  the  date  that  this  paper  was  signed — 

THE  COURT:  By  the  way,  what  date  is  it? 

THE  WITNESS:  This  is  in  November  of  1952. 

THE  COURT:  November  what? 

THE  WITNESS :  November  12 — the  15th,  I  believe  it 
was. 
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THE  COURT:  November  what? 

THE  WITNESS:  The  15th— 1952. 

Is  that  the  15th  or  13th? 

BY  MR.  QUIMBY: 

Q  Can  you  see  that  all  right?  A  I  can  see  the  sig¬ 
nature  and  all  of  this. 

34  Q  Can  you  read  that?  A  I  can’t  read  it  with¬ 
out  my  glasses. 

Q  Do  you  have  your  glasses?  A  I  would  rather  lot 
someone  step  and  get  them. 

Q  Wliere  are  they,  out  here?  A  In  the  witness  room. 
THE  MARSHAL :  I  will  get  them  for  her. 

(The  Marshal  produced  glasses  for  the  witness.) 

THE  WITNESS:  The  13th,  Your  Honor. 

THE  COURT:  The  13th. 

THE  WITNESS :  Yes,  the  13th  day  of  November. 

BY  MR.  QUIMBY: 

Q  That  is  November  13,  1952;  is  that  right?  A  Yes, 
that’s  right. 

Q  Now,  Miss  Latta,  will  you  tell  us  the  circumstances 
under  which  that  paper  was  signed  on  that  day?  A 
Well,  this,  of  course,  was  the  final  will  made  from  notes 
that  had  been  taken  a  few  days  before. 

Q  Just  tell  us  what  happened  on  the  13th?  A  And 
the  day  that  this  was  signed,  of  course,  I  was  called  in 
the  room.  I  always  was  called  in  for  every  legal  paper, 
to  witness  her  signature,  and  I  was  called  in  and  I  al¬ 
ways,  when  Miss  Nyman,  being  blind,  had  to  sign,  put  her 
mark,  I  would  always  take  my  hand  and  put  her 

35  finger  next  to  my  forefinger,  and  that  was  where 
she  was  to  put  the  mark,  and  that  is  what  hap¬ 
pened. 

►  This  was  read  to  her.  I  was  in  the  room  at  the  time 

it  was  read,  word  for  word,  and  each  clause  that  was  read 
to  her,  I  would  say,  Millie,  do  you  understand  just  what 
is  being  put  down?”  And  she  said  “Yes.” 

That  was  each  and  every  one  of  these  articles. 
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Q  Did  you  put  your  name  on  that  paper  that  date? 
A  I  did/ 

Q  And  was  she  in  the  room  when  you  put  your  name 
on  there?  A  Oh,  yes,  I  was  right  with  her. 

Q  I  call  your  attention  to  the  other  signature  on  that 
paper  and  ask  you  w'hat  it  is.  A  It  is  Margie  Galla¬ 
gher. 

Q  Do  you  know  Mrs.  Gallagher?  A  Mrs.  Gallagher 
was  my  associate  in  the  nursing  home  business. 

Q  Was  she  there  at  the  time  you  put  your  name  on 
that  paper?  A  She  was;  both  of  us  in  the  room  at  the 
same  time. 

Q  Did  she  put  her  name  on  the  paper  in  the  presence 
of  Miss  Nyman?  A  Well,  she  put  it  on  when  Miss 
36  Nyman  was  in  the  room,  but  she  was  blind. 

Q  And  you  were  in  the  room  when  she  signed 
also?  A  That’s  right. 

Q  Will  you  state  whether  in  your  opinion  Miss  Ny¬ 
man,  on  November  13,  1952,  was  of  sound  and  disposing 
mind  and  capable  of  executing  a  valid  deed  or  contract? 
A.  I  certainly  would  say  that  she  w*as  fully  capable  of  it. 

MR.  QUIMBY:  I  have  no  further  questions. 

Cross  Examination 
BY  MR.  DENIT: 

Q  You  had  known  Miss  Mildred  Nyman  since  the 
early  summer  of  1951,  hadn’t  you?  A  That’s  right. 

Q  When  you  first  became  acquainted  with  her,  was 
she  a  sick  or  well  person?  A  Miss  Nyman  was  well. 

Q  Was  she  confined  to  her  bed  at  that  time?  A  She 
was  not,  sir. 

Q  Do  you  know  why  a  nurse  was  selected  for  her? 
A  More  for  her  sister,  and  Miss  Mildred  being  blind, 
was  getting — well,  she  was  very  heavy  and  her  sister  was 
not  capable  or  able  physically  to  lift  her. 
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Q  Then  you  were  employed  as  a  nurse  primar- 

37  ily  for  her  sister  Elma?  A  By  both  of  them.  I  | 
attended  both  of  them. 

Q  The  fact  is  that  Mildred  needed  assistance,  did  she  ■ 
not?  A  She  needed  assistance  in  being  lifted  and  helped  j 
around.  She  got  up  and  down  the  steps  at  that  time  for 
each  meal. 

Q  Will  you  describe  Miss  Mildred  to  the  members  of  j 
the  jury?  A  I  am  not  very  good  at  descriptions: 

Miss  Mildred  was  a  very  heavy-set  lady  and,  as  I  have  I 
said  before,  totally  blind,  and  otherwise  physically  in  good  i 
condition.  Her  weight,  of  course,  retarded  things  quite  ! 
a  bit.  j 

She  had  very  set  ways.  She  knew  nearly  every  piece  j 
of  clothing  she  possessed.  She  could  even  sew  buttons  j 
on  her  clothes,  and  if  I  would  get  her  a  certain  dress  ! 
and  give  it  to  her  to  put  on,  she  would  tell  me  to  put  it  ; 
back,  she  "wanted  the  green  one,  or  the  ruffled  one,  rather.  | 
She  knew  where  every  piece  of  furniture  in  the  house ! 
was.  j 

She  could  tell  me  where  to  go,  to  the  third  floor,  and! 
look  in  a  certain  dra-wer  and  pick  out  anything  that  she! 
wanted. 

38  And  that  is  about  as  well  as  I  know. 

Q  Would  you  be  able  to  estimate  her  height?! 
A  Well,  I  would  say  around  about  five  feet,  maybe;  not: 
anv  more.  : 

-  i 

Q  Would  you  be  able  to  estimate  her  weight?  A  Over 
200;  quite  a  bit  over  200.  j 

Q  Was  it  nearly  300?  A  Well,  I  will  strike  a  happy 
medium.  I  will  say  around  250.  I  have  known  the  time 
she  gained  a  little,  and  then  she  lost  some. 

Q  Now,  that  was  her  appearance  in  the  early  summer 
of  1951,  and  that  was  her  physical  condition  in  the  sumj 
mer  of  1951.  A  That’s  right.  j 

Q  What  was  her  physical  and  mental  condition  as  voi^ 
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remember  them  in  the  early  winter  of  1952?  A  In  the 
early  winter  of  1952 — well,  I  can  say  this: 

That  Mr.  Lawrence  had  charge  of  her  affairs  at  the 
bank  and  he  had  a  doctor  with  her  at  that  time,  and  he 
examined  her  and  said  she  was  mentally  all  right. 

Q  Yon  understand,  I  an:  not  asking  you  about  Mr. 
Lawrence  or  her  doctor.  I  am  asking  you  wiiat  you  ob¬ 
served.  A  I  beg  your  pardon.  I  thought  that  the 

39  doctor’s  opinion  was  better  than  mine,  was  the  rea¬ 
son  I  used  it 

Well,  I  observed  that  there  was  a  slight  senility,  as  so 
many  of  them  have.  Of  course,  no  insanity  or  nothing  of 
that  kind  at  all.  She  didn’t  have  a  diseased  brain.  In 
fact,  we  couldn’t  take  patients  of  that  type — weren’t  al¬ 
lowed  to,  according  to  laws.  We  couldn’t  have  kept  pa¬ 
tients  of  that  type. 

Q  Now,  I  didn’t  ask  you  any  of  those  things,  Mrs. 
Latta.  I  am  asking  you  what  her  physical  and  mental 
conditions  were,  as  you  observed  it?  A  As  I  observed 
it,  she  wras  beginning  to  get  senile.  Physically,  she  was 
sane,  and  had  a  ravenous  appetite — chose  her  own  food 
and  ordered  her  own  food. 

Q  Did  she  take  any  interest  in  her  surroundings?  A 
She  went  out  every  day  on  the  porch.  She  didn’t  care 
much  for  company.  She  never  did,  even  when  her  sister 
was  living,  she  would  only  talk  to  her  sister. 

Q  Did  you  ever  communicate  with  a  lawyer  by  the 
name  of  William  C.  Sullivan  concerning  Miss  Mildred’s 
condition  in  the  early  winter  of  1952?  A  I  did. 

Q  Did  you  tell  him  that  she  was  simply  in  the  early 
stages  of  senility  or  a  little  bit  senile?  A  Well,  she  was 
a  little  bit  senile,  yes. 

40  Q  Didn’t  you  tell  him,  as  a  matter  of  fact,  that 
she  appeared  to  be  a  hopeless  case?  A  A  hope¬ 
less  case  as  far  as  senility  would  be  cured.  It  would  not. 
She  would  get  worse  and  worse  with  that.  That  is  just 
merely  my  opinion  as  a  nurse.  I  am  not  a  doctor. 
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Q  Didn’t  you  tell  him  that  one  day  she  talked  to  you 
and  your  associate,  calling  you  Elma?  A  I  did.  She 
called  all  the  different  ones  Elma.  Elma  was  her  sister. 

Q  Didn’t  you  tell  him  that  one  day  she  dressed  and  sat 
down  on  the  porch  as  someone  was  coming  to  take  her  to 
her  mother’s  funeral  and  her  father’s  grave?  A  I  did, 
sir.  They  are  the  usual  things  with  senile  patients. 

Q  Didn’t  you  tell  him  that  a  visit  to  her  would  not  en¬ 
able  him  to  obtain  much  information  from  her  concerning 
her  condition?  A  If  I  put  those  words  in  there,  that  is 
what  I  wrote  him.  I  don’t  recall  it  in  detail. 

Q  I  am  not  talking  about  if  you  put  those  'words. 

Didn’t  you  tell  him  that?  A  I  wrote  the  letter  you 
are  speaking  of. 

Q  Yes. 

And  that  letter  was  in  pursuance  of  an  inquiry 
41  to  ascertain  from  you,  as  one  of  the  nurses  in 
charge  of  this  lady,  whether  a  Conservator  should 
be  appointed  to  take  charge  of  her  affairs,  was  it  not? 
A  That’s  right. 

Q  And  you  understood  the  information  you  were  giv¬ 
ing  was  to  be  imparted  to  the  Court  so  that  the  Court 
could  act  properly  upon  that  application,  didn’t  you? 
A  I  did. 

Q  And  you  were  willing  for  the  Court  to  understand, 
then,  at  that  time,  that  this  lady  was  a  hopeless  case  and 
that  a  Conservator  should  be  appointed  for  her,  weren’t 
you?  A  Well,  I  don’t  like — if  I  have  to  say  “yes”  or 
“no”  I  will,  but  there  is  something  else  to  that,  you  know. 

Q  W^ell,  you  can  say  yes  or  no  to  that,  and  explain  it, 
if  you  desire.  A  Well,  I  was  in  favor  of  the  Court 
doing  that,  and  I  did  give  that  information,  but  then,  you 
see,  when  we  have  cases  of  that  kind,  sir,  there  are  days 
that  they  know  everything  they  are  doing  and  their  minds 
are  clear,  and  there  are  other  days  that  they  don’t,  when 
they  are  senile. 

Q  Now,  let’s  get  to  November  of  1952: 


Who  arranged  for  anybody  to  see  Miss  Nyman  on 

42  that  day?  A  When  this  last  will  was  to  be  made? 

I  think  Mr.  Browne  made  the  arrangements. 

Q  Mr.  Browne  made  the  arrangements?  A  I  think 
he  did. 

Q  Why  do  you  say  you  think  he  did?  Do  you  know  or 
not?  A  Because,  sir,  I  wasn’t  where  he  made  the  ar¬ 
rangements,  or  where  whoever  made  the  arrangements. 
I  got  orders  that  someone  would  be  over  to  see  Miss 
Nyman. 

Q  Who  did  you  get  the  orders  from?  A  Mr.  Browne 
phoned  and  said  the  lawyer  would  be  over. 

Q  It  wasn’t  anybody  from  the  National  Savings  & 
Trust  Company,  was  it?  A  No,  sir,  not  at  that  time. 

Q  And  you  knew  that  the  National  Savings  &  Trust 
Company  had  been  appointed  as  a  Conservator  of  Miss 
Mildred’s  affairs,  didn’t  you?  A  No,  sir,  I  did  not. 

Q  You  did  not  know  that?  A  I  did  not  know  who 
had  been  appointed  Conservator.  I  know  that  Mr.  Law¬ 
rence  came  to  see  me  and  told  me  whatever  she  needed  to 
let  her  have  it,  but  that  was  going  on  all  the  time 

43  even  with  the  tw.o  of  them  living. 

But  I  didn’t  really  know  who  the  Court  had  ap¬ 
pointed  as  Conservator,  whether  it  was  an  individual  or 
the  bank. 

Q  Now,  let’s  see  about  that: 

Who  paid  you  for  your  services?  A  Mr.  Lawrence. 

Q  And  how —  A  The  bank. 

Q  — were  you  paid,  by  the  bank,  through  cash  or 
check?  A  By  check. 

Q  And  you  received  your  check  how  often  ?  A  Every 
week  except  when  this  was  going  on,  and  then  I  waited  for 
several  months. 

Q  You  say,  every  week,  when  this  was  going  on. 

What  do  you  mean  bv  that?  A  I  mean  from  the  time 
that  the  Conservator  or  from  the  time — you  see,  I  got  the 
letter  from  Mr.  Sullivan,  there  was  a  hold-up,  and  all, 
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until  the  Conservator  was  appointed,  and  during  that  time 
I  was  not  paid.  I  was  paid  in  full  afterwards,  but  not 
during  that  time. 

Q  And  after  you  were  paid  in  full  for  the  accumu-  1 
lated  time,  you  got  your  check  how  often?  A  Every  j 
week. 

44  Q  Every  week.  A  Or  every  two  weeks  at  the  i 

most.  i 

Q  Can  you  tell  His  Honor  and  the  ladies  and  gentle-  I 
men  of  the  jury  wdio  you  got  your  check  from?  A  Got  | 
it  from  ths  National  Bank,  the  Trustee  Department. 

Q  Wasn’t  it  signed  “National  Savings  &  Trust  Com-  j 
pany,  Conservator  of  the  Estate  of  Mildred  Nyman?”  A  j 
I  will  pledge  you  my  word,  I  really  don’t  remember  | 
whether  it  had  “Conservator”  on  it  or  not.  j 

Q  All  right.  j 

Now,  between,  we  will  say,  March  of  1952,  and  Novem-  j 
ber  of  1952,  what  lawyers  visited  Miss  Mildred  Nyman  j 
at  your  rest  home?  A  March,  1952?  j 

Q  March,  1952  and  November,  1952.  A  A  lawyer  j 
visited  from  down  at  the  bank. 

Q  All  right,  that  is  one.  j 

Now,  wiiat  other? 

Then  the  lawver  Brault.  j 

Then  the  one  from  the  bank  came  several  times. 

Then  the  one  for  Mr.  Browne,  vTho  has — I  think  is  now 
deceased,  or  Mr.  Frazier. 

45  Q  Mr.  who?  A  Mr.  Frazier,  I  think  it  w’as.  j 
Q  When  did  Mr.  Frazier  make  his  first  visit  to 

the  rest  home?  A  That  wras  late  in  1952. 

Q  How’  late?  A  Well,  toward  December,  I  think. 

Q  You  say  towards  December.  A  Along  about  thd 
month  of  December.  That  is  as  near  as  I  can  make  it. 

Q  Mr.  Frazier  hadn’t  been  there  prior  to  the  middl^ 
of  December?  A  No,  I  don’t  think  so.  I  hope  I  am 
sfiving  the  correct  information. 

! 
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Q  Were  you  present  when  Mr.  Frazier  made  his  visit 
in  the  middle  of  December?  A  I  was  not. 

Q  Who  told  you  he  had  been  there?  A  I  was  present 
when  he  got  his  notes  together  then,  and  then  when  the 
notes  was  brought  back,  I  was  present,  but  I  didn’t  meet 
everyone  that  came  in.  My  associate  met  the  visitors  as 
well  as  I  did. 

Q  What  notes  did  Mr.  Frazier  make  in  December  that 
you  know  about?  A  Well,  at  this  I  was  not  present  but 
I  understood  he  took  notes  just  leading  up  to  the 

46  will  that  he  was  going  to  go  back  to  the  office  and 
make  up. 

Q  Now,  wrho  told  you  that  he  had  made  notes  leading 
up  to  making  a  will?  A  My  associate  brought  me  that 
information. 

Q  When?  A  At  the  day  that  it  was  done,  along  in 
the  middle  of  December. 

Q  Now,  you  mean  to  tell  the  Court  and  jury  that  Mr. 
Frazier  came  there  in  the  middle  of  December,  1952,  and 
made  notes  for  a  will  that  vras  to  be  drawn  but  you  signed 
the  will  as  a  witness  in  November  preceding  that?  A 
Well,  then  I  am  mistaken;  it  wras  in  the  month  of  No¬ 
vember.  I  said  I  wasn’t  accurate  about  that  date.  It 
was  the  same  month  as  this  was,  just  a  few  days  before. 

This — I  am  sorry  I  made  the  mistake.  This  was  the 
13th  of  November.  That  was  several  days  before  this 
will  was  brought  back. 

I  said  I  wasn’t  quite  sure  about  the  month. 

Q  Now,  Miss  Latta,  Miss  Mildred  didn’t  have  much 
company,  did  she?  A  No,  sir. 

Q  She  had  practically  no  friends  to  visit  her  there, 
did  she?  A  She  had  very  few  callers. 

47  Q  Did  you  keep  a  Tecord  .of  the  persons  who 
called  and  when  they  called?  A  Well,  we  didn’t 

keep  a  record  of  the  persons,  each  one  to  visit  her,  but  we 
knew  what  visitors  had  been  there,  and  no  visitors  went 
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in  to  Miss  Nyman’s  room  unless  they  were  announced, 
because  she  didn’t  care  for  company.  j 

Q  And  unless  prior  arrangement  had  been  made  for  j 
them  to  visit;  is  that  correct?  A  Oh,  no,  you  didn’t  have  ! 
to  make  any  prior  arrangement.  You  could  come  and  if  I 
you  wanted  to  see  her  then,  you  could  see  her  if  she  would  ! 
see  you.  j 

Q  Could  you  tell  us,  on  any  occasions  during  the  month  i 
of  November,  1952,  that  Miss  Mildred  Nyman  had  visitors  I 
when  Mr.  Browne  or  Mrs.  Browne  wasn’t  present?  A 
When  they  weren’t  present? 

Q  Yes.  A  I  don’t  know  of  any  visitors  at  that  time,  j 
Q  Now,  let  me  see  if  I  get  you  straight: 

During  November  of  1952,  somebody  whom  you  identify  j 
as  Mr.  Frazier  visited  Miss  Mildred  Nyman.  A  That’s  j 
right.  j 

Q  And  on  one  occasion  he,  you  were  told,  he  made  j 
some  notes,  but  you  weren’t  present.  A  He  came  over  I 
to  consult  Miss  Nyman  and  Mr.  Browne — 

48  Now,  this  is  information — if  I  didn’t  receive  the  j 
guests,  Mrs.  Gallagher  did,  and  she  reported  to  me.  j 
Q  Well,  you  were  not  present  at  the  time  Mr.  Frazier  j 
made  these  notes?  A  I  was  not,  sir. 

Q  You  were  simply  told  about  it?  A  That’s  right. 

Q  And  you  were  told  about  them  on  the  day  that  he  | 
w’as  supposed  to  have  made  them;  is  that  correct?  A 
Yes,  sir. 

7  i 

Q  And  you  can’t  tell  us  what  that  day  was?  A  I  ; 
don’t  know  the  exact  date  but  it  was  a  few  days  previous 
to  this  will.  ! 

i 

Q  Well,  as  much  as  a  week  prior  to  this?  A  I  don’t  j 
think — it  couldn’t  have  been  over  that.  I  don’t  think  ! 
really  it  was  quite  that  long. 

Q  Was  Mr.  Frazier  the  only  lawyer  who  visited  Miss  ! 
Mildred  Nyman  during  November  of  1952?  A  The  only  j 
one  visited  that  month,  yes. 
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Q  The  only  one  visited  her  that  month;  is  that  cor¬ 
rect?  A  Yes,  that's  right. 

Q  Do  you  remember  a  lawyer  by  the  name  of  Robert 
M.  Graham  coming  out  to  the  rest  home  during 

49  November  of  1952?  A  No,  sir.  I  do  not. 

Q  Do  you  remember  a  gentleman  identifying 
himself  as  the  guardian  ad  litem  appointed  by  the  Court 
in  connection  with  the  proposed  sale  of  some  real  estate 
belonging  to  Miss  Mildred?  A  No,  sir.  The  only  real 
estate  I  know  anything  about  is  that  that  Mr.  Lawrence 
told  me  about. 

Q  You  don’t  remember  a  young  man  coming  there  on 
the  3d  day  of  November,  1952,  in  the  company  of  Mr. 
Crow  or  Mr.  Lawrence?  A  In  1952,  with  Mr.  Crow  or 
Mr.  Lawrence? 

Q  In  1952,  yes.  A  I  do  not,  sir,  but  as  I  said,  I 
didn’t  receive  everyone.  Mrs.  Gallagher  may  be  able  to 
tell  you. 

Q  Now,  is  it  your  testimony  today  that  the  only  time 
you  ever  saw  Mr.  Frazier  at  the  rest  home  was  on  the 
occasion  -when  this  document,  Defendant’s  Exhibit  No.  1, 
was  signed?  A  That  is  the  only  time  I  can  recall  at  the 
present  moment 

Q  Novr,  did  you  know  w’hether  or  not  Mr.  Frazier  w’as 
Miss  Mildred’s  lawyer?  A  I  had  no  reason  to  know’,  sir. 
No,  sir. 

50  Q  She  never  told  you?  A  No,  sir. 

Q  Mr.  Browne  never  told  you?  A  No,  they 
didn’t  discuss  that  with  me. 

Q  Now,  on  the  occasion  w’hen  this  Defendant’s  Exhibit 
No.  1  was  signed  by  mark,  as  you  have  told  us,  did  any¬ 
body  ask  Miss  Mildred  wrhat  her  property  consisted  of? 
A  That  question  w’asn’t  asked  at  that  time. 

Q  Did  anybody  ask  her  w’ho  her  relatives  w’ere?  A 
They  asked  her  how  she  w’anted  her  will  made. 

Q  Did  anybody  ask  her  w’ho  her  relatives  w’ere?  A 
That  question  particularly  I  can’t  recall. 
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Q  Yon  know  it  wasn’t  asked,  don’t  you?  A  I  wouldn’t 
say  it  wasn’t  or  it  was,  sir.  I  really  don’t  recall. 

Q  Now,  you  have  told  us  that  somebody  read  this 
paper  line  for  line  and  word  for  word.  Can’t  you  recall 
whether  or  not  anybody  said  to  her,  “Miss  Mildred,  do  i 
you  know  you  have  $50,000.00  to  dispose  of  ?”  A  No,  sir, 
no  money  was  mentioned. 

Q  Did  anybody  ask  her  whether  she  had  a  piece  .of  j 
real  estate  in  Washington  that  she  had  inherited  from 
her  sister?  A  No,  sir. 

51  Q  Did  anybody  ask  her  when  she  had  last  heard 

from  Mrs.  Wacher?  A  May  I  go  back  just  a  mo¬ 
ment?  j 

Q  Will  you  answer  my  question,  please?  A  Well,  I 
don’t  think  I  answered  the  other  one  correctly  about  the  j 
sister’s  property.  j 

THE  COURT:  If  she  wants  to  correct  an  answer,  let  j 

her  do  that,  Mr.  Denit. 

MR.  DENIT:  Yes,  sir. 

THE  WITNESS:  You  asked  me  if  anyone  asked  her 
about  a  piece  of  property  that  her  sister  left  her. 

BY  MR.  DENIT:  j 

Q  Yes,  I  did.  A  Well,  as  far  as  I  know,  sir,  that 
piece  of  property  had  been  sold. 

Q  Well,  don’t  you  know  it  wasn’t  sold  until  after  this  ; 
alleged  will  was  signed?  A  Well,  so  much  of  the  stuff  j 
and  all  had  been  already  transferred,  I  am  quite  sure,  ! 
because  different  times  they  would  ask  me  to  witness  her 
signature  because  they  were  cashing  in  different  property 
of  hers.  That  is  the  only  reason  I  called — asked  you  to  j 
wait. 

Q  Will  you  tell  the  Court  and  jury  whether  you  ever! 
witnessed  Miss  Mildred’s  signature  to  any  deed  j 

52  conveving  real  estate  in  1952?  A  Miss  Mildred,' 
of  course,  made  her  mark,  but  she  never  made  a! 

mark  on  any  that  I  know  of  conveying  a  deed. 
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Q  Well,  you  told  us  a  moment  ago  that  you  always 
came  in  when  there  was  any  occasion  to  sign  any  paper. 
A  I  was  in  to  witness  the  papers.  When  I  went  in  to 
witness  the  paper,  they  said,  “Miss  Latta,  this  is  a  paper 
for  so  and  so;  will  you  witness  Miss  Nyman’s  signature!” 
I  witnessed  her  signature,  sir. 

Q  Now,  Miss  Mildred  had  a  doctor  who  was  attending 
her  regularly  in  1952,  did  she  not?  A  Yes. 

Q  Was  the  doctor  called  to  witness  this  paper?  A 
Not  that  paper,  no.  Not  that  paper. 

MR.  QUIMBY:  If  Your  Honor  please,  I  think  the 
paper  speaks  for  itself,  as  to  who  witnessed  it. 

THE  COURT:  I  don’t  know  wiiat  “this  paper”  re¬ 
fers  to. 

MR.  DENIT :  Exhibit  No.  1. 

THE  WITNESS:  No,  no  doctor  was  called  in  to  wit¬ 
ness  it,  that  I  know  of.  Now,  I  can’t  answer  you  every 
person  the  family  called  in,  because  I  really  don’t  know, 
sir. 

BY  MR.  DENIT: 

Q  Did  you  ever  speak — did  you  speak  to  her 
53  doctor  on  November  13,  1952,  with  respect  to 
whether  or  not  he  thought  she  was  competent  to 
execute  a  will?  A  Not  that  I  can  recall. 

MR.  QUIMBY:  I  object  to  this,  Your  Honor. 

THE  COURT:  Yes,  I  don’t  believe  that  would  be  ad¬ 
missible,  Mr.  Denit. 

THE  WITNESS:  I  can’t  recall  that. 

THE  COURT:  I  think  you  are  within  your  rights  in 
asking  whether  he  was  called  to  witness  the  will,  if  she 
knows. 

BY  MR.  DENIT : 

Q  Do  you  know?  A  If  he  were,  I  don’t  know  any¬ 
thing  about  it,  sir. 

Q  Was  Mr.  Frazier  accompanied  by  anybody  when  he 
came  to  the  house  that  day?  A  Mr.  Browne,  and  a  Mr. 
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Davis.  Mr.  Browne  went  out  of  the  room.  Mr.  Davis 
and  Mr.  Frazier  remained  in  the  room. 

Q  Well,  I  understood  you  to  say  that  Miss  Nyman,  as 
far  as  you  knew,  had  seen  Mr.  Frazier  only  once  before, 
and  that  you  were  told  by  your  associate;  is  that  cor¬ 
rect?  A  That’s  correct 

Q  Then  is  it  your  testimony —  A  But  in  our  busi¬ 
ness  I  have  to  make  notes  of  everything  that  is 

54  reported  to  me  by  my  associate  and  it  goes  at  one 
person  because  I  am  responsible  for  those  things, 

so  anything  that  is  brought  to  me,  I  take  it  from  her  as 
our  business. 

Q  Do  you  have  any  notes  that  you  made  concerning 
what  your  associate  reported  with  reference  to  this  visit 
of  Mr.  Frazier?  A  I  haven’t  that  now  because  we  have 
to  keep  files  for  five  years  and  I  turned  them  over  to  the  j 
people  that  bought  out  my  business. 

Q  Is  it  your  testimony  that  you  made  such  notes?  A  j 
I  made  notes  sometimes,  sometimes  no.  We  made  notes  | 
usually  of  every  doctor’s  visit;  usually  if  there  were  | 
lawyers,  we  would  make  those  notes,  but  we  didn’t  make 
notes  of  ever  outside  visit  until  the  last  six  months,  and 
then  I  even  adopted  that  rule,  that  everybody  had  to  be 
recorded. 

Q  Well,  Miss  Mildred  died  in  December  of  1953,  didn’t  j 
she?  A  That’s  right,  sir.  The  18th  day,  I  think. 

Q  For  the  six  months  immediately  preceding  her  death  j 
you  say  you  have  notes  of  everybody  who  visited  her? 

A  No,  I  didn’t  say  that,  sir.  I  said  towards  the  last  six  j 
months  of  our  business;  I  didn’t  say  the  last  six  j 

55  months  of  her  life. 

Q  Well,  let  me  see:  She  died  in  the  home  that 
you  and  Mrs.  Gallagher  were  operating,  didn’t  she?  A  ! 
That  is  very  true. 

Q  And  during  the  last — and  you  didn’t  cease  operating 
until  after  December,  1953,  did  you?  A  We  didn’t  cease  ! 
operating  until  after  December,  1954. 


i 

i 


| 


i 


Q  After  1954.  A  Because  I  had  just  retired. 

Q  When  did  you  cease  operating?  A  The  first  day 
of  January  of  1955. 

Q  What  I  am  trying  to  find  out  is,  did  you  make  any 
notes  concerning  the  report  that  your  associate  made  to 
you,  of  a  visit  by  Mr.  Frazier  some  time  prior  to  Novem¬ 
ber  13,  1952?  A  I  would  not  say  that  I  did. 

Q  Well,  then,  when  you  told  us  that  you  usually  made 
notes  of  what  your  associate  reported,  that  wasn’t  cor¬ 
rect,  was  it?  A  Anything  that  I  considered  that  was 
necessary  would  be  put  on  a  chart. 

Q  Did  you  consider  it  necessary  to  report  a  visit  of  a 
lawyer  to  this  sick  lady  who  was  your  patient? 

56  A  Not  necessarily,  sir,  except  to  report,  maybe,  if 
Mr.  Lawrence  would  call  me,  I  would  tell  him  if 

anyone  had  been  up  and  if  they  hadn’t  been  up  and  make 
the  report  to  him,  but  I  didn’t  keep  in  detail  any  itemized 
statement  or  anything  of  that  kind,  on  those  things. 

•  •  •  • 

Q  In  what  form  w*ere  these  notes  that  you  said  you 
may  have  made,  actually  made?  A  If  any  w*ere  made, 
they  would  have  been  put  on  her  file  and  there  might  have 
been  other  records  in  the  private  books  of  mine. 

Q  Is  that  file  accessible  to  you  now?  A  The  files 
have  all  been  turned  over  to  the  nursing  home  w*e  sold. 

Q  Is  that  file  accessible  to  you  now*?  A  I  don’t  think 
I  w*ould  have  any  trouble,  if  they  haven’t  destroyed  it, 
w*hich  they  shouldn’t  have  done,  because  we  w*ere  required 
to  keep  them. 

Q  Would  you  ask  for  that  file  to  be  made  available 
to  you?  A  I  wouldn*t  mind.  In  fact,  I  will  be  per¬ 
fectly  honest  wfith  you,  as  I  said  this  morning,  I 

57  am  sorry  I  hadn’t  asked  for  it  before. 

Q  Now,  Miss  Latta,  do  you  recall  a  visit  made 
to  the  nursing  home  by  Mr.  Albert  Brault?  A  I  was 
quite  sick  at  that  time  but  I  know  he  came. 


I  think  Mr.  Brault  made  a  visit  there  the  latter  part 
of  December,  1951. 

Q  And  did  he  make  another  one  in  the  latter  part  of 
January  of  1952?  A  January  of  52?  I  can’t  recall  that 
at  this  moment. 

Q  Did  he  make  any  in  February  of  1952?  A  I  can’t 
recall  the  visits  in  January  and  February  of  1952. 

•  •  •  • 

58  BY  MR.  DENIT : 

Q  Did  you  make  a  note  in  any  book  or  memo¬ 
randum  concerning  any  of  the  visits  Mr.  Brault  made  to 
the  nursing  home?  A  I  did  not. 

Q  Why  not?  A  Because  I  was  in  bed,  ill  with  flu, 
virus  flu.  I  didn’t  make  any  notes  then. 

Q  Did  you  observe  whether  your  associate  had  ever 
made  any  notes  concerning  such  visit?  A  No,  I  am 
quite  sure  she  didn’t.  She  simply  reported  to  me. 

59  Q  Miss  Latta,  was  Mr.  Browne  present  when 
Mr.  Brault  made  either  of  these  visits  that  you 

referred  to?  A  Mr.  Browne —  Mr.  and  Mrs.  Browne 
were  present.  j 

Now’,  I  will  say  Mr.  Brault — I  really  want  to  be  honest  j 
with  you — I  don’t  know  Mr.  Brault,  in  a  w’ay,  but  there  j 
was  a  lawyer,  if  it  is  the  one,  came  with  Mr.  Law’rence.  j 
That  is  the  only  wray  I  can  figure  that.  j 

Mr.  and  Mrs.  Browne  w’ere  there  the  last  of  December,  j 
during  like  the  holidays,  or  around  the  1st  of  January,  i 
sir,  wflien  he  came  over  then.  Mr.  and  Mrs.  Browne  were 
there  at  that  time.  I 

Q  Now’,  from  the  time  you  became  the  nurse  of  Elma  j 
Nyman  and  Mildred  Nyman,  for  w’hich  you  were  com-  | 
pensated  as  you  have  said,  who  did  their  laundry?  A  j 
Mr.  and  Mrs.  Browne. 

Q  Why?  A  Why? 

Q  Yes.  A  Well,  simply  because  they  w’ere  bestowing  j 
that  courtesy,  I  reckon.  It  had  to  be  done  and  Mr.  Browne 
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came  over  every  day  and  Mrs.  Browne  came  over  every 
day,  and  they  did  anything  that  was  to  be  done. 

Q  You  were  being  paid  $400.00  a  month  to  do 

60  that  work,  -were  you  not?  A  No;  I  beg  your  par¬ 
don,  sir. 

Q  Well,  weren’t  they  inmates  of  your  home?  A  Well, 
they  didn’t  do  any  laundry  from  our  home. 

I  beg  your  pardon.  I  thought  you  said  wThen  I  went  to 
nurse  the  two  of  them — 

THE  COURT:  I  thought  you  did,  too,  Mr.  Denit. 

THE  WITNESS:  You  said  wdien  I  went  to  nurse 
them,  but  I  certainly  ■wasn’t  paid  $400.00  a  month. 

BY  MR.  DENIT : 

Q  Well,  you  nursed  them  in  their  home  for  approxi¬ 
mately —  A  And  the  laundry  was  carried  home  from 
their  home,  not  from  my  home,  sir. 

Q  You  nursed  them  in  their  home  for  approximately 
a  month,  didn’t  you?  A  In  a  private  home,  that’s  right; 
or  a  little  better  than  that. 

Q  Then  from  August  of  1951  until  Elma  died —  A 
October  24,  1951.  She  only  lived  a  few  months. 

Q  — she  was  a  patient  in  your  home  ?  A  That’s 
right,  sir. 

Q  And  as  such  was  entitled  to  her  food,  her  lodging, 
and  -whatever  attention  was  required  to  properly 

61  care  for  her,  wasn’t  she  ?  A  That  is  w’hat  she  got, 
sir. 

Q  Now,  during  that  period  of  time  the  Browne’s  didn’t 
take  the  sheets  and  the  pillow  cases  home  to  launder,  did 
they?  A  They  wouldn’t  be  allowed  to,  because  we  did 
our  own  laundry. 

Q  Precisely. 

And  from  the  time  Elma  died  in  October  of  1951,  the 
Browne’s  didn’t  take  the  sheets  and  pillow  cases  off  of 
Mildred’s  bed  and  take  them  home  to  launder,  did  they? 

MR.  QUIMBY:  If  Your  Honor  please,  that  is  com¬ 
pletely  outside  of  the  scope  of  the  direct  examination. 
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I  was  talking  about  the  will,  if  Your  Honor  please,  and 
how  it  was  executed,  and  he  is  going  into,  I  take  it,  some 
actions  of  Mr.  Browne  here,  with  reference  to  handling 
their  personal  property.  I  say  it  is  completely  out  of  the 
scope  of  the  direct  examination. 

MR.  DENIT:  I  will  reframe  the  question. 

THE  COURT:  All  right.  I  think  we  had  better  con¬ 
fine  it  to  the  direct.  This  witness  can  be  called  later  on 
other  issues,  if  necessary. 

MR.  DENIT:  Well,  with  that  understanding,  I  can 
very  materially  shorten  this  examination.  I  under- 

62  derstood  she  was  not  a  resident  of  the  District, 
and  therefore  we  couldn’t  reach  her  unless  we  got 

whatever  information  we  could  now. 

THE  COURT:  If  she  is  needed  we  will  just  have  to 
retain  her,  unless  by  agreement  we  can  go  into  other 
matters  now. 

Right  now  we  are  dealing  only  with  whether  or  not  the 
will  was  executed  in  due  form,  according  to  law. 

•  *  *  • 

BY  MR.  DENIT : 

Q  One  .other  question: 

To  your  knowledge,  how  old  was  Mildred  Nyman 

63  on  November  13th,  1952?  A  I  think  she  was 
about  72. 

Q  Seventy-two?  A  Something  like  that.  I  am  not 
making  these  positive  statements  now  because  I  am  just 
saying  what  I  think.  Her  files  would  show  her  exact 
age. 

Q  And  she  w*as  totally  blind,  was  she  not?  A  Yes, 
sir,  she  had  been  for  about  13  years,  or  14. 

Q  And  she  could  not  move  about  without  assistance, 
could  she?  A  Oh,  she  could  move  some,  but  it  took  as¬ 
sistance,  sir,  she  was  so  heavy,  to  keep  her  from  falling, 
or  sitting  down  too  heavy. 

MR.  DENIT :  I  believe  that  is  all. 
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THE  COURT:  Any  redirect  examination? 

MR.  QUIMBY:  No,  if  Your  Honor  please. 

•  *  •  * 

64  Omega  Margie  Gallagher 

was  called  at  a  witness  for  and  on  behalf  of  the  Caveatee 
and,  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 


Direct  Examination 

BY  MR.  QUIMBY : 

•  •  *  • 

What  is  your  full  name?  A  Omega  Margie  Gallagher. 

Q  And  where  do  you  live,  Miss  Gallagher?  A  I  live 
at  1931  Seminary  Place,  Silver  Spring,  Maryland. 

Q  Wliat  is  your  occupation?  A  A  nurse. 

Q  How  long  have  you  been  so  engaged?  A  At  this 
job  I  am  at  now? 

Q  How  long  have  you  been  a  nurse,  been  doing 
nursing?  A  Oh,  for  the  last  five  years. 

Q  During  her  lifetime  did  vou  know  Mildred  Nvman? 
'  A  I  did. 

65  Q  How  long  did  you  know  her?  A  I  knew  her 
about  six — around  four  years  and  a  half. 

Q  She  is  now  dead,  if  she  not?  A  Yes,  she  is. 

Q  Do  you  remember  when  she  died?  A  She  died  in 
’53,  around  Christmas. 

Q  Do  you  know  where  she  died?  A  yes,  she  died 
at  our  nursing  home  in  Forest  Glen,  Silver  Spring. 

Q  How  long  had  she  been  in  the  nursing  home?  A 
she  had  been  in  the  nursing  home  ever  since  we  have 
been  in  business  and  that  is  around  four  years. 

Q  Did  you  know  her  before  she  came  to  your  home 
at  all?  A  Yes,  I  did. 

Q  Where  did  you  know  her?  A  T  knew  her  when 
she  lived  on  Farragut  Street. 
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Q  Is  that  here  in  Washington?  A  Yes,  it  is. 

Q  And  how  long  did  you  know  her  there?  A  Well, 

I  think  it  was  just  a  couple  of  months  before  she  went 
into  the  nursing  home. 

Q  Now,  I  hand  you  what  has  been  marked  for 

66  identification  as  Defendant’s  Exhibit  No.  1,  and  j 
ask  you  to  look  at  that  paper?  Can  you  identify 

that  paper  for  us?  A  Yes,  I  can.  j 

Q  As  being  what?  A  The  will  that  we — that  I  had 
signed? 

Q  Whose  will  is  it?  A  It  is  Mildred  Nyman’s. 

Q  Do  you  see  her  signature  on  that  paper?  A  I  see 
her  mark. 

Q  Were  you  present  when  that  mark  was  put  on 
there?  A  Yes,  I  was. 

Q  Did  you  see  her  put  that  mark  on  there?  A  Yes,  ; 

I  did. 

Q  Who  else  was  present?  A  Mrs.  Latta. 

Q  And  anyone  else?  A  I  am  trying  to  think.  We  j 
had  somebody  else  in  the  room,  but  I  can’t  think  just  ' 
right  now  just  who  else  w^as  in  that  room.  j 

Q  Well,  now,  I  call  your  attention  to  the  signatures  j 
on  the  bottom  of  that  paper  and  ask  you  if  you  can  iden-  j 
tify  those  signatures?  A  Yes,  I  can. 

67  Q  As  being  whose  ?  A  Martha  J.  Latta  and 

Mrs.  Gallagher.  ! 

Q  Is  one  of  them  your  signature?  A  Yes,  it  is.  ! 

Q  When  were  those  signatures  put  on  that  paper?! 

A  They  were  put  on  in  December —  j 

Q  When?  A  Let  me  see — No,  wait  a  minute,  I  am! 
getting  my  dates  mixed  now.  In  November. 

Q  What  date  in  November?  A  The  13th. 

Q  Were  you  present  when  Miss  Latta  signed  her; 
name  on  that  paper?  A  Yes,  I  was.  j 

Q  And  was  she  present  when  you  signed  yours?  A 
Yes. 
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Q  And  were  both  of  you  present  when  the  mark  of 
Miss  Nyman  was  put  on  there?  A  Yes,  we  were. 

Q  Calling  your  attention  to  the  date  of  November  13, 
1952,  the  date  when  that  will  was  executed  by  Miss  Ny¬ 
man,  I  will  ask  you  whether  in  your  opinion,  on  that  date, 
Miss  Nyman  was  of  sound  and  disposing  mind  and 
6S  capable  of  executing  a  valid  deed  or  contract.  A 
Yes,  she  was. 

•  #  •  * 

Cross  Examination 
BY  MR.  DENIT: 

Q  Were  you  ever  asked  before  whether  Miss  Nyman 
was  of  sound  and  disposing  mind  and  capable  of  execut¬ 
ing  a  valid  deed  or  contract  on  November  13,  1952?  A 
Was  I  asked,  did  you  say? 

Q  Were  you  ever  asked  that  question  before?  A  No. 

Q  Did  anybody  ask  you  on  November  13  whether  she 
was  competent  to  make  a  will?  A  No. 

Q  Were  you  told  why  you  were  being  called  to  witness 
that  mark?  A  Yes,  I  was. 

Q  Who  told  you?  A  I  think  Mrs.  Latta  and  myself 
was  talking.  She  called  me  and  asked  me  to  come  in 
and  be  a  witness. 

Q  Miss  Latta  called  you  to  ask  you  to  be  a  witness ;  is 
that  it?  A  to  witness,  yes. 

Q  Nobody  else  said  anything  to  you  about  the 
69  paper?  A  No.  The  only  thing,  said  that  Mil¬ 
dred  had  drawed  up  her  will. 

Q  Miss  Latta  told  you  that;  is  that  it?  A  No,  Mil¬ 
dred  told  me  that  she  had  made  out  a  will  and  that  she 
had  to  have  two  witnesses  to  sign  it. 

Q  And  what  did  you  say?  A  And  she  asked  me  if 
I  would  be  one,  and  I  said  yes. 

Q  Is  that  all  that  took  place  while  you  were  in  the 
room?  A  That  is  all  I  can  recall  right  now. 
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Q  And  as  far  as  you  can  recall,  you  and  Miss  Latta 
and  Mildred  were  the  only  persons  in  the  room?  A  Yes;, 
I  think  so.  I  can’t  say  right  off. 

Q  You  knew  you  were  going  to  be  a  witness  calleci 
in  this  case,  did  you  not?  A  Yes. 

Q  Did  you  discuss  your  testimony  with  anybody  be¬ 
fore  you  w*ere  called  here  today?  A  No,  I  did  not. 

Q  Have  you  talked  to  Mr.  Browne  about  this  case 
since  Mildred  died  in  1953?  A  I  suppose  I  have. 

Q  There  is  no  question  about  it,  is  there?  A 

70  Yes,  I  have. 

Q  And  did  Mr.  Browme  ask  you  to  be  a  witnesb 
here?  A  Yes,  he  did. 

Q  When?  A  Oh,  quite  a  while,  a  month  or  two  ago, 
maybe.  I  wouldn’t  say  right  off  just  how-  long  ago  it  has 
been. 

Q  How  recently  have  you  discussed  the  case  with  Mi*. 
Browne?  A  You  mean  about  this  being  a  witness?  j 

Q  Yes.  A  Oh,  I  would  say  just  about  a  month  ago. 

Q  And  Mr.  Browne  is  the  only  person  that  you  have 
discussed  the  case  with?  A  Mr.  Browme  and  Mrs.  Latta. 

Q  WTien  did  you  last  discuss  this  case  with  Mrs.  Lat- 
ta?  A  Wlien  I  went  down  to  Richmond  to  bring  hOr 
up  Sunday  for  this  case. 

Q  At  WTiose  request?  A  At  the  lawyer’s  request, 
that  she  w*as  to  be  a  witness. 

Q  Then,  when  you  went  down  to  see  her  in  Richmond, 
did  you  talk  about  the  execution  of  that  paper  in  front 
of  you?  A  No,  I  did  not.  The  only  thing,  ye 

71  just  said  we  just  hope  the  case  don’t  last  all  day, 
and  a  few*  things  like  that. 

Q  Is  that  all  you  said  about  the  case?  A  That  is  all. 

Q  Did  you  talk  about  w*ho  w*as  present  when  thht 
paper  w*as  supposedly  signed?  A  It  w*asn’t  even  brought 
up. 

Q  Were  you  and  Mrs.  Latta  partners  in  business?  A 
Yes  w*e  were. 
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Q  And  your  partnership  started  sometime  in  the  sum¬ 
mer  of  1951?  A  Yes. 

Q  Did  you  have  any  other  patients  at  your  home  be¬ 
sides  the  two  Nyman  sisters?  A  Yes,  we  did.  We  had 
18  patients. 

Q  Was  there  any  record  made  of  this  occurrence  on 
November  13,  1952?  A  Well,  everything  that  goes  on, 
in  case  Mrs.  Latta  doesn’t  receive  them  at  the  door,  I 
report  to  her.  Everybody  comes  and  goes  will  be  re¬ 
ported  to  Mrs.  Latta,  if  she  doesn’t  receive  them  herself. 

Q  Did  you  ladies  keep  a  diary  of  your  patients?  A 
We  had  to  keep  a  record  of  every  patient. 

72  Q  And  was  there  recorded  the  visitors  who 
came  to  see  them?  A  No,  we  didn’t  have  to  re¬ 
port  that. 

Q  Did  you  record  the  occasions  when  the  doctor  came 
to  see  the  patient?  A  Yes,  w’e  wrote  it  down.  Wo  have 
a  chart  just  like  the  hospital,  and  every  time  a  doctor 
came,  the  orders  was  given  and  Miss  Latta  wrote  the 
orders  on  the  patient’s  chart. 

Q  Did  the  doctor  visit  Miss  Mildred  Nyman  any  time 
during  November  13,  1952?  A  Yes.  It  was  a  Doctor 
Pincock  came  out  to  see  her,  with  Mr.  Lawrence. 

Q  What  time  of  day?  A  Well,  I  can’t  recall,  but  I 
think  it  was  around  in  the  afternoon,  after  lunch,  around 
2:00  o’clock.  I  won’t  say  for  sure,  but  I  know — 

MR.  QUIMBY :  If  Your  Honor  please,  I  hate  to  inter¬ 
rupt  again.  May  we  approach  the  bench,  please? 

THE  COURT  :  All  right. 

(Counsel  for  the  parties  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

MR.  QUIMBY :  I  understood  definitely  this 

73  morning,  Your  Honor,  that  he  would  not  bring  out 
any  comments  about  a  doctor  being  out  to  see  her, 

or  any  doctor. 

THE  COURT:  You  have  always  got  a  right  to  show 
that  a  doctor  attended  a  person,  and  'who  the  doctor  is, 
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usually,  but  you  can’t  show  what  information  was  given 
to  the  doctor. 

ME.  QUIMBY:  I  thought  he  was  going  to  withhold  ' 
that  until  we  argued  that  point. 

THE  COURT:  I  thought  that  was  about  Dr.  Over-  j 
holser. 

MR.  QUIMBY :  Both  of  them.  I  said  any  doctors,  as  j 
I  understood  this  morning. 

THE  COURT:  Is  this  a  psychiatrist! 

MR.  DENIT:  No.  He  is  an  attending  physician. 

THE  COURT:  You  can  always  show  an  attending  I 
physician. 

In  fact,  you  can’t  show  the  privilege  until  you  have 
shown  that.  Just  like  a  lawyer.  You  can’t  divulge  the  j 
confidential  information  but  you  can  show  that  the  law-  j 
ver  was  retained  and  employed  by  the  man,  and  who  he  j 
is.  | 

MR.  QUIMBY :  Now,  if  Your  Honor  please,  again  my  j 
direct  examination  was  just  what  this  woman  saw 
74  and  did  with  reference  to  the  execution  of  this  will,  j 
THE  COURT:  No,  I  distinctly  listened  to  this; 
at  the  time.  You  asked  her  whether  she  was  of  sound  and  I 
disposing  mind  at  the  time.  j 

MR.  QUIMBY :  Yes,  in  her  opinion. 

THE  COURT:  Well,  he  can  certainly  cross  examine! 
on  that.  j 

MR.  QUIMBY:  But  that  is  not  what  he  is  doing.  He! 

is  coming  in  about  what  some  doctor  did. 

THE  COURT:  Not  what  the  doctor  did,  but  whether; 
or  not  he  attended  her. 

You  can  undoubtedly  show  that,  Mr.  Quimby.  There: 
isn’t  the  faintest  doubt  about  it. 

MR.  QUIMBY :  I  haven’t  any  argument  with  that,  if! 
Your  Honor  please,  but  as  I  see  it,  it  is  outside  the  scope: 
of  the  direct,  for  one  point. 

THE  COURT:  No,  I  don’t  think  so,  not  when  you 
asked  her  whether  or  not  she  was  of  sound  and  dispos-j 
ing  mind  at  that  time. 
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MB.  QUIMBY:  Well,  if  Your  Honor  please,  then  what 
would  be  the  point  in  saying  the  doctor  attended  her,  for 
what? 

THE  COUBT :  You  can’t  go  into  that,  but  you  can  say 
he  attended  her. 

75  MB.  QUIMBY:  It  could  be  an  attendance  for 
a  cold  or  anything  else. 

THE  COUBT:  Yes.  That  in  and  of  itself  doesn’t 
show  an  incapacity,  but  it  is  something  that  can  be 
shown. 

MB.  QUIMBY:  Well,  if  that  is  his  object,  the  mere 
fact  that  a  doctor  went  in  the  room,  I  haven’t  any  objec¬ 
tion  to  that,  if  that  is  all  he  has  in  mind. 

THE  COUBT:  Yes. 

You  can  certainly  show  that. 

MB.  QUIMBY :  All  right. 

THE  COUBT:  You  can’t  show  anything  that  the  pa¬ 
tient  told  the  doctor,  or  the  doctor  acquired,  either  di¬ 
rectly  or  through  a  nurse,  or  anything  like  that,  as  to 
the  patient’s  condition. 

MB.  QUIMBY :  That  is  all  I  had  in  mind,  Your 
Honor. 

•  •  •  • 

80  Omega  Margie  Gallagher 

resumed  as  a  witness  for  and  on  behalf  of  the  Caveatee, 
and  having  been  previously  sworn,  was  further  examined 
and  testified  as  follows: 

Cross  Examination  (Resumed) 

BY  MB.  DENIT: 

Q  Yesterday  you  told  us  your  name  was  Omega 
Margie  Gallagher. 

81  Miss  or  Mrs?  A  Miss. 

Q  Miss  Gallagher,  directing  your  attention 
again  to  Defendant’s  Exhibit  No.  1,  and  particularly 
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what  appears  just  before  the  mark,  the  figures  “13” — 
who  wrote  those?  A  If  I  am  not  mistaken,  I  think 
that  Mr.  Frazier,  the  lawyer,  w’hen  he  wus  out  there,  he 
put  the  date  and  everything,  and  then  we  signed  it. 

•  •  •  * 

BY  MR.  DENIT: 

Q  Who  wrote  the  "words  “Mildred  Nyman?”  A  I 
think  Mr.  Frazier  wTote  that  and  then  Millie  put  her 
“X”  on  it. 

Q  WTio  wrote  the  words  “her  mark?”  A  Mr.  Fraz¬ 
ier,  if  I  am  not  mistaken. 

Q  You  told  us  yesterday  that  if  you  were  not  mis¬ 
taken,  you  and  Mrs.  Latta  were  the  only  persons  in  the 
room  at  the  time  this  paper  was  executed.  A  That  was 
right.  I  thought  you  meant,  was  any  outsiders  in  there. 
Of  course  the  lawyer  had  to  be  in  there. 

Q  The  lawyer  was  in  there.  A  Yes. 

82  Q  And —  A  I  told  you  I  couldn’t  remember 
if  there  w’as  anybody  else  in  there  besides  Mrs. 
Latta  and  myself.  Of  course,  the  lawyer  was. 

Q  Was  there  any  record  made  in  the  book  that  you 
kept  concerning  the  nursing  of  Mildred  Nyman  that  Mr. 
Frazier  came  to  the  room  that  dav?  A  No,  it  was  not. 
The  only  record  wre  kept  is  when  a  doctor  comes  and  his 
orders.  We  never  kept  visitors.  It  wasn’t  a  law*  that  we 
had  to. 

Q  I  notice  there  is  one  blank  line  at  the  bottom  of 
this  page.  Was  there  a  third  witness  asked  to  witness 
this  paper?  A  No,  I  don’t  think  so.  I  don’t  remember. 

Q  Was  a  man  by  the  name  of  Davis  there  that  day? 
A  He  wras  there  that  afternoon. 

Now’,  I  wouldn’t  say  for  sure  he  w’as  in  the  room  or 
not.  That  is  why  I  told  you  yesterday  I  didn’t  know  he 
was  there  or  not.  I  was  called  in  by  the  lawyer  and 
Mrs.  Latta.  I  was  taking  care  of  a  patient  at  that  time. 

Q  Did  you  sign  your  name  to  this  paper?  A  I  did. 
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Q  Just  a  moment. 

— in  the  afternoon  of  November  13,  1952?  A 

83  No,  I  can’t  recall  that,  to  be  honest  with  you.  I 
don’t  know  exactly  what  time  it  wTas. 

Q  Well,  did  you  sign  your  name  on  this  paper  before 
Mr.  Davis  came  there  that  afternoon?  A  No,  I  did  not. 

Q  Did  you  sign  your  name  on  this  paper  before  Mr. 
Frazier  came  there  that  afternoon?  A  No,  I  did  not. 

Q  Did  you  talk  to  Mr.  Davis  about  this  paper?  A 
No,  X  did  not.  I  just  spoke  to  him,  and  that  was  all. 

Q  Was  Mr.  Davis  a  frequent  caller  at  the  home?  A 
No,  he  was  not. 

Q  How  many  times  would  you  say  that  he  came 
there?  A  Well,  now,  I  couldn’t  call  that  right  off,  be¬ 
cause  with  18  patients,  visitors  going  and  coming  all  the 
time,  I  couldn’t  keep  account  who  was  there  and  wiio 
wasn’t. 

Q  Well,  was  he  there  more  than  once?  A  I  know 
two  different  times,  and  that  is  all  I  can  remember. 

Q  Now,  you  told  us  about  his  being  there  some  time 
during  the  day  of  the  13th.  At  what  other  time  do  you 
recollect  his  being  there?  A  Well,  I  know  he  came  out 
to  see  Millie  one  morning.  He  brought  out  some 

84  things  that  Mr.  Browne  gave,  some  gowns  and 
things  for  her.  We  had  a  hard  time  buying 

clothes  for  her  because  she  was  extra  large. 

Q  Was  that  within  a  week  prior  to  the  note  of  No¬ 
vember  13th?  A  No,  that  was  about  a  month  or  two. 
Q  A  month  or  two  before  that?  A  Yes. 

Q  Did  Mr.  Davis  identify  himself  in  any  way  to 
you?  A  Just  opened  the  door  and  spoke  to  him  and 
carried  him  into  the  patient’s  room  just  like  we  always 
do,  and  go  out  and  leave  him.  We  never  stay  in  the 
room  with  our  visitors. 

Q  You  never  saw  Mr.  Davis  before  that  time  in  so 
far  as  you  can  recollect?  A  You  mean  at  the  home? 
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Q  Yes.  A  Well,  I  can’t  recall  that  right  off,  I  will 
be  honest. 

Q  Now,  yon  said,  “I  mean  at  the  home.”  Had  yon 
seen  him  at  any  other  place  prior  to  that  time?  A  No, 
I  don’t  think  so. 

Q  Well,  is  it  yonr  testimony  here  today  that  yon 

85  recollect  only  two  occasions  when  yon  saw  this 
Mr.  Davis?  A  That’s  right. 

Q  One  was  when  he  came  xmidentified  and  merely 
said  he  was  bringing  some  things  for  Miss  Mildred;  is 
that  it?  A  Him  and  Mr.  Browne  was  together. 

Q  Oh,  Mr.  Browne  brought  Mr.  Davis  to  the  home? 
A  Yes. 

Q  And  it  was  Mr.  Browne  who  brought  the  personal 
wearing  apparel  for  Miss  Mildred;  is  that  it?  A  No, 
Mr.  Davis  had  them  in  his  hands  and  Mr.  Browne  was 
out  in  the  kitchen  talking  to  ns  girls,  and  he  went  in  to 
Millie’s  room. 

Q  Now,  the  second  time  was  on  the  afternoon  of 
the  13th  of  November —  A  Now,  I  wouldn’t  say  it 
was  the  afternoon  or  that  morning,  but  he  was  there  that 
day,  I  know. 

Q  Did  he  come  —  A  And  Frazier  was  there. 

Q  Did  he  come  alone?  A  No,  he  was  with  Mr.  Fraz¬ 
ier. 

Q  And  yon  didn’t  inquire  what  matters  these  gentle¬ 
men  wanted  to  take  up  with  Miss  Mildred?  A  No,  I 
did  not. 

Q  Yon  didn’t  know  that  they  were  there  for  the 

86  purpose  of  having  her  execute  a  will?  A  Yes,  I 
think  there  was  a  will  sroing  to  be  drawed  up,  and 

of  course  they  asked  me — Millie  asked  me  if  I  would 
be  a  witness  to  it. 

0  How  lone:  before  these  gentlemen  arrived  at  the 
home  were  you  told  that  there  was  a  will  going  to  be 
drawn  up?  A  Oh,  I  would  sav  about  a  week  or  two; 
maybe  a  little  longer,  maybe  a  little  shorter. 
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Q  Well,  can’t  yon  do  any  better  than  that?  Were 
you  told  that  morning?  A  No.  I  was  taking  care  of  a 
patient  and  Mrs.  Latta  came  in  and  told  me  would  I 
come  on  in,  that  they  was  going  to  read  the  will  to  Millie 
and  ask  me  to  be  a  witness,  and  I  left  the  patient  and 
went  into  the  room. 

Q  Now,  when  you  were  first  told  that  there  was  going 
to  be  a  will  drawn  up,  whether  it  was  a  week  before  or 
longer  than  that  or  shorter  than  that  —  A  I  would 
say  about  two  weeks. 

Q  — were  you  asked  to  fix  some  time  when  it  would 
be  convenient  for  Miss  Mildred  to  see  these  gentlemen 
and  to  go  through  the  ceremony  of  executing  a  will?  A 
No.  Only  thing,  we  always  ask  if  there  is  anyone  coming 
out  to  see  Millie,  let  us  know,  because  Millie  was 
87  the  type  that  she  was  doing  something,  you  could 
sit  out  there  in  the  hall  a  half-day,  and  until  Mil¬ 
lie  was  ready  to  see  you,  she  didn’t  care  who  you  were, 
and  we  always  tried  to  tell  them  to  let  us  know  ahead 
of  time,  anyone  coming  to  see  Millie. 

Q  Had  you  told  Mr.  Frazier  that?  A  Now,  I  won’t 
say  that.  That  was  up  to  Mrs.  Latta.  I  didn’t  have 
anything  to  do  with  that  at  all.  She  took  care  of  the 
business  end. 

Q  Had  you  told  Mr.  Davis  that?  A  No,  I  had  not. 

Q  Had  you  told  Mr.  Browne  that?  A  No,  I  have 
not. 

Q  At  what  time  of  the  day  on  the  13th  of  November 
were  you  informed  that  a  lawyer  and  some  other  man 
were  coming  out  there  to  see  Miss  Mildred  about  a 
will?  A  Now,  I  can’t  recall  that  right  off,  if  it  was  be¬ 
fore  lunch  or  after  lunch. 

i  Q  Can  you  recall  who  told  you  that  these  people  were 
coming  out  there?  A  If  I  am  not  mistaken,  I  think  Mr. 
Browne  called  Mrs.  Latta  up  a  couple  days  ahead  of 
time  and  told  her  that  they  would  be  out,  and  I  know  I 
was  taking  care  of  a  patient  then  and  they  came  in  the 


room  and  told  me  that  they  was  ready  for  me  to 

88  come  in,  and  when  I  went  into  the  room  they  had 
this  paper  and  Mrs.  Latta  was  sitting  there  get¬ 
ting  ready  to  read  the  whole  thing  to  Millie  and  she 
wonld  read  a  couple  of  lines  and  ask  Millie  if  she  under¬ 
stood  it  and  Millie  said  yes,  and  then  they  would  read 
a  couple  more  and  asked  Millie  if  she  understood  it  and 
she  said  yes,  and  she  went  all  the  way  through  the  pa¬ 
per  until  she  was  completely  through,  then  I  said  to  Mil¬ 
lie,  I  said,  “Millie,  did  you  understand  it  all?”  And  she 
said,  “Yes,  I  do.” 

Q  Why  did  you  ask  her  if  she  understood  it?  A 
Well,  just  always — 

Q  Had  you  ever  before  in  your  life  witnessed  a  j 
will?  A  No,  I  haven’t. 

Q  Did  you  know  whether  or  not  it  was  customary  for 
an  attesting  witness  to  ask  the  person  wiio  signed  it 
whether  she  understood  it  or  not?  A  No,  I  did  not. 

Q  You  are  not  a  lawyer,  too,  are  you?  A  No. 

Q  Did  Mr.  Frazier  ask  her  if  she  understood  it?  A  j 
Yes,  he  did. 

Q  Tell  us  exactly  what  Mr.  Frazier  said?  A  He 
said,  “Mrs.  Nyman,”  he  said,  “You  know  Mrs.  J 

89  Latta,  she  has  been  with  you,  I  am  going  to  let  j 
her  read  it  to  you  because  I  think  you  can  under¬ 
stand  it  better  from  her  reading,”  and  Mrs.  Latta  always  j 
read  everything  to  Millie,  and  she  read  it. 

After  she  got  done,  Mr.  Frazier  said,  “Do  you  want  j 
me  to  read  it?”  And  she  said,  “No,  I  understand  it”  j 

And  I  says,  “Do  you  understand  it  good,  now,  Millie?”  I 
And  she  says,  “Yes,  I  do.” 

Q  And  Mr.  Frazier  addressed  her  as  “Mrs.  Nyman?” 

A  “Mrs.  Nyman.” 

Q  Well,  she  wasn’t  Mrs.  Nyman,  was  she?  A  Miss 
Nyman. 

Q  Well,  which  was  it?  A  It  was  Miss  Nyman  he  j 
called  her. 
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Q  How  long  did  this  ceremony  take?  A  I  expect  I 
wasn't  in  there  over  15  minutes. 

Q  And  all  that  you  have  said  just  consumed  about 
15  minutes?  A  Yes;  it  took  longer  for  to  read  this 
paper  than  it  did  anything  else,  because  she  read  it  very 
slow  to  Millie. 

Q  Now,  since  you  were  on  the  witness  stand  yester¬ 
day,  you  have  been  almost  constantly  in  the  company 
of  Mrs.  Latta,  haven’t  you?  A  That’s  right. 

Q  She  stayed  at  your  home?  A  She  did. 

90  Q  Did  you  discuss  your  testimony  with  her? 
A  No,  I  did  not.  The  only  thing  I  did  say  to 

her  yesterday,  I  said,  “I  will  not  be  able  to  take  you 
back  to  Richmond  tomorrow’  because  I  have  got  to  go 
back  into  court.”  That  w’as  all  that  was  said. 

Q  Did  Mrs.  Latta  tell  you  what  she  had  said  on  the 
witness  stand?  A  She  did  not.  Only  thing  we  said 
about  going  home,  when  I  got  her  home,  I  got  ready  and 
wrent  to  w’ork  for  12  hours,  and  I  didn’t  see  her  no  more 
until  this  morning. 

Q  Did  you  tell  her  that  you  had  testified  in  court 
that  you  only  recollected  two  persons  being  in  the  room 
at  the  time  this  paper  w’as  signed?  A  No,  I  have  not. 
I  have  not  mentioned  it.  When  you  asked  me  that  ques¬ 
tion  I  thought  you  meant  there  wras  any  outsiders  in  that 
room. 

Q  Did  I  use  the  w’ord  “outsiders”  to  you?  A  No, 
but  that  is  wiiat  I  thought  you  was  meaning.  I  knew 
you  knew’  the  law’ver  w’as  there;  he  had  to  be  there. 

Q  Now,  Miss  Gallagher,  you  knew’  on  the  13th  of 
November,  1952,  that  the  National  Savings  &  Trust  Com¬ 
pany  w’as  the  Conservator  for  Miss  Mildred  Nyman,  did 
you  not?  A  I  did  not. 

91  Q  Had  there  been  any  discussion  with  you 
about  the  appointment  of  a  Conservator?  A  No, 

it  has  not. 
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Q  Did  anyone  ever  ask  you  whether  in  your  judg¬ 
ment  you  thought  Miss  Nyman  was  of  sound  and  dis¬ 
posing  mind?  A  No,  I  have  not.  They  did  not,  no. 

Q  Is  it  your  testimony  here  today  that  you  have 
never  told  anybody  that  you  thought  Miss  Mildred  Ny-  j 
man  was  not  of  sound  and  disposing  mind?  A  No,  I  j 
have  not.  j 

Q  Will  you  think  back,  please;  any  time  between  the 
21st  day  of  February,  1952,  and  the  13th  day  of  No-  j 
vember,  1952,  did  you  say  to  anybody  that  in  your  judg-  j 
ment  Miss  Mildred  Nyman  was  not  of  sound  and  dispos¬ 
ing  mind?  A  No,  I  have  not.  i 

Q  Or  anything  to  that  effect?  A  No,  I  have  not.  j 
Q  Did  you  ever  say  to  anybody  during  that  period 
of  time  that  Miss  Nyman  didn’t  know  the  nurses  who 
were  nursing  her;  that  she  thought  the  nurses  were  her 
sister  Elma,  and  that  she  sometimes  called  her  Elma?  J 
A  She  did  that  lots;  but  that  didn’t  mean  that  she  was  j 
not  in  her  right  mind. 

92  Q  Did  she  ever  call  you  Elma?  A  No,  she  ! 
did  not.  I 

Q  Did  she  ever  call  Mrs.  Latta  Elma?  A  No;  she  ! 
always  thought  Mrs.  Latta  was  a  doctor  because  her  j 
voice  was  so  heavy. 

Q  You  mean  she  didn’t  know  whether  she  was  a  doc-  j 
tor  or  nurse?  A  Mrs.  Latta  told  her  several  times  she  j 
was  a  nurse,  but  she  said,  “Well,  you  are  a  doctor,”  be- j 
cause  every  time  she  had  a  pain  or  anything  Mrs.  Latta1 
went  right  to  her  and  gave  her  medicine  and  she  always! 
thought  Mrs.  Latta  was  a  doctor.  j 

Q  Did  you  ever  tell  anybody  between  the  21st  day! 
of  February,  1952,  and  November  13,  1952,  in  substance,! 
that  Miss  Mildred  thought  her  sister  was  still  there  in 
the  nursing  home,  although  she  had  been  dead  nearly  two 
years?  A  No,  sir,  I  did  not.  j 


i 
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Q  Never  said  anything  like  that?  A  No.  Mildred 
knew  her  sister  was  dead.  I  carried  her  to  the  funeral 
myself. 

Another  thing,  vre  don’t  discuss  our  patients  outside 
the  home. 

Q  Well,  did  you  discuss  this  patient,  Miss  Mildred 
Nyman,  in  the  home  with  anybody?  A  No,  I  did  not. 

Q  Or  her  mental  or  physical  condition?  A  No, 

93  I  did  not. 

Q  Never  at  any  time?  A  No,  I  did  not. 

Q  Miss  Gallagher,  do  you  know  whether  Mrs.  Latta 
picked  up  the  record  book  that  was  referred  to  that  your 
nurses  kept  of  your  patients?  A  You  mean  the  charts? 

Q  The  charts  and  the  record?  A  Yes;  that  is  why 
I  was  late  this  morning. 

Q  Do  you  have  that?  A  Yes,  I  do. 

Q  Will  you  produce  it?  A  They  are  in  the  other 
room. 

May  I  go  in  there  and  get  them? 

Q  I  want  to  ask  you  one  further  question  first: 

Are  you  still  employed  in  this  Cur-Lu  home?  A  No, 
we  have  sold  our  business  and  may  I  make  a  statement? 

Millie  didn’t  die  at  Curlu;  she  died  at  Forest  Glen 
Villa,  the  other  nursing  home  that  we  had.  That  is  two 
years,  almost,  apart.  Millie  died  in  1953  and  we  was  in 
Cur-Lu  in  1951  and  the  early  part  of  1952. 

Q  *  *  * 

The  incidents  that  you  have  testified  about  oc- 

94  curred  in  the  Forest  Glen  Home;  is  that  it?  A 
Forest  Glen,  yes. 

Q  But  that  home  was  likewise  owned  and  operated  by 
you  and  Mrs.  Latta?  A  Yes,  that’s  right. 

Q  Are  you  ladies  related?  A  No,  we  are  not.  She 
is  just  like  a  mother  to  me,  that  is  all. 

Q  Now,  the  records  that  you  say  you  have  are  the 
records  of  the  Forest  Glen  Home;  is  that  it?  A  Forest 
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Glen,  back  into  1951,  to  Cur-Lu.  We  bad  to  turn  the 
records  over  to  tbe  people  that  bought  it  but  they  was 
good  enough  to  turn  them  back  over  to  me. 

Q  Now,  will  you  produce  those  records,  please? 

(Thereupon  the  witness  left  courtroom  and  returned 
with  records:) 

MR.  DENIT:  May  we  have  these  marked  as  Galla-  j 
gher  for  identification  Nos.  1,  2  and  3? 

(Documents  above  referred  to  were  marked  Plaintiff  s’  j 
Exhibits  Nos.  1,  2  and  3  for  identification.)  ! 

BY  MR.  DENIT:  j 

Q  Miss  Gallagher,  you  have  produced,  and  there  have  ! 
been  marked  for  identification,  three  sheets  of  paper. 

I  will  ask  you  whether  these  constitute  the  en-  i 
95  tire  record  that  you  and  Mrs.  Latta  kept  of  the  ! 

nursing  of  Mildred  Nyman  from  August,  1951,  to 
the  date  of  her  death?  A  No,  they  are  not.  These  are  j 
her  records  at  her  last  stage,  right  before  she  died,  i 
These  are  not  mine.  I  do  not  keep  the  records;  Mrs.  j 
Latta  keeps  the  records.  She  writes  all  the  orders  out  j 
but  she  has  the  whole  file  from  the  time  that  the  girls  j 
come  with  us  in  1951  up  to  1953  but  these  are  all  I  thought  | 
you  wanted. 

We  have  the  others  in  the  room  and  they  are  just  reg-  j 
ular  charts  of  what  took  place  during  the  day. 

That  is  her  last,  right  before  she  passed  away,  the  j 
doctor’s  orders. 

Q  The  paper  which  has  been  marked  No.  1  for  identi-  j 
fication  purports  to  be  a  record  of  something  that  took  1 
place  on  2-16-53;  right?  A  That  should  be  “12.”  I 
don’t  know  if  we  forgot  to  put  the  “1”  up  there.  That 
is  12—  12-16-53. 

Q  It  is  just  ten  months  in  error,  then,  is  that  it? 

A  Yes;  I  don’t  know  why  that  “1”  is  not  up  there. 

Q  I  show  you  Sheet  No.  2,  and  that  purports  to  be  j 
a  record  of  12-16-53.  j 


i 

! 


130  A 


Are  you  sure  that  2-16-53  is  wrong?  A  Yes,  it  is. 
No,  these  are  both  right.  They  are  both  12-16, 

96  orders  from  the  doctors. 

Q  And  what  is  it  about  Sheet  No.  1  that  en¬ 
ables  you  to  say  that  it  is  not  a  record  of  what  took  place 
on  February  16th  but  is  a  record  of  what  took  place  on 
December  16th. 

•  •  *  • 

BY  MR.  DENIT: 

Q  Do  you  have  the  question  in  mind,  Miss  Gallagher? 
A  May  I  say  something? 

I  made  a  statement  yesterday.  I  thought  Dr.  Pincock 
had  been  there.  I  looked  up  the  charts  and  the  patient 
was  sick  but  Mrs.  Latta  contacted  Dr.  Pincock  over  the 
phone. 

You  have  the  orders  there. 

•  •  •  • 

97  I  made  a  statement  yesterday  I  thought  Dr. 
Pincock  came  out  to  see  Miss  Nyman  when  she 

was  sick  but  in  looking  back  to  the  charts,  I  found  out 
Mrs.  Latta  had  the  chart  in  there  where  she  had  called 
Dr.  Pincock  and  got  orders  to  give  her  penicillin  when 
she  was  sick,  and  he  did  not  come  to  the  house 
I  just  wanted  to  correct  that. 

THE  COURT:  Now,  this  last  pending  question,  do 
you  understand  that;  what  is  there  about  the  document 
that  enables  you  to  say  it  is  a  record  of  December  16th 
instead  of  February  16th? 

Do  you  understand  that  question? 

THE  WITNESS:  Yes;  I  said  they  put  the  “2”  but 
they  forgot  to  add  the  “1”  to  it — the  12-16.  The  doc¬ 
tor’s  orders  when  he  came  out  to  see  the  patient  when 
she  was  real  sick,  at  night,  at  10:30. 

BY  MR.  DENIT: 

Q  Now  look  at  Sheet  No.  3  and  tell  us  what  that 
purports — what  dates  that  purports  to  record?  A  That 
is  2-8-53 — 1  rOO  p.  m.,  Mrs.  Latta  called  Dr.  Pincock — 
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i 

i 
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Q  I  am  not  concerned  about  the  contents  of  it.  What  j 
date?  A  2-8 th  month. 

Q  The  second  day  of  the  eighth  month?  A 

98  Yes,  1953. 

Q  Of  1953.  A  Yes. 

Right  here  is  the  orders. 

I  do  not  call  the  doctor  at  all.  Mrs.  Latta  does  all  | 
that.  That  is  all  the  orders  from  the  doctors. 

Q  Well,  you  mean  you  record  the  month  second  and 
the  day  first;  is  that  the  wav  you  proceed?  A  The  sec¬ 
ond  month,  the  eighth  day,  1953. 

Q  Well,  that  is  a  different  type  of  recording  time 
from  the  one  indicated  on  Exhibit  1,  isn’t  it?  A  Yes. 

I  said  I  brought  this  in  on  account  I  made  the  statement  ! 
yesterday  I  thought  Dr.  Pincock  had  been  there  to  see 
Millie  before  this  sick  period  came  on  her,  and  I  found 
it  in  the  file  where  Mrs.  Latta  called  the  doctor,  he  j 
didn’t  come  out.  He  gave  orders  over  the  phone  what  j 
to  do.  I 

Q  Well,  now,  does  Sheet  No.  3  purport  to  record 
something  that  took  place  in  February  of  1953  or  Au-  ; 
gust  of  1953  or  December  of  1953?  WTiich?  A  This  is  j 
in  January,  1953. 

Q  WTiat  do  you  find  there  that  indicates  it  wns  in  j 
January?  A  I  am  sorry;  it  is  in  November,  the  second  j 
month. 

Q  What  do  you  find  to  indicate  it  was  in  No-  j 

99  vember?  A  The  way  she  has  got  it  charted  here.  | 

Q  What  is  it  that  show’s  November  according  j 
to  your  interpretation  of  it?  A  Wait  a  minute.  Now  I  j 
am  getting  a  little  confused  myself. 

Now,  I  can’t  answer  that  question  right  here,  because : 
she  has  got  a  couple  of  dates  on  this  I  don’t  understand. ! 

I  w’ould  rather  for  her  to  answer  this  question  because 
those  are  her  orders  and  not  mine. 

Q  Well,  these  were  the  records  that  were  kept  of  this! 
patient  and  from  which  you  nurses  were  supposed  to; 
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nnrse  her,  weren’t  you?  A  Yes,  but  like  I  said,  I  did  not 
take  any  orders  over  the  phone  for  the  doctors  and  I  did 
not  write  up  the  charts.  Mrs.  Latta  has  all  that.  She 
give  me  the  orders  and  I  carried  out  the  orders,  what  to 
do  for  the  patients. 

Q  Now,  what  I  would  specially  like  to  know  is  why 
you  brought  into  the  courtroom  here  these  papers  desig¬ 
nated  as  Exhibits  1,  2  and  3  which  do  not  purport  to  refer 
to  anything  that  took  place  on  November  13,  1952.  A 
Mrs.  Latta  told  me — You  asked  for  these  papers  and  I 
went  after  them.  That  was  my  orders  and  I  brought  them 
back  and  here  they  are. 

Q  All  right. 

100  Where  were  these  papers  obtained  from?  A  They 
are  from  Forest  Glen  Villa,  the  nursing  home. 

Q  Were  they  kept  in  any  kind  of  a  permanent  binder? 
A  Yes,  we  have  a  regular  file  for  them.  The  file  is  out 
there  in  the  other  room. 

Q  Were  they  detached  from  a  permanent  binder?  A 
Yes,  they  were. 

Q  What  kind  of  a  binder  is  it?  A  It  is  just  a  regular 
file,  a  paper  file. 

Q  Just  a  paper  file?  A  Yes. 

Q  And  these  individual  sheets  were  stuck  in  the  paper 
file;  is  that  it?  A  That’s  right. 

Q  Not  bound  together.  A  No,  they  are  not. 

Q  And  are  the  records  of  each  patient  kept  in  a  sepa- 
arate  file?  A  Yes,  each  patient  has  a  seperate  file. 

Q  Now,  did  you  ask  Mrs.  Latta  for  the  November  13, 
1952  record  of  this  lady?  A  I  didn’t  ask  her  nothing. 
She  told  me — asked  me  if  I  would  call  the  lady  up 

101  and  ask  her  if  we  could  get  Millie’s  file  and  I  did 
and  I  went  by  and  picked  them  up  this  morning 

and  brought  them  in,  and  she  handed  them  to  me  to  give 
to  you  and  that  is  all.  I  know  it  now — 
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Q  Did  Mrs.  Latta  have  some  other  papers  than  these? 
A  She  has  a  regular  file  from  1951,  from  the  time  we 
took  the  girl. 

Q  Concerning  Miss  Mildred  Nyman?  A  Yes. 

Q  Would  you  produce  that,  please?  A  The  whole  file? 

Q  Yes. 

(The  witness  left  the  courtroom,  and  returned.) 

THE  WITNESS :  Mrs.  Latta  said  will  I  please  tell  you 
that  the  files  got  all  mixed  up,  the  papers  inside  from  the 
other  home.  We  did  not  leave  them  in  the  condition  thev 
are  in  now.  The  dates  and  evervthing  are  mixed  up. 

BY  MR.  DENIT : 

Q  Well,  wiien  you  ladies  sold  out,  Mildred  Nyman  had 
been  dead  and  buried  for  nearlv  a  vear,  hadn’t  she?  A 
Yes,  but  still  they  went  through  all  the  files.  They  have  ! 
got  to  keep  them  for  five  years. 

MR.  QUIMBY:  If  Your  Honor  please,  may  I  make 
this  observation  at  this  time: 

I  don*t  know  w-hat  is  in  those  files.  I  take  it  they  ! 

102  are  the  medical  files — 

•  •  •  • 

THE  COLjRT:  Well,  matter  that  is  privileged  will  not 
be  admitted  in  evidence,  but  I  thought  wre  were  inquiring  I 
about  certain  happenings  of  people  visiting  at  a  certain  j 
time.  That  is  certainly  not  privileged. 

MR.  QIJIMBY:  No,  sir. 

i 

•  •  *  • 

103  Q  Nowr,  Miss  Gallagher,  are  you  sufficiently  fa-  j 
miliar  with  this  record  that  you  have  produced  to  j 

find  from  it  the  record  of  what  took  place  with  respect  to  j 
Miss  Mildred  Nyman  on  November  13,  1952? 

i 

i  •  i  • 

104  THE  COURT :  At  the  same  time,  your  question  I 

is  perfectly  correct  now,  can  she  tell  from  that  rec- ; 
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ord  what  took  place  with  respect  to  that  patient  on  that 
day. 

•  •  •  • 

THE  WITNESS :  You  mean  the  date  of  the  13th,  what 
took  place  all  day  long  with  the  patient? 

BY  MR.  DENIT: 

Q  Can  you  find  the  record  among  these  papers 

105  that  you  have  produced  here,  for  November  13, 

1952?  A  Now,  may  I  say  something? 

It  will  take  me  a  good  bit  to  go  through  these  to  find 
the  date  because  the  people  has  got  them  all  mixed  up 
and  we  have  them  back  to  1951. 

THE  COURT:  Well,  how  long  will  it  take  you,  about? 

THE  WITNESS:  Because  they  have  got  the  dates  all 
mixed  up. 

I  would  say  about  15  minutes. 

THE  COURT:  All  right;  we  will  take  a  recess — 

•  •  •  • 

MR.  DENIT:  I  ask  that  this  paper  be  marked  Plain¬ 
tiff’s  Exhibit  for  identification  No.  4. 

Mr.  Quimby. 

(The  document  was  shown  to  Mr.  Quimby.) 

•  •  •  • 

106  BY  MR.  DENIT: 

Q  Now,  Miss  Gallagher,  what  has  been  marked 
for  identification  as  Plaintiffs’  Exhibit  No.  4  is  a  single 
page  starting  with  an  entry  11-10  and  ending  with  an 
entry  11-17;  is  that  correct?  A  No;  down  here  it  is  the 
19th. 

Q  11-19;  is  that  a  10  or  an  11?  A  That  is  an  11. 

Q  Now,  will  you  look  at  the  entries  for  11-13,  which  I 
take  it  is  November  13:  is  that  correct?  A  That’s  right. 

Q  And  tell  us  whether  you  find  any  reference  there  to 
a  visit  by  Mr.  Frazier?  A  No,  there  isn’t. 

Q  Is  there  any  reference  to  a  visit  by  Mr.  Browne? 
A  There  isn’t. 
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Q  Is  there  any  reference  to  the  patient  having  exe¬ 
cuted  a  will  on  that  day?  A  No,  there  isn’t. 

Q  Is  there  any  reference  to  any  doctor  attending  her 
on  that  day?  A  No,  there  isn’t. 

107  MR  DENIT:  That  is  all. 

THE  COURT:  Any  redirect  examination? 

MR  QUIMBY:  No,  I  have  no  questions,  Your  Honor. 
THE  COURT :  All  right ;  you  may  step  down. 

(The  witness  left  the  stand.) 

THE  COURT:  Have  you  concluded  your  evidence  on  ; 
this  issue?  i 

MR.  QUIMBY:  Yes,  I  have,  Your  Honor. 

THE  COURT:  AH  right.  j 

Are  you  going  to  proceed  in  rebuttal  on  this? 

MR.  DENIT:  No,  sir,  vre  are  going  to  proceed  on  our 
case  in  chief. 

THE  COURT:  All  right. 

Has  Exhibit  No.  1  been  offered  in  evidence? 

MR.  QUIMBY:  I  will  offer  it  now,  if  Your  Honor 
please.  j 

THE  COURT:  Anv  objection? 

MR.  DENIT:  No,  sir.  i 

THE  COURT:  Let  it  be  admitted. 

(Will,  previously  identified,  marked  Defendant’s  Exhibit! 
No.  1,  w^as  received  in  evidence. 

Thereupon 

William  W.  Mackcdl 

i 

called  as  a  witness  for  and  on  behalf  of  Caveators  Wj 
Carroll  Brooke  and  Emma  Smallzel  Wacher,  having 

108  been  first  duly  svrorn,  was  examined  and  testified 

as  follows :  i 

i 

Direct  Examination  j 

BY  MR.  DENIT :  j 

Q  State  your  full  name,  please,  sir.  A  William  WL 

Mackall. 
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Q  Where  do  you  live?  A  Fairfax  County,  Dunn  Lor- 
ing,  Fairfax  County,  Virginia. 

THE  COURT:  How  do  you  spell  your  last  name? 
THE  WITNESS:  M-A-C-K-A-L-L  (spelling). 

BY  MR.  DENIT : 

Q  What  is  your  business  or  profession,  Mr.  Mackall? 
A  I  am  a  lawyer  by  profession. 

I  am  not  practicing,  however.  I  am  employed  with  the 
County  of  Arlington,  and  also  have  a  real  estate  broker’s 
license. 

Q  Have  you  been  admitted  to  the  bar  of  the  District 
of  Columbia?  A  Yes,  sir;  I  have  been  a  member  of  the 
bar  since  1927,  I  think. 

Q  And  were  you  at  one  time  connected  with  the  Su¬ 
preme  Court  of  the  District  of  Columbia,  now  known  as 
the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia?  A  Yes,  sir;  I  w^as  a  Deputy  Clerk  here 

109  for  about  four  and  a  half  years. 

•  •  •  • 

BY  MR.  DENIT : 

Q  Mr.  Mackall,  I  show  you  a  paper  'which  has  been 
identified  as  Plaintiffs’  Exhibit  No.  5  and  ask  you,  if  you 
will  look  at  the  signatures  which  appear  on  the  second 
page  thereof?  A  Yes,  sir. 

Q  Can  you  identify  the  signature  which  appears  as  the 
last  in  order  on  the  second  page?  A  Yes;  that  is  my 
signature. 

Q  Can  you  identify  this  paper?  A  Well,  I  can  iden¬ 
tify  it  to  the  extent  that  I  am  a  witness  here  to  the  signer 
of  this  instrument. 

Q  And  the  signer  of  the  instrument  is  Mildred  Nyman, 
by  mark,  is  that  correct?  A  Yes,  sir. 

110  Q  Now,  Mr.  Mackall,  can  you  identify  the  sig¬ 
natures  which  appear  immediately  above  yours?  A 

Yes,  sir.  The  first  signature  immediately  above  mine  is 
that  of  my  brother  who  is  now  deceased,  my  oldest 
brother,  D.  S.  Mackall,  Jr. 
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Q  And  the  signature  above  his?  A  The  signature 
above  that  is  Frederick  S.  Tyler,  who  was  an  attorney 
who  had  offices  in  the  same  suite  of  offices  that  my  father 
had  in  the  Woodward  Building. 

Q  Now,  there  are  two  signatures  which  appear  beneath 
the  word  “witness.”  Can  you  identify  those?  A  Yes, 
sir.  The  bottom  signature  is  that  of  my  brother  also, 
D.  S.  Mackall,  Jr.,  and  Frederick  S.  Tyler,  the  same  sig¬ 
natures  which  I  have  identified  below  here. 

Q  You  mean  the  signatures  of  the  same  persons  that 
you  have  identified  below  there?  A  The  same  persons, 
yes,  sir. 

Q  Now,  Mr.  Mackall,  did  you  sign  this  paper  in  the 
presence  of  Mildred  Nyman  and  at  her  request? 

MR.  QUIMBY:  If  Your  Honor  please,  I  am  going  to 
ask  that  he  ask  the  witness  how  the  paper  was  signed, 
rather  than  leading  him  as  to  how  it  was  signed. 

THE  COURT:  Well,  ask  him  who  was  present  when 
he  signed  it. 

Ill  BY  AIR.  DENIT : 

Q  Who  was  present  when  you  signed  that 
paper?  A  My  answer  to  that  could  be  only  that  Miss 
Nyman  signed  it  in  my  presence,  as  stated  in  the  attesta¬ 
tion  clause  here.  I  would  testify  that  I  would  not  have 
signed  as  a  witness  had  she  not  signed  and  complied  with 
the  wording  of  the  attestation  clause. 

Of  course,  this  has  been  about,  approximately  15  years 
ago,  but  I  am — 

THE  COURT:  Was  anybody  else  present? 

THE  "WITNESS:  Yes,  sir,  these  other  witnesses  were 
present,  and  she  w~as  present. 

BY  MR.  DENIT: 

Q  Did  you  sign  in  their  presence?  A  Yes,  sir. 

Q  Did  they  sign  in  your  presence?  A  Yes,  sir. 

Q  And  did  all  of  you  sign  in  the  presence  of  Mildred 
Nyman?  A  Yes,  sir. 
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Q  And  did  she  sign  the  paper  by  mark  in  the  presence 
of  all  of  you?  A  Yes,  sir. 

MR.  DENIT  r  We  offer  the  paper  in  evidence. 

112  THE  COURT:  Any  objection? 

MR.  QUIMBY :  I  would  like  to  cross  examine  on 
it,  Your  Honor. 

THE  COURT:  All  right. 

Cross  Examination 
BY  MR.  QUIMBY: 

Q  I  notice  that  the  last  signature  on  the  bottom  here, 
“William  W.  Mackall,”  is  that  you?  A  Yes,  sir. 

Q  Were  you  asked  to  sign  up  at  the  top  where  Mr. 
Frederick  Tyler  and  your  brother  also  signed?  A  Ap¬ 
parently  not,  sir,  or  I  would  have  signed  it. 

Q  Can  you  explain  why  it  was  that  they  had  two  wit¬ 
nesses  up  here  and  then  had  the  three  of  you  down  here? 
A  No,  sir,  I  couldn’t  explain  that. 

Q  You  don’t  remember  that. 

Where  was  this  signed?  A  In  the  Woodward  Build¬ 
ing  in  Washington,  up  at  15th  and  H  Streets,  sir. 

Q  Can  you  describe  Miss  Nyman  for  us?  A  No,  sir, 
I  could  not. 

Q  You  don’t  remember  what  she  looked  like  or  any¬ 
thing  about  her?  A  No,  sir,  I  couldn’t. 

113  Q  Wasn’t  it  a  little  unusual  that  it  would  have 
been  signed  by  mark?  A  No,  I  wouldn’t  say  so. 

I  have  signed  quite  a  few  wills  for  Mr.  Tyler  there,  who 
wrote  quite  a  few  wills,  and  I  couldn’t  at  this  point  after 
that  length  of  time  identify  any  particular  person  who 
might  have  signed  wills  at  those  various  times. 

Q  Where  is  Mr.  Tyler  now,  do  you  know?  A  Mr. 
Tyler  is  dead. 

Q  And  your  brother  is  deceased  also?  A  Yes. 

Q  Do  you  know  why  she  signed  by  mark?  A  No,  sir, 
I  couldn’t  say  right  from  my  own  knowledge  here  today 
why,  no,  sir,  I  couldn’t. 
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Q  Well,  Mr.  Maekall,  do  you  have  any  independent 
recollection  of  signing  this,  now,  or  is  it  just  because  your 
signature  is  on  there  that  you  say  that?  A  No,  sir.  I 
could  only  testify  to  the  fact  that  I  signed  it  and  every¬ 
thing  that  is  in  that  attestion  clause  took  place  at  that 
particular  time  and  place. 

Q  Do  you  have  an  independent  recollection  that  that 
occurred,  or  is  it  just  because  your  signature  is  on  here? 

A  I  base  it  on  my  signature  because  I  would  not 

114  have  signed  it  had  it  not  taken  place. 

Q  Then  it  is  only  because  your  signature  is  here 
that  you  feel  that  that  is  what  did  take  place;  is  that 
correct?  A  That  is  as  far  as  I  could  go  on  it,  yes,  sir.  j 
I  signed  it  according  to  the  attestation  clause,  and  every-  ! 
thing  that  is  stated  in  that  clause  took  effect  at  the  time  j 
and  the  place  when  I  signed. 

Q  Yes,  sir;  but  it  is  your  testimony  now  that  because 
your  signature  is  on  here,  that  is  the  reason  that  you  say  j 
that  those  things  occurred,  because  you  do  not  have  an  I 
independent  recollection;  is  that  correct?  A  Sort  of.  i 
That  is  based  on  my  having  signed  it,  that  I  know  it  took  ] 
place.  ! 

MB.  QmMBY:  If  Your  Honor  please,  in  my  opinion,  j 
if  that  is  the  only  reason  that  this  witness  can  say  that  I 
these  things  occurred,  because  his  signature  is  on  there,  I 
don’t  believe  that  that  is  proper  proof,  and  therefore  I  I 
would  have  to  object  to  it. 

•  •  •  • 

115  THE  COURT:  Hasn’t  the  Court  of  Appeals 
said  that  the  attestation  clause  is  presumed  to  be  j 

correct  ? 

MR.  DENIT:  Yes,  sir. 

THE  COURT :  I  think  a  witness  can  rely  upon  that,  if  i 
he  signed  it. 

MR.  QUIMBY :  As  I  say,  Your  Honor,  I  just  want  for  i 
the  purpose  of  the  record  to  make  the  objection. 


i 
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THE  COURT:  All  right,  I  will  admit  it. 

(Thereupon  Plaintiffs’  Exhibit  No.  5,  previously  identi¬ 
fied,  was  received  in  evidence.) 

•  •  •  * 

BY  MR.  DENIT: 

Q  Now,  Mr.  Mackall,  I  show  you  a  photostat  copy  of 
the  last  will  and  testament  of  Elma  Nyman,  as  admitted 
to  probate  and  record  in  this  court  in  Administration 
Cause  No.  79160,  and  ask  you  if  you  will  look  at  the  sig¬ 
natures  .on  that  photostat  copy.  A  Yes. 

Q  Do  you  find  your  signature  there?  A  Y~es,  sir. 
The  signature  at  the  bottom  is  my  signature. 

Q  That  would  be  at  the  bottom  of  the  reverse  side  of 
a  single  sheet  of  paper;  is  that  correct?  A  Yes, 
116  sir. 

The  signature  above  mine  is  that  of  my  brother, 
D.  S.  Mackall,  Jr.,  deceased,  and  the  signature  above  his, 
the  first  signature,  is  that  of  Frederick  S.  Tyler,  also 
deceased. 

THE  COURT :  What  is  that,  a  photostat  copy  of  what 
you  have  just  been  talking  about? 

MR.  DENIT :  No,  sir,  of  the  sister’s  will,  Your  Honor, 
executed  the  same  day. 

•  •  •  • 

MR.  QUIMBY:  Are  you  going  to  offer  that  in  evi¬ 
dence? 

MR.  DENIT:  Yes. 

MR.  QUIMBY:  I  object  to  it  because  I  don’t  see  the 
materiality  of  it,  the  sister’s  will,  Your  Honor. 

THE  COURT:  I  don’t  see  that  I  see  it  either,  yet. 

You  can  come  to  the  bench,  though,  and  explain  it  to 
me. 

(Thereupon  counsel  for  the  parties  approached  the 
bench,  and  in  a  low  tone  of  voice  conferred  with  the 
Court  as  follows:) 


I 
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MR.  DENIT:  No.  1,  it  is  offered  for  the  purpose  of 
showing  that  the  sisters  on  the  same  date  executed 

117  a  will  identical  in  terms,  one  leaving  everything  to 
the  other  in  the  event  that  she  was  living  at  the 

time  of  her  death,  and  making  the  same  provisions  for 
disposition  of  the  property  after  her  death  or  if  she  pre¬ 
deceased — if  one  pre-deceased  the  other,  or  died  in  a  com¬ 
mon  disaster. 

No.  2,  it  is  offered  for  the  purpose  of  showing  that  Mil¬ 
dred  acquired  from  her  sister  the  estate  that  she  had  at  j 
the  time  of  her  death  and  it  was  not  an  estate  that  she 
built  up  of  her  own  earnings  or  as  a  result  of  her  own  j 
efforts,  and  it  comes  down  through  the  sister  from  the  j 
father  and  the  mother.  This  is  the  testamentary  scheme  j 
that  continued  from  1939  down  to  1952. 

THE  COURT:  I  don’t  particularly  see  the  relevancy,  j 
Anything  that  constitutes,  of  course,  a  plan  or  scheme  of 
disposition  by  the  testator  is  certainly  admissible. 

MR.  QUTMBY:  May  I  say  this,  if  Your  Honor  please: 

I  can’t  see  where  it  makes  any  difference,  the  source  of 
this  money,  as  long  as  legally  it  belonged  to  Mildred  Ny¬ 
man  at  the  time  of  her  death.  The  source,  I  think,  is  ; 
strictly  immaterial,  and  however  she  got  it,  provided  she  j 
got  it  legally,  and  I  think  that  this  will  of  the  sister 

118  who  died  some  two  vears  or  so  before  Mildred  did 
certainly  has  no  place  in  this  case. 

We  have  got  enough  wills  and  codicils  and  so  on  as  it  is 
here.  I  think  it  would  .just  be  confusing  to  the  jury  and 
I  don’t  think  it  has  any  place  in  the  case,  and  certainly 
the  source  of  this  money  has  not  any  place  in  the  case, 
where  the  father  got  it  and  all  of  that  sort  of  thing,  i 
hasn’t  anything  to  do  with  the  right  of  a  person  to  give  1 
away  her  own  property  at  the  time  of  her  death. 

THE  COURT:  No,  she  could  have  disposed  of  it  any  j 
way  she  wanted  to. 

MR.  QUIMBY :  Yes,  sir. 
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i  THE  COURT:  You  have  the  will  of  the  testatrix  in 
here,  haven’t  you? 

MR.  DENIT :  Yes,  sir. 

THE  COURT:  That  has  been  admitted. 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT :  I  don’t  see  where  the  sister’s  will 
bears  on  it. 

MR.  DENIT:  It  shows,  if  the  Court  please,  as  we  see 
it,  that  these  two  girls  had  the  same  fixed  ideas  with  re¬ 
spect  to  the  disposition  of  their  property  over  a 

119  long  period  of  years  and  here  suddenly,  after  one 
dies  and  after  the  second  one  is  incapacitated,  this 

new  will  comes  into  existence. 

Now,  the  implication  certainly  is  strong,  it  seems  to  us, 
that  you  have  got  to  have  something  very  satisfactory  to 
explain  away  why  they  made  these  simultaneous  testa¬ 
mentary  dispositions.  It  must  have  been  the  result  of 
consultation  between  the  girls  and  a  fixation  of  purpose 
definitely  established  as  of  1939  as  to  what  they  were 
going  to  do  with  their  property. 

MR.  QUIMBY:  Judge,  if  you  will  read  the  will  that 
they  are  talking  about  right  there,  the  sister’s  will,  it 
clearly  states  in  it  that  if  Mildred  dies  first  these  others 
shall  get  it.  If  Mildred  doesn’t  die  first,  it  goes  to  Mil¬ 
dred  without  any  strings. 

THE  COURT  :  I  understand  that. 

MR.  DENIT:  Mildred  did  the  same  thing  in  her  part. 
THE  COURT:  Well,  that  is  in  evidence. 

MR.  DENIT:  Yes,  sir. 

THE  COURT:  I  think  that  bears  more  directly  on  it 
than  what  the  sister  did. 

MR.  DENIT :  I  think  it  does  bear  more  directly 

120  on  it,  I  agree  with  Your  Honor,  yes,  sir,  but  I 
think  this  also  is  evidence  that  may  be  properly 

considered  in  viewing  the  fixity  of  purpose  that  these  girls 
had  and  which  they  maintained  until  1952  when  this  docu¬ 
ment  comes  into  existence. 
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It  looks  almost  like  an  agreement  between  the  two  that 
this  shall  be  the  disposition  of  the  property  that  they 
have  in  their  family. 

THE  COURT:  Well,  I  can’t  see  that  it  is  particularly 
essential  but  neither  can  I  see  that  it  makes  much  harm 
or  difference.  I  will  let  it  in. 

MR.  QUIMBY :  May  I  have  the  exception  to  that. 
THE  COURT :  Yes. 

•  •  •  • 

BY  MR.  DENIT: 

Q  Mr.  Mackall,  did  you  sign  this  will  in  the  presence 
of  Frederick  Tyler  and  D.  S.  Mackall,  Jr.?  A  Yes,  sir. 
Q  And  did  they  sign  in  your  presence?  A  Yes. 

Q  And  in  the  presence  of  each  other?  A  Yes,  sir. 

Q  And  did  Elma  Nyman  sign  this  paper  in  the 
121  presence  of  all  of  you  gathered  together  at  one 
time?  A  Yes,  sir. 

THE  COURT:  You  haven’t  had  that  designated  here 
as  an  exhibit,  have  you? 

MR.  DENIT:  No,  sir. 

We  ask  the  Clerk  now  to  mark  it  Plaintiffs’  Exhibit  No. 
7  for  identification. 

•  •  •  * 

MR.  DENIT:  And  this  paper,  if  Your  Honor  please, 
like  Exhibit  No.  5,  is  dated  December  12,  1939. 

MR.  QUIMBY :  That  is  marked  Plaintiffs’  No.  7. 

MR.  DENIT:  No.  7. 

(Will,  12-12-39,  signed  by  Elma  Nyman,  marked  Plain¬ 
tiffs’  Exhibit  No.  7,  w-as  received  in  evidence.) 

•  •  •  • 

123  Thereupon 

Basil  D.  Boteler 

called  as  a  witness  for  and  on  behalf  of  the  Caveators 
W.  Carroll  Brooke  and  Emma  Smallzel  Wacher,  having 
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been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
BY  MR.  DENIT: 

Q  Will  you  state  your  full  name,  please,  sir?  A  Basil 
D.  Boteler. 

Q  Where  do  you  live,  Mr.  Boteler?  A  4217  38th 
Street,  Northwest,  Washington,  D.  C. 

Q  What  is  your  business  or  profession?  A  I  am  a 
retired  lawyer. 

Q  Were  you  engaged  in  practice  of  law  in  1940?  A 
I  vras. 

Q  Where  did  you  maintain  your  office?  A  In  1940 
I  was  in  the  Woodward  Building. 

Q  In  the  Woodward  Building.  A  Yes,  sir. 

Q  W'ere  you  acquainted  with  the  late  Fred- 

124  erick  T.  Tyler?  A  Frederick  S.  Tyler. 

Q  Frederick  S.  Tyler.  A  Yes. 

Q  Were  you  associated  with  him  at  any  time?  A 
Well,  we  had  no  partnership  but  we  had  adjoining  offices 
in  the  Woodward  Building. 

Q  And  were  you  in  the  same  suite  that  vras  also  shared 
by  Mr.  William  Mackall?  A  Well,  Mr.  William  Mac- 
kail’s  father,  Douglas  S.  Mackall — do  you  speak  of 
William  Mackall  who  has  testified  here? 

Q  Yes,  sir.  A  Well,  he  never — he  was  in  and  out 
of  that  office  but  his  father,  and  Mr.  Tyler  and  I  had 
adjoining  offices  there. 

Q  Frederick  S.  Tyler  is  now  living  or  dead?  A  He 
is  dead. 

Q  How  long  has  he  been  dead?  A  Well,  I  would  say 
probably  about  four  years.  I  don’t  recall  the  exact  date. 

Q  Mr.  Boteler,  were  you  familiar  with  the  signature 
of  Frederick  S.  Tyler?  A  I  was. 

Q  How  often  did  you  see  him  write?  A  Hund- 

125  reds  of  times. 

Q  I  show  you  a  paper  which  has  been  marked 
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Plaintiffs’  Exhibit  No.  6  and  ask  you  to  examine  it  and 
particularly  the  signatures  that  appear  on  it.  A  Yes, 
sir. 

Q  Do  you  find  your  signature  on  it?  A  I  do,  as 
apparently  a  witness,  a  witness  to  a  mark  and  witness 
under  the  attestation  clause. 

Q  Which  is  your  signature?  A  The  third  signature. 

Q  The  third  signature  in  each  instance?  A  In  each — 

Q  Can  you  identify  the  signature —  A  Well,  the  sec¬ 
ond  signature  under  the  witness  to  the  mark,  and  the  third 
signature  under — 

•  •  •  • 

THE  WITNESS:  I  say  my  signature  is  the  second 
signature  of  the  witnesses  to  the  mark,  the  third  signa¬ 
ture,  the  witness  to  the  will,  under  the  attestation  clause. 
BY  MR.  DENIT : 

Q  Do  you  know  where  that  signature  was  placed  on 
this  instrument,  that  is,  the  occasion  of  it  being  placed? 
A  The  occasion? 

126  Q  Yes.  A  I  have  no  recollection  of  it. 

Wliat  is  the  date  of  that? 

I  have  no  recollection  of  the  execution  of  the  will. 

Q  Did  you  see  Mildred  Nyman  put  her  mark  on  that 
instrument?  A  I  saw  her  put  her  mark  there,  because  I 
signed  the  attestation  clause,  and  I  wouldn’t  have  signed 
it  if  I  hadn’t  seen  her  do  it. 

Q  Did  Frederick  S.  Tyler  and  M.  Elizabeth  White 
sign  that  paper  in  your  presence?  A  Yes. 

Q  Did  you  sign  it  in  their  presence?  A  Yes. 

Q  And  did  all  of  you  sign  it  in  the  presence  of  Mil¬ 
dred  Nyman?  A  Yes. 

Q  Did  she  sign  by  her  mark  in  your  presence?  A  Yes. 

Q  And  in  the  presence  of  the  other  subscribing  wit¬ 
nesses?  A  Yes. 

Q  Did  you  read  the  attestation  clause  before  you 
signed  your  signature?  A  I  did.  I  don’t  recall 

127  this,  but  I  always  read  them.  In  this  particular 
case  I  say  I  don’t  recall  the  situation  at  all,  but  it 
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has  been  my  practice  always  to  read  an  attestation  clause 
before  I  signed  it. 

Q  And  can  you  identify  the  signature  of  Frederick  S. 
Tyler  as  Mr.  Tylers  genuine  signature?  A  Yes,  sir, 
that  is  his  signature.  I  have  seen  it  many  times. 

•  *  •  • 

Cross  Examination 
BY  MB.  QUIMBY: 

Q  Mr.  Boteler,  this  Plaintiffs’  Exhibit  No.  6  was  exe¬ 
cuted  in  your  office,  was  it  not?  A  Well,  I  would  prob¬ 
ably  say  it  was  executed  in  Mr.  Tyler’s  office,  because  I 
had  nothing,  as  far  as  I  can  remember,  to  do  with  the 
matter.  I  mean,  the  preparation  of  the  will. 

Q  Did  Mr.  Tyler  prepare  the  will;  do  you  know?  A 
I  don’t  know,  sir.  I  assume — I  assume  he  did  but  I  don’t 
know  it  to  be  a  fact. 

Q  Do  you  recall  whether  there  was  any  discussion  with 
Miss  Nyman  at  the  time  she  signed  this  paper?  A  I  do 
not  recall  it,  sir. 

Q  Do  you  remember  Miss  Nyman  at  all?  A  No,  sir, 
I  do  not. 

128  Q  Do  you  remember  why  she  signed  by  mark? 
A  No,  I  do  not. 

Q  Would  it  help  you  any  if  I  were  to  tell  you  she  was 
blind?  A  No,  I  am  sorry.  I  have  witnessed  a  great 
many  wills  and  after  fifteen  years  I  have  no  recollection 
at  all  of  the  facts  surrounding  this. 

•  •  •  • 

Q  Then  I  understand  it  is  your  testimony  that  the 
only  wray  you  can  recall  that  these  events  occurred  as  re¬ 
cited  on  this  piece  of  paper  is  because  of  the  attestation 
clause  and  the  fact  that  your  signature  is  there;  is  that 
right,  sir?  A  That’s  correct,  sir,  absolutely  correct. 
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Redirect  Examination 
BY  MR.  DENIT : 

Q  Now,  Mr.  Boteler,  I  show  you  another  document 
which  has  been  identified  as  Plaintiffs’  Exhibit  8,  being  a 
photostat  copy  of  a  codicil  to  the  last  will  and  testament 
of  Elma  Nyman,  which  was  admitted  to  probate  and  rec~ 
ord  in  this  court  in  Administration  Cause  No.  79160. 

I  will  ask  you  to  look  at  the  signatures  upon  that 
129  paper.  A  Yes. 


Q  Whose  signature  is  the  last  which  appears  there? 
A  That  is  my  signature  under  the  attestation  clause. 

Q  Did  you  see  Elma  Nyman  sign  that  paper?  A  Be¬ 
cause  of  the  recitals  in  the  attestation  clause  I  can  say 
that  I  did. 

Q  Did  she  sign  in  your  presence  and  in  the  presence 
of  the  other  two  subscribing  witnesses?  A  Because  of 
the  same  recitals,  I  would  say  yes. 

Q  And  the  other  two  subscribing  witnesses  are  Fred¬ 
erick  S.  Tyler  and  M.  Elizabeth  White. 

Can  you  identify  Mr.  Tyler’s  signature  there?  A  That 
is  Mr.  Tyler’s  signature. 

Q  Did  you  sign  in  the  presence  of  those  twro  witnesses? 
A  I  did.  * 

Q  And  did  those  two  witnesses  sign  in  your 
130  presence?  A  They  did. 

Q  And  did  all  of  you  sign  in  the  presence  of 
Elma  Nyman?  A  From  the  recitals  in  the  attestation 
clause,  yes. 


Recross  Examination  j 

BY  MR.  QUIMBY :  j 

Q  Mr.  Boteler,  I  take  it  your  answers  are  the  same  to  j 
this  Exhibit  No.  S,  Plaintiffs’  Exhibit  No.  S,  that  you; 
have  no  independent  recollection  of  it  except  because  your  ; 
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signature  is  under  the  attestation  clause,  and  I  believe  as 
a  witness — no,  just  under  the  clause — that  that  is  the  rea¬ 
son  that  you  recall  that  it  was  executed  ?  A  That  is  cor¬ 
rect  sir,  yes,  sir. 

Redirect  Examination 
BY  MR.  DENIT: 

Q  Frederick  S.  Tyler  is  the  same  gentleman  that  you 
referred  to  a  moment  ago  as  a  subscribing  witness  to  the 
Exhibit  No.  6?  A  Yes,  the  same  one. 

•  •  •  • 


131  Mary  Elizabeth  White 

called  as  a  witness  for  and  on  behalf  of  Caveators  W. 
Carroll  Brooke  and  Emma  Smallzel  Wacher  was  exam¬ 
ined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  DENIT : 

Q  What  is  your  full  name,  please?  A  Mary  Eliza¬ 
beth  White. 

Q  Are  you  sometimes  also  known  as  M.  Elizabeth 
White?  A  Yes. 

Q  Miss  White,  where  do  you  live?  A  At  3426  16th 
Street,  Northwest. 

Q  Are  you  employed?  A  I  am. 

Q  In  what  capacity?  A  As  secretary  in  a  law  firm. 
Q  Is  that  the  firm  of  Beach  &  Garnett?  A  Yes, 

132  sir. 

Q  Were  you  ever  employed  in  the  office  of  Mr. 
Frederick  S.  Tvler?  A  Yes,  sir,  I  was. 

Q  As  a  secretary?  A  Yes. 

Q  I  show  you  a  paper  which  has  been  marked  Plain¬ 
tiffs’  Exhibit  No.  6  and  ask  you  if  you  have  ever  seen  that 
before?  A  Yes. 
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Q  Do  you  know  whose  signatures  are  on  there?  A 
Yes,  all  of  the  signatures. 

•  •  •  • 

THE  WITNESS:  All  of  the  signatures.  I  am  fa¬ 
miliar  with  all  of  the  signatures. 

BY  MR.  DENIT : 

Q  Is  your  signature  upon  that  paper?  A  Yes,  it  is. 
Q  Will  you  point  it  out  to  the  Court?  A  It  is  in  this 
place,  and  here. 

Q  In  two  places.  A  Yes. 

Q  Under  what  circumstances  did  you  sign  this  paper? 
A  I  was  asked  to  be  a  subscribing  witness  to  this  will 
and  I  appeared  in  the  presence  of  these  two  other — 

•  •  •  • 

133  THE  WITNESS:  And  I  appeared  in  the  pres¬ 
ence  of  these  two  other  witnesses. 

BY  MR.  DENIT : 

Q  Now,  at  the  time  you  appeared  with  the  other  wit¬ 
nesses,  was  Mildred  Nyman  present?  A  Yes. 

Q  Did  you  see  this  paper  executed  by  her  mark?  A 
Yes,  I  did. 

Q  Did  she  execute  it  by  her  mark  in  your  presence? 
A  Yes,  she  did. 

Q  And  in  the  presence  of  the  other  two  subscribing 
witnesses,  Frederick  S.  Tyler  and  Basil  D.  Boteler?  A 
Yes. 

Q  And  then  did  you  sign  this  in  her  presence?  A 
Yes,  I  did. 

Q  And  did  the  other  two  witnesses  sign  in  her 

134  presence?  A  Yes,  sir. 

Q  And  in  the  presence  of  each  other?  A  Yes 
sir. 

Q  And  were  you  all  present  at  the  time — was  Miss 
Nyman  present  at  the  time  all  of  you  signed?  A  Yes. 

Q  Now  I  show  you  what  has  been  marked  Plaintiffs’ 
Exhibit  No.  8,  being  a  photostat  copy  of  a  codicil  to  the 
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last  will  and  testament  of  Elina  Nyman,  and  ask  you  if 
your  signature  appears  thereon?  A  Yes,  it  does. 

Q  Which  is  your  signature?  A  This  (indicating). 

Q  Can  you  identify  the  signatures  of  the  other  two 
witnesses?  A  Yes,  I  can.  Mr.  Tyler  and  Mr.  Boteler. 

Q  And  are  they  the  same  witnesses  who  appeared  as 
witnesses  with  you  upon  the  execution  of  the  codicil,  Ex¬ 
hibit  No.  6?  A  They  are. 

Q  Did  Elma  Nyman  sign  this  codicil  in  your  presence 
and  in  the  presence  of  the  other  two  witnesses?  A  Yes, 
she  did. 

Q  And  did  you  and  the  other  two  witnesses  sign 

135  in  her  presence?  A  Yes. 

Q  And  in  the  presence  of  each  other?  A  Yes, 
sir. 

MR.  DENIT:  Cross  examine. 

Cross  Examination 
BY  MR.  QUIMBY: 

Q  Calling  your  attention  to  Plaintiffs’  Exhibit  No.  6, 
I  think  you  stated  that  your  signature  is  on  there.  A 
Yes,  it  is. 

Q  Do  you  recall  where  that  paper  w*as  signed?  A  It 
was  signed  in  the  Woodward  Building,  Room  837. 

Q  And  whose  office  was  that?  A  It  w~as  the  office 
of  Mackall  and  Mackall,  in  which  Mr.  Tyler  and  Mr.  Bote¬ 
ler  each  had  an  office. 

Q  And  you  recall  that  they  w^ere  present  that  day,  do 
you  not?  A  Yes,  I  do. 

Q  And  do  you  recall  that  Miss  Nyman  w^as  there,  too? 
A  Yes. 

Q  Do  you  remember  w’hat  she  looked  like?  A  No,  I 
do  not.  I  don’t  recall. 

Q  Can  you  tell  us  anything  about  her  at  all? 

136  A  No,  I  don’t — I  can’t  say  that  I  do. 

Q  Do  you  know  why  she  signed  by  mark?  A 
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No,  I  do  not.  I  just  know  that  I  witnessed  the  mark  and 
she  made  it. 

Q  Would  it  help  you  any  if  I  were  to  tell  you  she  was 
blind?  A  No,  because  I  don’t  really  recall. 

Q  You  can’t  recall  anything  about  it  at  all?  A  No, 
sir;  nothing  other  than  what  I  have  attested  to,  the  sig¬ 
nature,  her  mark. 

Q  Do  you  know  if  the  paper  -was  read  to  her  before 
she  put  her  mark  on  it  or  not?  A  No,  I  do  not.  I  don’t 
recall. 

Q  Well,  do  you  recall  whether  she  asked  you  to  act 
as  a  witness  or  not?  A  Well,  I  am  certain  she  did. 

Q  Why  do  you  say  that?  A  Well,  I  was  requested 
to  act  as  a  witness  with  the  other  witnesses  here. 

Q  And  who  made  the  request?  A  She  made  the  re¬ 
quest. 

Q  You  remember  that,  do  you?  A  Yes,  I  remember 
it. 

Q  Beg  pardon?  A  Yes,  I  do. 

137  Q  Was  there  any  conversation  by  her  as  to  why 
she  was  signing  that  particular  paper  at  the  time  it 

wras  executed?  A  I  don’t  recall. 

Q  I  believe  you  stated  Mr.  Tyler  prepared  that.  A 
Yes. 

Q  Do  you  know*  whether  you  typed  it  up  for  him  or 
not?  A  I  don’t  really  remember  whether  I  did  or  not. 
I  might  have. 

Q  As  far  as  you  know*,  she  wras  of  sound  and  disposing 
mind  and  capable  of  executing  that  paper,  wras  she?  A 
Yes. 

•  •  *  • 

MR.  DENIT:  We  offer  exhibit  No.  8  in  evidence.  I 
think  we  have  previously  offered  No.  6  in  evidence. 

MR.  QUIMBY :  I  wrant  to  object  for  the  same  reasons, 
if  Your  Honor  please,  for  the  purpose  of  the  record. 
THE  COURT:  All  right. 

138  Well,  as  I  stated  before,  I  will  admit  it.  I  think 
the  recollection  of  the  witnesses  goes  to  the  weight 
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of  the  evidence  rather  than  the  admissibility  of  the  docu¬ 
ment. 

MR.  QUIMBY:  Yes,  sir. 

(Thereupon  the  document  above  referred  to,  previously 
marked  Exhibit  S,  received  in  evidence.) 

MR.  DENIT :  May  we  at  this  time  tell  the  jury  in  sub¬ 
stance  what  is  in  these  papers,  Your  Honor,  that  have 
been  offered?  The  jury  doesn’t  know  yet  what  is  in  them. 

THE  COURT:  I  don’t  guess  they  do.  You  can  read 
any  part  or  parts,  or  state  it,  and  counsel  for  the  oppos¬ 
ing  side  may  supplement  it  with  anything  he  thinks  should 
be  stated  that  has  not  been  stated  in  connection  with  it. 

MR.  DENIT:  May  it  please  Your  Honor,  and  you 
ladies  and  gentlemen  of  the  jury: 

Exhibit  No.  5  is  a  will  dated  December  12,  1939,  signed 
by  mark,  by  Mildred  Nyman,  and  it  provides  in  substance 
that  all  of  her  estate  after  the  payment  of  her  debts  and 
funeral  expenses  shall  go  to  her  sister  Elma  Nyman; 

That  if  Elma  should  die  before  Mildred,  or  if  both  of 
them  should  die  in  a  common  disaster,  then  the  estate 
is  to  be  distributed  $2,000.00  to  Eleanor  Jane  Nyman,  a 
niece;  $1,000.00  to  Leslie  A.  Lawrence;  and  the 
139  remainder  is  to  be  divided  among  six  cousins: 

Miss  Nettie  Browne  and  Francis  Brown,  of 
Washington,  D.  C.; 

Clifford  W.  Smallzell  and  Edith  Smallzel,  of  Haddon- 
field,  New  Jersey; 

Mrs.  Fred  Wacher,  whom  we  identified; 

Reverend  Walter  Carroll  Brooke,  whom  we  identified — 
share  and  share  alike;  and  if  anv  of  those  cousins  should 
die  before  Mildred,  then  she  revokes  the  bequest  in  so  far 
as  those  cousins  dying  are  concerned. 

Exhibit  6  is  a  codicil  to  the  will  of  December  12,  1939. 
It  is  dated  March  1,  1940,  and  provides  in  substance  that 
the  bequest  to  Eleanor  Jane  Nyman  of  $2,000.00  is  re¬ 
voked,  and  explains  the  reasons  why  it  is  revoked. 
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Now,  both  of  these  instruments  are  witnessed,  the  will 
by  Frederick  S.  Tyler,  D.  S.  Mackall,  Jr.,  and  William 
W.  Mackall,  and  the  mark  is  witnessed  by  Frederick  S.  j 
Tyler  and  D.  S.  Mackall,  Jr.  I 

This  instrument,  Exhibit  No.  5,  is  dated  on  the  same  i 
day  as  Exhibit  No.  7  which  is  the  will  of  Elma  Nyman,  j 
and  it  is  witnessed  by  exactly  the  same  witnesses. 

Now,  the  codicil  to  the  Mildred  Nyman  will  is  witnessed  j 
by  Frederick  S.  Tyler,  M.  Elizabeth  White,  and  Basil  D.  j 
Boteler,  and  the  codicil  to  the  Elma  Nyman  will,  j 

140  Plaintiffs’  Exhibit  No.  8,  is  witnessed  by  the  same 
persons. 

The  provisions  of  the  Elma  Nyman  will,  Plaintiffs’  j 
Exhibit  No.  7,  are  identical  with  the  provisions  of  the  j 
Mildred  Nyman  will.  In  other  words,  the  two  sisters  j 
made  exactly  the  same  disposition  of  their  estate.  Each  j 
gave  the  entire  estate  to  the  other  if  she  survived  but  if  j 
the  other  pre-deceased  her  or  they  died  in  a  common  acci-  j 
dent  or  common  disaster,  then  it  went  to  their  cousins. 

MR.  QUIMBY:  Ladies  and  gentlemen:  ; 

I  am  now  reading  from  Plaintiffs’  Exhibit  6,  which  is  j 
entitled  “Codicil  to  last  will  and  testament  of  Mildred  | 
Nyman,”  and  I  would  read  the  paragraph  numbered  2  of  j 
that  codicil  -wherein  it  says: 

“Whereas  in  the  third  paragraph  of  my  said  will,  I  did  j 
leave  a  bequest  to  my  niece  Eleanor  Jane  Nyman” — vrho  I 
is  the  same  party  as  one  of  the  caveators  here — 

— known  as  Eleanor  Nyman  Jenkins,  of  Washington,; 

D.  C.,  in  the  sum  of  $2,000.00,  I  now  hereby  revoke  said  ! 
bequest.  My  sister  Elma  Nyman  and  I,  having  made  aj 
settlement  of  a  caveat  threatened  to  be  filed  on  behalf  of! 
Eleanor  Jane  Nyman  against  admission  to  probate  of  the1 
will  of  my  mother  Harriet  J.  Nyman,  it  is  my  express; 
desire  that  Eleanor  Jane  Nyman  receive  no  benefit  what-; 
soever  from  my  estate.”  j 

141  In  the  codicil  of  her  sister  Elma,  -which  is  in  eviJ 
dence  here  as  Plaintiffs’  Exhibit  No.  8,  there  is 
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identical  language  with  reference  to  Eleanor  Jane  Nyman 
Jenkins,  as  that  which  I  have  just  read. 

MR.  DENIT:  Call  Mr.  Brault,  please. 

Thereupon 

Albert  E.  Brault 

called  as  a  witness  for  and  on  behalf  of  Caveators  W. 
Carroll  Brooke  and  Emma  Smallzell  Wacher,  having  been 
first  duly  sworn,  w^as  examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  DENIT: 

Q  What  is  your  full  name,  please,  sir?  A  Albert  E. 
Brault. 

Q  Where  do  you  reside?  A  610S  Poindexter  Lane, 
Rockville,  Maryland. 

Q  What  is  your  business  or  profession?  A  I  am  a 
lawyer. 

Q  Are  you  a  member  of  the  bar  of  the  District  of 
Columbia?  A  Yes,  sir. 

Q  When  wrere  you  admitted  to  practice  here?  A  In 
October,  1927. 

142  Q  Are  you  a  member  of  the  bar  of  the  State  of 
Maryland?  A  Yes,  sir. 

Q  When  w^ere  you  admitted  to  practice  there?  A  In 
1932. 

Q  Since  you  were  admitted  to  the  District  of  Colum¬ 
bia  bar,  have  you  engaged  in  active  practice?  A  Con¬ 
tinuously  since  my  admission  to  the  District  of  Columbia 
bar. 

Q  Do  you  maintain  an  office  in  the  District  of  Co¬ 
lumbia?  A  Yes  I  do. 

Q  Where?  A  In  the  Transportation  Building,  17th 
and  H  Streets,  Northwest. 

Q  Have  you  also  engaged  in  active  practice  in  Mary¬ 
land  since  you  were  admitted  there?  A  Yes,  I  have, 
eontinuouslv  since  1932. 
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Q  Mr.  Brault,  do  you  specialize  in  any  particular 
branch  of  the  legal  profession?  A  No,  I  am  engaged  in 
general  practice. 

Q  Has  your  work  included  probate  practice  as  well  as 
the  preparation  of  trusts  and  agency  contracts?  A  Yes, 
it  has. 

143  Q  And  deeds?  A  Yes,  sir. 

Q  Have  you  done  any  extensive  practice  in 
those  fields?  A  I  would  say  that  during  the  last  ten 
years  I  have  done  a  substantial  amount  of  probate  work, 
preparation  of  wills,  trust  agreements,  and  matters  of 
that  category. 

Q  Did  you  know  the  late  Mildred  Nyman?  A  Yes, 
I  did. 

Q  State  the  circumstances  under  which  you  became 
acquainted  with  her?  A  I  first  met  Miss  Nyman  in  De¬ 
cember,  1951.  The  circumstances  under  which  I  met  Miss 
Nyman  were  substantially  as  follows: 

For  the  past  ten  years  or  so,  or  maybe  longer,  I  have 
done  some  work  for  the  National  Savings  &  Trust  Com¬ 
pany  in  the  matter  of  preparation  of  wills  for  clients  of 
the  bank,  the  handling  of  probate  matters  where  the  bank 
is  named  as  executor,  and  generally  speaking,  advising 
the  bank,  and  their  clients,  on  administration  matters. 

In  December,  1951,  Mr.  Lawrence,  who  is  one  of  the 
trust  officers  of  the  bank,  communicated  with  me  and 
advised  me  that  he  w’ould  like  me  to  discuss  with  a 

144  Miss  Mildred  Nyman  the  advisability  of  the  prepa¬ 
ration  of  an  inter-vivos  trust,  and  as  a  result  of 

information  given  to  me  by  Mr.  Lawrence,  and  at  his  re¬ 
quest,  arrangements  were  made  for  me  to  see  Miss  Ny¬ 
man  at  the  Cur-Lu-Rest  Home  in  Takoma  Park,  Maryland. 

•  *  #  • 

Q  All  right,  sir:  now  can  you  proceed?  A  Arrange¬ 
ments  were  made  for  me  to  meet  Miss  Nyman  and  an 
appointment  was  made,  I  was  advised,  for  a  date  which 
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I  believe  was  December  27th.  It  was  a  day  or  two  after 
Christmas,  1951,  and  Mr.  Lawrence  and  I  went  to  see  Miss 
Nyman  at  the  Cur-Lu-Rest  Home  in  Takoma  Park. 

I  had  never  seen  the  lady  before,  and  when  we 

145  arrived  we  were  escorted  to  her  room  by  a  nurse 
or  a  lady  dressed  in  a  nurse’s  uniform  and  I  found 

Miss  Nyman  in  her  room  and,  of  course,  readily  observed 
the  condition  in  which  she  wras;  that  is,  I  found  her  to  be 
a  rather  short  woman  and  very  obese,  extremely  so.  She 
was  very  heavy.  She  was  seated  in  a  chair,  and  I  found 
that  she  was  totally  blind. 

And  we  proceeded,  then,  to  have  a  conversation  with 
Miss  Nyman  relative — 

Q  You  say  “we.”  A  Mr.  Lawrence  and  myself. 

Q  Proceed.  A  — relative  to  the  preparation  of  a 
trust  agreement,  and  the  matter  was  discussed  at  some 
length.  I  would  say  I  was  there  for  about  an  hour. 

Would  you  like  me  to  relate  some  of  the  things  that 
were  said? 

Q  Well,  I  don’t  think  it  would  be  proper  for  you  to 
relate  what  she  said  to  you  on  this  occasion — 

Yes,  I  do,  too. 

Did  Mr.  Lawrence  remain  with  you  during  the  entire 
time?  A  No,  sir,  not  during  the  entire  time. 

Q  Now,  up  to  the  time — 

Did  there  come  a  time  when  Mr.  Lawrence  excused 
himself  and  left  the  room? 

146  A  Yes,  sir,  there  was. 

Q  Up  until  that  time  what  transpired  at  this 
interview'  in  December?  A  Well,  Mr.  Denit,  the  reasons 
for  the  advisability  of  a  trust  agreement  had  been  previ¬ 
ously  explained  to  me  by  Mr.  Lawrence  and  we  reviewed 
those  reasons  with  Miss  Nyman,  and  as  I  recall  it  had 
not  been  too  long  prior  to  that  time  that  Miss  Nyman’s 
sister  had  died,  and  they  had  been  very  close.  Miss  Ny¬ 
man  w’as  obviously  an  ill  voman.  She  needed  constant 
supervision  and  care.  In  other  w’ords,  she  wras  not  able 


to  care  for  herself.  She  had  lived  at  her  own  home,  as 
I  understood  it,  until  some  months  preceding  this  date. 

I  couldn’t  tell  you  how  long.  And  then  she  had  been 
transferred  to  this  nursing  home,  v’here  I  wras  told  she 
required  constant  attention. 

Due  to  the  death  of  her  sister  it  was  felt  that  the  bank 
would  feel  a  little  insecure  in  continuing  the  arrange¬ 
ment  which  they  had  previously  had  with  Miss  Nyman. 

Q  What  wn.s  that?  A  W7ell,  as  I  understood  it,  the 
bank  had  acted  as  agent  for  the  two  sisters,  Miss  Mildred 
Nyman,  who  is  the  decedent  we  are  speaking  of  now,  and 
her  sister,  wdio  had  pre-deceased  her,  and  under  the  pro¬ 
visions  of  that  agreement,  -which  I  never  saw,  the  bank 
more  or  less  took  care  of  all  of  their  financial 

147  obligations. 

•  •  *  * 

i 

During  the  course  of  our  conversation,  of  course,  I 

called  Miss  Nvman’s  attention  to  the  fact  that  with  such 
* 

an  arrangement  as  had  previously  existed,  if  she  became  j 
so  ill  that  she  could  not  make  decisions  for  herself 

148  or  instruct  her  agent,  the  bank,  what  to  do  for  her,  J 
that  they  would  then  have  to  discontinue  acting  in 

the  capacity  of  agent,  and  that  if  it  was  her  desire  to 
have  the  bank  continue  to  handle  her  affairs  until  her  • 

i 

death,  as  they  had  done  for  her  sister,  that  I  felt  it  advis¬ 
able  to  enter  into  a  trust  agreement  wrherebv  she  would  j 
transfer  her  assets  to  the  bank  as  trustee  and  give  spe-  j 
cific  instructions  in  the  trust  agreement  as  to  the  manner 
in  w'hich  the  trust  v*as  to  be  administered  for  her  benefit,  ! 
and  which  was  to  terminate  upon  her  death.  It  would  ; 
then  be  automatically  transferred  to  her  estate. 

And  w’e  spent  some  time  in  explaining  that  to  Miss  Ny-  ! 
man,  and  she  appeared  to  understand  vdiat  we  were  tell-  j 
ing  her,  and  she  said  that  the  bank  had  handled  her  af-  ! 
fairs  and  the  affairs  of  her  sister,  and  her  family,  for  j 
many,  many  years,  and  she  had  full  confidence  in  the  j 
bank  and  she  wanted  them  to  continue  in  that  capacity,  J 
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and  if  the  preparation  of  a  trust  agreement  was  the  best 
way  to  accomplish  that  purpose,  then  she  would  want  me 
to  prepare  such  an  agreement,  and  I  told  her  that  I  would. 

During  the  course  of  our  conversation  she  said  that  she 
also  desired  to  have  a  codicil  prepared  to  her  last  will 
and  testament,  and  it  was  at  that  point  that  Mr.  Lawrence 
asked  her  if  she  would  like  to  discuss  that  with  me 

149  privately,  and  she  said  that  she  did,  and  he  excused 
himself  and  then  Miss  Nyman  and  I  had  a  conversa¬ 
tion  about  a  proposed  codicil. 

Q  Now,  subsequent  to  that,  did  you  see  Miss  Nyman 
again  and,  if  so,  at  what  time?  A  Yes,  sir;  I  saw  Miss 
Nyman  again  on  the  evening  of  January  2S,  1952. 

Q  Was  she  alone  when  you  saw  her?  A  No,  sir. 

Q  Who  was  with  her?  A  When  I  entered  her  room 
I  found  Mr.  Browne  and  Mrs.  Browne  there. 

Q  Now,  what  transpired  after  that?  A  You  mean 
after  I  left  her  room? 

Q  After  you  saw  Mr.  and  Mrs.  Browne  in  the  room? 
A  I  had  requested  Mr.  Lawrence  to  contact  the  Cur-Lu- 
Rest  Home  and  arrange  an  appointment  for  me  to  see 
Miss  Nyman  alone.  I  felt  that  I  wanted  to  discuss  the 
matter  with  her  privately,  and  the  appointment  was  made 
for  the  afternoon  of  January  2Sth,  by  contacting  the 
lady  in  charge  of  the  nurse’s  home,  and  I  went  to  keep  my 
appointment,  and  when  I  arrived  I  was  escorted  to  her 
room,  which  was  the  same  location  where  I  had  been  be¬ 
fore,  and  I  found  this  gentleman  and  lady  in  the  room 
with  Miss  Nyman. 

150  Q  You  referred  to  Mr.  and  Mrs.  Browne. 

You  mean  Mr.  Francis  Sharpe  Browne  and  Mrs. 
Effie  Browne,  his  wife?  A  That’s  correct,  sir.  Mr. 
Browne,  who  sits  over  there.  Mr.  Francis  Browne. 

Mr.  Browne,  as  soon  as  I  entered  the  room,  he  stood 
up  and  introduced  himself  to  me  and  informed  me  that 
he  was  related  to  Miss  Nyman  and  that  he  had  come  up 
there  to  see  what  was  going  on,  and  so  then  he  asked  me 
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to  state  my  business,  or  words  to  that  effect,  and  I  then 
spoke  to  Miss  Nyman  and  asked  her  if  she  wanted  to  dis¬ 
cuss  this  matter  with  me,  and  I  think  Mr.  Browne  asked 
her  if  she  knew  me,  and  she  said  no,  and  I  said,  “Well, 
do  you  recall  that  about  a  month  ago  I  came  here  with 
Mr.  Lawrence  of  the  National  Savings  and  Trust  Com¬ 
pany  ?” 

I  said,  “Do  you  know  Mr.  Lawrence?” 

She  said,  “Yes,  I  do.” 

I  said,  “Well,  do  you  recall  Mr.  Lawrence  coming  here 
with  me  about  a  month  ago  and  introducing  me  to  you,  at 
which  time  we  spent  some  time  discussing  some  legal 
matters  ?” 

She  said,  “No,  I  don’t  remember  that.” 

Q  Now,  did  Mr.  Browne  remain  in  the  room  while 
this  conversation  was  taking  place?  A  Yes,  sir.  He 
and  his  wife  both  remained  in  the  room. 

151  Then  I  asked  Miss  Nyman,  I  said,  “Don’t  you 
remember  me  at  all? 

“Do  you  recognize  my  voice?” 

She  says,  “No,  I  don’t.”  i 

I  said,  “Do  you  have  any  recollection  of  having  met  j 
me  before?”  j 

She  says,  “I  don’t  remember  ever  meeting  you  before  | 
or  ever  talking  to  you.”  j 

I  said,  “Very  well,  then,  there  is  nothing  for  me  to  dis-  j 
cuss  with  vou  anv  further,”  and  I  left  the  room.  I 

r  *  *  #  4  I 

Q  Was  any  reference  made  in  that  conversation  to  the  j 
prior  conversation  about  an  inter- vivos  trust?  A  No,  j 
sir,  I  don’t  believe  so.  I  think  that  I  just  limited  my  in¬ 
quiry  to  a  discussion  of  legal  matters  affecting  her  estate,  j 

I  may  have  said  that,  sir. 

Q  And  she  didn’t  recall  ever  having  discussed  such  j 
matters  with  you?  A  That  is  what  she  told  me  at  the  j 
time,  yes,  sir. 
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Q  And  Mr.  Browne  was  there  at  that  time?  A  Yes, 
he  was;  Mr.  and  Mrs.  Browne. 

Q  What  next  transpired?  A  Well,  I  then  left  Miss 
Nyman’s  room,  expecting  to  leave  the  building. 

152  The  lady  wdio  had  admitted  me  to  the  house  had 
hung  my  hat  and  coat,  I  think,  on  a  clothes  rack  in 

the  hallway,  if  I  remember  correctly,  and  I  immediately 
went  over  there  to  get  my  hat  and  coat  and  leave,  which 
I  did,  and  as  I  went  out  of  the  front  door  of  the  house, 
this  nurse’s  home  is  just  a  big — a  rather  large — it  has 
the  appearance  of  a  private  home,  but  it  is  a  nursing 
home  in  Takoma  Park.  I  went  out  on  the  porch  and  Mr. 
Browne  followed  me  out,  and  he  came  over  to  me  and  he 
said,  “Now,  I  don’t  know  what  your  business  is,  but  I 
have  been  told  you  were  coming  up  here  to  have  Miss 
Nyman  sign  a  will,  and  if  that  was  your  purpose,”  he 
said,  “it  must  be  very  obvious  to  you  that  she  is  mentally 
incompetent.” 

He  said,  “She  can’t  remember  anything  from  one  day 
to  the  next.  You  see,  she  didn’t  even  remember  you  com¬ 
ing  out  here  before,  and  she  has  been  getting  progres¬ 
sively  worse.  I  visit  with  her  frequently,  every  week,  and 
she  just  can’t  make  a  will,  couldn’t  make  a  contract.  She 
is  in  no  mental  condition  to  do  it.” 

I  said,  “Mr.  Browne,  I  did  not  come  out  here  for  the 
purpose  of  having  Miss  Nyman  execute  a  will.  I  only 
came  out  here  to  discuss  some  matters  with  which  she 
consulted  me  about.” 

153  And  I  said,  “In  view  of  what  you  tell  me,  of 
course  I  will  do  nothing  further  until  I  consult  with 

her  physician.” 

And  that  is  about  the  extent  of  the  conversation  we 
had. 

Q  Now,  up  to  that  time,  had  you  been  employed  by 
Mr.  Browne  to  do  anything  for  him  as  her  lawyer?  A 
No,  sir,  I  had  not. 


161 A 


Q  Now,  Mr.  Brault,  after  leaving  the  home  on  Janu¬ 
ary  28,  1952,  did  you  thereafter  see  Miss  Nyman?  A  I 
No,  sir,  I  never  saw’  her  after  that  In  fact,  they  are  the  i 
only  two  occasions  that  I  ever  saw’  Miss  Nyman. 

Q  Did  you  thereafter  have  anything  to  do  with  an  j 
application  for  the  appointment  of  a  Conservator  for  ! 
her?  A  Yes,  sir,  I  did.  In  fact,  I  prepared  the  petition. 

Q  Will  you  state  the  circumstances  under  w’hich  that  | 
petition  was  prepared;  who  arranged  for  it?  A  Well,  j 
Mr.  Denit,  some  time  following  my  visit  to  Miss  Nyman’s  j 
room  on  January  28,  1952,  I  had  some  conversations  with  ! 
other  people.  I  contacted  her  doctor,  Dr.  Pincock,  and 
of  course  I  reported  back  to  the  National  Savings  &  Trust  i 
Company  w’hat  had  occurred  on  the  evening  of  j 
154  January  28th. 

The  bank  then  considered  the  matter  and  follow-  | 
ing  consideration  by  various  officials  of  the  bank  and  j 

_  I 

certain  medical  examinations  made  by  Dr.  Pincock,  Miss  j 
Nyman’s  physician,  and  Dr.  Overholser,  who  was  retained 
for  that  purpose,  I  w’as  asked  to  communicate  with  Mr.  j 
Browne  who  I  was  told  had  agreed,  as  the  next  of  kin,  to  j 
serve  as  petitioner  in  the  preparation  of  a  petition  in  the  I 
United  States  District  Court  for  the  appointment  of  a  ! 
Conservator  to  manage  the  affairs  of  Miss  Mildred  Ny-  j 
man. 

And  as  a  result  of  that  request,  which  w’as  made  by  the  i 
bank,  I  contacted  Mr.  Browne  by  telephone,  and  I  told 
Mr.  Browne  that  I  understood  from  Mr.  Lawrence,  I  be¬ 
lieve — or  it  may  have  been  Mr.  Hall,  who  is  Vice  Presi-  j 
dent  and  Trust  Officer  of  the  bank — that  he  had  agreed  ! 
to  file  a  petition  as  next  of  kin  to  the  United  States  Dis-  ! 
trict  Court  asking  that  a  Conservator  be  appointed  to  i 
manage  the  affairs  of  Miss  Nyman,  and  he  said  yes,  he  ' 
had. 

Then  I  said,  “Mr.  Browne,  I  have  been  asked  to  pre-  i 
pare  that  petition,  as  counsel.  Would  it  be  convenient  to  i 
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you  to  come  to  my  of  lice  for  the  purpose  of  discussing 
the  contents  of  that  petition?” 

And  Mr.  Browne  said  he  would  be  glad  to  come  down. 

An  appointment  was  made,  and  Mr.  Browne  did 

155  come  to  my  office.  When  Mr.  Browne  was  in  my 
office,  I  reviewed  with  him  the  information  which 

had  been  given  to  me  by  the  bank  concerning  the  blood- 
relatives  of  Miss  Nyman  and  explained  to  him  that  under 
the  provisions  of  the  statute  it  would  be  necessary  to 
serve  notice  upon  all  of  the  blood-relatives,  that  is,  the 
heirs  and  next  of  kin,  of  Miss  Nyman,  and  I  would  like 
to  be  certain  that  I  had  the  proper  names  and  the  proper 
addresses  of  all  of  those  persons. 

Mr.  Browne  was  very  cooperative,  and  we  reviewed  the 
list,  and  as  I  recall  it,  the  information  which  had  been 
previously  given  to  be,  was  verified  by  Mr.  Browne  as 
being  correct,  and,  accordingly,  a  petition  was  prepared, 
that  is,  subsequent  to  our  conference,  or  my  conference 
with  Mr.  Browne,  and  then  a  later  appointment  was  made 
with  me  and  Mr.  Browne  for  the  purpose  of  having  him 
execute  the  petition. 

Q  I  show  you  a  paper  which  is  of  record  in  this  court 
in  Civil  Action  No.  1134-52,  Tn  Be  Mildred  Nyman,  and 
ask  you  if  you  can  identify  it?  A  Yes,  sir.  This  is  the 
court  file  on  that  case  and  the  first  paper  in  the  file  is 
the  petition  for  appointment  of  Conservator,  which  was 
filed  on  March  31,  1952,  and  is  signed  by  me  as  attorney 
for  the  petitioner,  and  is  signed  by  me  as  attorney 

156  for  the  petitioner,  and  is  executed  by  Mr.  Francis 
S.  Browne  as  the  petitioner  in  the  petition. 

Q  Tn  other  words,  that  is  the  petition  that  was  pre¬ 
pared  by  you  and  filed  for  the  appointment  of  a  Conser¬ 
vator.  A  That  is  correct,  sir. 

Q  Now,  Mr.  Brault,  when  and  where  was  this  petition 
signed  by  Mr.  Browne?  A  This  petition  was  executed 
by  Mr.  Browne  on  March  7,  1952,  in  the  conference  room 
which  is  located  on  the  third  floor  of  the  National  Sav- 
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ings  &  Trust  Building,  15th  and  Pennsylvania  Avenue,  j 
Northwest. 

Q  Was  it  read  by  Mr.  Browne  before  he  signed  it?  j 
A  Yes,  it  was.  j 

In  fact,  Mr.  Browne  and  I  spent,  I  would  say,  at  least  j 
a  full  hour  or  if  not  longer,  in  reviewing  the  petition  and 
in  going  over  its  contents  very  carefully. 

Q  Did  he  say  anything  to  you  to  indicate  whether  he  \ 
understood  the  petition  and  knew  the  contents  of  it?  A  j 
I  am  sure  that  he  did,  sir. 

Q  After  you  and  he  had  discussed  it,  did  he  go  before  j 
a  notary  public  and  acknowledge  it?  A  Well,  after  Mr.  j 
Browne  and  I  had  completed  our  discussion  of  the 
157  petition  and  he  told  me  that  he  was  ready  to  exe-  j 
cute  the  petition,  fully  understood  it,  I  then  in-  ■ 
quired  of  an  employee  outside  the  conference  room — the  : 
conference  room  is  located  at  the  comer  of  the  building — 
right  outside  this  room  I  understand  is  an  Accounting  j 
Department  or  some  Department — 

•  #  •  « 

I 

THE  WITNESS :  Right  outside  the  conference  room 
there  are  a  number  of  employees  who  work  there,  and  I 
just  stepped  out  and  asked  one  of  them  if  they  knew  who 
was  available  there  as  a  notary  public  and  I  was  advised 
that  Miss  Engle,  who  is  one  of  the  Assistant  Trust  Offi- j 
cers,  was  a  notary  public,  and  she  was  sent  for  and  came  : 
to  the  conference  room,  and  the  petition  was  executed  by 
Mr.  Browne  in  her  presence  and  she  took  his  aeknowd-  j 
edgement. 

BY  MR.  DENIT: 

Q  Now,  do  you  know  when  this  petition  was  pre- ! 
sented  to  the  Court  for  its  consideration  and  action?  Aj 
Well,  I  can  tell  that  from  the  record,  sir. 

The  petition  requested,  as  I  recall,  that  the  National' 
Savings  &  Trust  Company  be  appointed  as  Temporary' 
Conservator,  and  under  the  provisions  of  the  statute  the  i 


164  A 


Court  may  appoint  a  Temporary  Conservator 

158  pending  final  hearing  on  the  petition,  and  that 
was  done  on  the  13th  day  of  March,  1952. 

Q  At  the  same  time  was  Mr.  William  C.  Sullivan 
appointed  as  Guardian  Ad  Litem  for  Miss  Mildred  Ny¬ 
man?  A  Yes,  sir;  under  the  provisions  of  that  order 
w’hich  had  previously  been  prepared  and  which  had  been 
presented  to  the  Court,  the  Court  named  the  National 
Savings  &  Trust  Company  as  Temporary  Conservator,  set 
for  hearing  the  petition  on  its  merits  on  April  8,  1952,  at 
10  a.  m.,  and  ordered  that  notice  be  given  to  the  heirs  of 
Mildred  Nyman  within  14  days,  and  also  appointed  Wil¬ 
liam  C.  Sullivan  as  Guardian  Ad  Litem  to  act  for  Mildred 
Nyman. 

Q  Now,  Mr.  Brault,  was  the  petition  heard  by  the 
Court  on  April  8,  1952?  A  Yes,  it  was. 

Q  Do  you  know  who  vrere  present  "when  the  petition 
was  heard?  A  Yes,  sir.  At  the  hearing  of  the  petition, 
Mr.  William  C.  Sullivan  was  present,  as  Guardian  Ad 
Litem. 

He  had  filed  a  written  report  prior  to  that  date. 

Mr.  Browne  was  present  with  me  in  the  courtroom. 

Mr.  Hart  was  present — Mr.  David  Hart,  who  sits  here, 
was  present,  representing  one  of  the  heirs,  Mrs.  Eleanor 
Jenkins. 

159  Now,  did  Mr.  Browne  remain  throughout  the 
hearing?  A  Yes,  he  did. 

Q  And  until  the  Court  announced  his  determination 
on  the  petition?  A  Yes,  sir. 

Q  Was  there  presented  to  the  Court  during  the  hear¬ 
ing  upon  this  petition  a  written  report  of  Dr.  Winfred 
Overholser?  A  Yes,  sir,  there  was. 

Well,  I  say — I  am  sure  there  was,  Mr.  Denit.  May  I 
make  certain  of  that? 

(The  witness  inspected  court  jacket.) 

Yes,  sir,  that  was  presented  to  the  Court.  In  fact,  it 
is  stamped  April  8,  1952. 


Q  And  did  the  Court  consider  this  letter  in  reaching  j 
a  conclusion  to — as  to  its  final  decision  in  the  matter?  I 
A  Yes,  sir,  the  Court  did. 

Q  Was  there  also  considered  by  the  Court  a  letter  ) 
from  Dr.  Overholser  to  William  C.  Sullivan,  dated  March  j 
28,  1952?  A  Y^es,  sir;  that  letter  was  also  presented  to 
the  Court  and  read  by  the  Court.  j 

160  Q  And  were  both  the  report  of  Dr.  Overholser  j 
and  the  letter  to  Mr.  Sullivan  made  a  part  of  the 

record  in  the  Conservator  proceeding?  A  Yes,  they  j 
were.  j 

Q  Has  there  been  any  application  to  remove  them  j 
from  the  record?  A  Not  that  I  know  of,  sir. 

Q  Now,  on  April  8,  1952,  what  was  the  action  of  the 
Court  upon  the  petition  for  the  appointment  of  a  Con-  j 
servator?  A  The  Court  granted  the  petition  and  ap¬ 
pointed  the  National  Savings  &  Trust  Company  as  Per-  I 
manent  Conservator.  The  order  was — the  order  appar-  j 
ently  was  not  presented  that  day,  sir.  It  was  presented  j 
on  the  following  day,  April  9th,  and  was  signed  by  Judge  j 
Matthew  McGuire,  who  heard  the  petition  on  April  8th  j 
and  indicated  on  April  8th  that  the  petition  wrnuld  be  ! 
granted.  He  signed  an  order  on  the  following  day. 

I  beg  your  pardon,  sir.  The  order  is  dated  the  9th  of  j 
April  but  it  is  filed  as  having  been  filed  on  April  8th, 
1952,  and  I  wouldn’t  be  sure  whether  it  was  signed  the  ; 
9th  of  April  or  the  8th  of  April.  At  any  rate,  it  was  | 
signed  either  on  the  8th  or  on  the  9th.  ; 

Q  In  pursuance  of  the  order  of  appointment, ! 

161  did  the  National  Savings  &  Trust  Company  qual¬ 
ify  as  Conservator?  A  Yes,  sir,  the  bank  did,  and! 

acted  as  such. 

Q  Until  the  death  of  Mildred  Nyman?  A  So  far  as 
I  know’,  yes,  sir 

MR.  DENIT:  We  offer  in  evidence,  mav  it  please! 
Your  Honor,  the  petition  w’hich  is  marked  “Filed  March: 
13,  1952,”  the  order  appointing  the  Temporary  Conserva- 
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tor  and  Guardian  Ad  Litem,  which  was  filed  March  13, 
1952;  the  order  appointing  a  Permanent  Conservator, 
filed  April  S,  1952,  but  actually  dated  April  S,  1952 — it 
must  have  been  that  the  Clerk  stamped  the  order  when 
it  was  submitted  and  the  Judge  didn’t  sign  the  order 
until  the  following  day,  but  that  is  the  way  it  appears 
of  record. 

THE  COURT:  All  right. 

Any  objection  to  those  three  items? 

MR.  QUIMBY :  The  only  objection  1  have,  if  Your 
Honor  please,  would  be  that  one  reference  in  the  petition 
that  we  discussed  this  morning  in  chambers. 

•  •  »  • 

THE  COURT :  You  had  better  come  to  the  bench. 

(Thereupon  counsel  for  the  parties  approached  the 
bench,  and  in  a  low  tone  of  voice  conferred  with  the 
Court  as  follows:) 

162  THE  COURT:  I  followed  your  identification  or 
reference  to  things,  and  there  were  certain  reports 
of  Dr.  Overholser  that  were  referred  to  but  not  included 
in  the  offer  here. 

MR.  DENIT:  That  is  right. 

MR.  QUIMBY :  There  is  reference  to  it  in  there. 

THE  COURT:  Yes,  there  is  reference  to  it  in  the 
petition. 

MR.  QUIMBY :  Yes,  and  quoting  the  Doctor  in  there. 

THE  COURT:  Well,  now,  that  raises  something  of 
the  question  we  have  been  talking  about  but  not  entirely. 

Here  is  the  document  that  is  offered  by  the  petitioner. 
Now,  he  objects  to  the  admission  of  that  here. 

MR.  QUIMBY:  Yes;  for  the  same  reason  that  I  told 
you. 

THE  COURT:  Well,  but  if  he  represents  it  in  his 
petition  to  the  Court,  how  can  he  object  to  it  as  being 
privileged  ? 

MR.  QUIMBY:  He  is  going  to  testify  that  he  didn’t 
read  that  and  it  wasn’t  read  to  him,  and  that  he  was 
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asked  to  sign  and  lie  so  did  sign  it,  merely  because 

163  they  asked  him  to  sign  it,  and  he  knew  nothing 
about  what  was  in  there.  They  told  him  that  was 

the  thing  for  him  to  do  in  order  to  get  the  bank  to  take 
care  of  her,  and  he  said  “All  right,”  and  he  just  put  his 
name  on  there  because  they  told  him  to. 

That  is  going  to  be  his  testimony. 

THE  COURT:  That  is  going  to  be  something  of  the 
question  of  credibility,  then. 

MR.  QUIMBY:  Yes,  that’s  right,  Your  Honor. 

THE  COURT:  He  states  in  here,  it  is  his  considered 
opinion  that  Mildred  Nyman  is  not  able  to  properly  — 
that  is  not  necessarily  mental  incapacity. 

MR.  QUIMBY:  No. 

THE  COURT :  Well,  even  mental,  it  could  be. 

MR.  QUIMBY:  Yes  that  is  true. 

There  is  a  reference  in  there  somewhere,  Judge,  and 
I  believe  it  is  up  near  the  beginning  of  it. 

THE  COURT:  Yes,  I  have  found  it. 

MR.  QUIMBY:  It  might  be,  Judge,  that  we  could 
withhold  introduction  of  this  for  the  time  being,  and  wait 
until  other  evidence  is  in. 

THE  COURT:  If  it  is  depending  on  that  ques- 

164  tion  altogether,  that  is  what  I  should  do. 

The  only  question  occurred  to  me  was  I  was  con¬ 
sidering  here,  that  here  was  a  document  that  was  signed 
by  the  person  objecting  to  it 
MR.  QUIMBY:  Yes. 

THE  COURT:  And  it  didn’t  seem  to  me  like  they 
could  take  the  position  that  he  was  signing  it  and  that  this 
other  man  was  acting  as  his  attorney  in  the  preparation 
of  it,  and  then  at  the  same  time  object  to  it  on  the  ground 
of  its  being  privileged. 

MR.  QUIMBY :  Exactly. 

THE  COURT:  What? 

MR.  QUIMBY :  As  I  say,  normally,  that  would  cer¬ 
tainly  be  the  situation,  and  from  his  testimony  it  will  be. 
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MR.  DENIT:  It  is  also  a  novel  thing  for  a  man  to 
represent  in  one  part  of  the  court  that  a  certain  thing  is 
a  fact  and  contend  in  another  part  of  the  court  that  it 
isn’t — the  same  court. 

The  law  of  estoppel  certainly  does  come  down  on  him 
pretty  hard. 

1  MR.  QUIMBY:  We  are  dealing  with  a  man  who  is  83 
years  old  here,  and  he  says  he  didn’t  read  it,  and  he  tells 
me  he  didn’t  read  it,  and  really,  Judge,  I  believe 

165  him. 

•  •  •  • 

THE  COURT:  Well,  just  for  the  moment,  I  will  defer 
ruling  on  the  motion  to  admit  the  petition. 

166  The  order,  I  take  it,  of  the  Temporary  Conser¬ 
vator  and  Guardian  Ad  Litem,  and  the  order  ap¬ 
pointing  the  Permanent  Conservator,  is  not  objected  to, 
is  it? 

MR.  QUIMBY:  Well,  as  I  recall  it— 

No,  I  don’t  think  I  can  object  to  that,  if  Your  Honor 
please. 

THE  COURT:  Of  course,  you  could  object  to  it  but  I 
might  overrule  the  objection. 

•  *  •  • 

THE  COURT:  Come  to  the  bench  a  minute,  please. 
(Thereupon  counsel  for  the  parties  approached  the 
bench,  and  in  a  low  tone  of  voice  conferred  with  the 
Court  as  follow's:) 

THE  COURT :  I  have  reviewed  some  of  the  cases  that 
are  referred  to  in  the  A  L.  R.  note,  and  very  frankly,  I 
am  inclined  to  the  view  that  the  testimony  of  a  physician 
wrho  is  called  to  make  an  examination  of  a  person  for 
purposes  other  than  a  treatment  and  particularly 

167  for  purposes  of  informing  someone  other  than  the 
patient,  is  not  within  the  ambit  of  the  privilege 

statute,  winch  I  think  is  intended  to  protect  the  confidence 
that  a  patient  reposes  in  a  physician,  to  enable  that  phv- 
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sician  to  properly  treat  and  cure  the  ailment  with  which 
the  patient  is  inflicted. 

In  the  Catoe  case,  which  I  decided,  of  course  that  was 
a  criminal  case,  it  was  clearly  within  the  exception  that 
the  statute  points  out  with  respect  to  criminal  cases,  but 
it  also  discussed  the  reasoning  that  I  indulged  in  there, 
too,  and  seemed  to  agree  with  it,  that  the  examination 
conducted  in  that  instance  was  not  the  kind  of  relationship 
of  patient  and  physician  that  is  contemplated  to  be  pro¬ 
tected  by  the  statute. 

While  I  entertain  that  view  at  the  moment,  I  am  not 
entirely  settled  in  my  mind  about  it,  and  I  believe  I  "would 
rather  give  the  matter  a  little  more  thinking  and  possibly 
have  the  benefit  of  some  further  authorities  if  either  I 
can  find  them  or  counsel  can. 

So  I  am  inclined  to  keep  this  matter  that  we  are  talk-  j 
ing  about  now  a  little  bit  further  under  advisement 
168  until  I  make  a  definite  decision. 

Another  thing  that  occurs  to  me  is  that  it  might 
be  important  to  know  just  what  the  facts  are  relating  to  1 
this  examination  of  the  deceased  by  Dr.  Overholser,  what  ! 
he  represented  to  her,  what  was  said  to  her  about  the  j 
examination,  and  to  clear  up  whether  there  could  be  any  j 
basis  for  the  proposition  that  the  relationship  of  patient  | 
and  client  existed. 

MR.  DENIT:  Yes,  sir. 

THE  COURT:  And  whether  I  admit  or  deny  the  ad-  j 
mission  of  the  testimony,  it  is  certainly  competent  to  have  j 
him  testify  touching  what  the  relationship  between  him  ; 
and  the  decedent  was. 

MR.  DENIT:  We  don’t  want  to  transgress  beyond  j 
what  Your  Honor  is  considering  but  we  would  like  to  ask  I 
this  witness  on  the  stand  who  arranged  for  Dr.  Over-  j 
holser  to  go  out  there  and  for  what  purpose. 

THE  COURT:  I  think  that  is  permissible. 

I  think  it  would  be  permissible  even  though  his  testi-  j 
mony  is  rejected,  because  all  of  the  authorities  say  that 
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they  may  testify  as  to  whether  or  not  they  did  examine  or 
did  treat  the  patient  in  order  to  establish  the  basis  for 
the  privilege. 

169  MR.  DENIT:  Yes,  sir. 

THE  COURT:  Just  as  it  is  permissible  that  a 
lawyer  be  interrogated  as  to  whether  he  was  retained  by 
a  certain  person  before  the  privilege  of  attorney-client 
can  be  claimed. 

MR.  DENIT :  I  don’t  intend  to  ask  him  anything  abont 
the  result. 

THE  COURT:  No,  nothing  about  the  result. 

MR.  DENIT :  No,  sir. 

•  •  •  • 

170  BY  MR.  DENIT: 

Q  You  told  us  that  after  your  interview  with 
Miss  Nyman  in  January  of  1952,  an  arrangement 

171  was  made  to  have  her  examined  by  Dr.  Winfred 
Overholser. 

Is  that  correct?  A  That’s  correct. 

Q  Now,  who  made  the  arrangements?  A  I  did,  sir. 

Q  What  did  you  tell  Dr.  Overholser  he  was  to  do,  if 
you  told  him  anything  in  that  respect?  A  My  recollec¬ 
tion  is  that  I  communicated  with  Dr.  Overholser  by  tele¬ 
phone. 

Q  We  don’t  want  you  to  give  anything  that  Dr.  Over¬ 
holser  said  to  you.  A  I  understand,  sir. 

I  called  Dr.  Overholser  on  the  telephone  and  told  Dr. 
Overholser  that  we  were  considering  having  certain  docu¬ 
ments  executed  bv  a  Miss  Mildred  Nvman,  and  that  a 
question  had  come  up  as  to  her  mental  competency  to  exe¬ 
cute  those  documents,  and  we  wanted  to  be  certain  that 
she  was  mentally  competent  to  sign  contracts  or  docu¬ 
ments  of  any  kind,  including  a  will,  deed,  or  contract, 
before  we  presented  them  to  her  for  execution,  and  we 
would  like  him  to  examine  her  for  that  purpose. 
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Q  And  to  report  to  whom?  A  And  to  report  to  me, 
sir. 

Q  At  that  time  did  you  know  who  the  attending  phy¬ 
sician  of  Mildred  Nyman  was?  A  Yes,  I  did. 

172  Q  Did  you  in  your  conversation  with  Dr.  Over- 
holser  make  any  reference  to  the  attending  physi¬ 
cian?  A  Yes,  sir.  X  told  Dr.  Overholser  that  Miss  Ny¬ 
man  was  Dr.  Glen  Pincock’s  patient,  and  requested  that 
he  communicate  with  Dr.  Pincock  and  afford  him  the 
usual  courtesy  of  advising  him  that  he  wras  going  to 
examine  her. 

Q  Now,  did  you  ask  Dr.  Overholser  to  examine  this 
lady  with  a  view  to  prescribing  for  her?  A  No,  sir.  I 
asked  Dr.  Overholser  to  examine  her  and  to  report  his 
findings  to  me  in  order  that  I  may  ascertain  her  mental 
competence  to  execute  a  contract. 

Q  He  was  to  do  nothing  in  the  way  of  attending  for 
the  purposes  of  aiding  and  cure,  or  alleviation  of  any 
disease?  A  Oh,  no,  not  at  all,  sir.  He  was  only  to 
examine  her  and  report  his  findings  to  me. 

•  •  •  • 

Cross  Examination 
BY  MR.  DENIT: 

Q  Mr.  Brault,  you  toid  us  on  your  direct  testimony 
that  I  believe  you  went  out  to  see  Miss  Nyman  in  Decem¬ 
ber,  1951,  with  Mr.  Lawrence  from  the  bank,  and  Mr. 
Lawrence  was  a  trust  officer  there?  A  Yes,  sir. 

173  Q  And  that  your  purpose  in  going  out  to  see  her 
was  to  discuss  with  her  the  preparation  of  a  trust 

agreement;  is  that  right.  A  That  is  right. 

Q  Now,  you  went  out  there  and  you  did  talk  that  over 
with  her,  didn’t  you?  A  Yes,  I  did. 

Q  And  howr  long  did  your  conversation  take,  would 
you  say?  A  Well,  Mr.  Quimby,  my  recollection  is  that 
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I  probably  spent  an  hour  there  in  the  room  with  Miss 
Nyman. 

Q  Now,  such  an  instrument  is  -rather  complicated; 
isn't  it,  Mr.  Brault?  I  mean  for  an  ordinary  layman! 
A  It  would  be  complicated  for  a  layman  to  prepare, 
certainly. 

•  •  •  • 

174  Q  And  you  saw  fit  to  discuss  all  that  business 
with  her,  didn’t  you,  and  tell  her  all  about  it!  A 

Well,  I  don’t  know  wiiat  you  mean  by  “all  about  it.”  We 
spent  some  time  there  with  her  in  talking  to  her. 

Q  About  the  preparation  of  the  trust  agreement!  A 
Surely,  but  I  didn’t  spend  an  hour  talking  to  her  about 
the  trust  agreement  There  were  other  matters  that  came 
up  during  that  period. 

Q  Well,  for  instance,  what  else  came  up!  A  Well — 
and,  of  course,  the  conversation  was  not  entirely  between 
Miss  Nyman  and  myself.  There  was  some  discussion 
there  about  Miss  Nyman’s  family  relationships.  That  con¬ 
versation  was  between  Miss  Nyman  and  Mr.  Lawrence. 
I  knew'  nothing  about  it  and  had  no  interest  in  it. 

Q  Do  you  remember  what  the  conversation  wTas!  A 
All  I  can  recall  about  it  is  that  there  w'as  some  discussion 
about  her  relationships  w'ith  Mrs.  Jenkins. 

Q  And  do  you  remember  what  those  discussions  w'ere 
about  Mrs.  Jenkins?  A  Well,  all  I  can  remember  about 
it  is  that  Mr.  Lawrence  suggested,  or  told  her  that  Mrs. 
Jenkins  would  like  to  visit  with  her,  and  asked  her 

175  if  she  w'ould  allow'  Mrs.  Jenkins  to  visit  with  her. 

Q  She  said  no,  didn’t  she?  A  I  believe  she  did. 
Q  That  is  the  same  Mrs.  Jenkins  as  the  caveator  in 
this  case,  isn’t  it?  A  Well,  I  wrould  assume  so  although 
I  have  never  met  her  and  have  only  seen  her  here. 

Q  She  understood  w'hat  you  w'ere  talking  about  when 
you  were  talking  about  this  trust  agreement;  don’t  you 
think  so?  A  Mr.  Quimbv,  she  seemed  to,  yes.  At  the 
time  I  thought  that  she  probably  understood  it,  although 
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I  had  sufficient  doubt  to  feel  that  I  should  review  the  mat¬ 
ter  with  her  a  second  time  to  be  sure  that  she  recalled 
what  she  had  told  me  on  the  previous  visit. 

Q  Yes,  sure.  Now,  on  this  first  visit  she  did  tell  you 
she  had  confidence  in  the  bank  and  that  the  bank  had 
been  taking  care  of  her  affairs  for  some  little  while;  she 
indicated  that  she  was  satisfied  that  the  bank  look  out  for 
her  affairs,  didn’t  she?  A  She  told  me  she  wanted  the 
bank  to  take  care  of  her  as  long  as  she  lived. 

Q  Yes.  And  as  you  stated  on  direct  examination,  she 
expressed  confidence  in  the  bank  taking  care  of  her 

176  affairs?  A  Yes,  she  did. 

Q  Now,  during  that  conversation  she  said  she 
wanted  to  make  a  codicil  to  her  will,  too,  didn’t  she?  A 
Well,  she — I  may  have  used  that  expression.  She,  of 
course,  didn’t  use  the  term  “codicil.”  She  told  me  she 
wanted  to  make  some  changes  in  her  will. 

Q  Now,  what  changes  did  she  want  to  make? 

MR.  DENIT :  We  object  to  that. 

THE  COURT :  I  don’t  know  why  that  is  objectionable, 
Mr.  Denit. 

MR.  DENIT:  I  understood  Your  Honor  to  rule  that 
whatever  she  said  to  this  witness  in  the  absence  of  Mr. 
Lawrence  w’ould  be  a  confidential  communication  to  this 
witness  and  therefore  that  we  couldn’t  put  it  on. 

THE  COURT:  Yes,  that  you  couldn’t  put  it  on. 

MR.  DENIT:  Yes,  sir. 

THE  COURT :  I  didn’t  know  you  objected  to  the  other 
side  going  into  it. 

MR.  DENIT :  I  think  what  is  sauce  for  the  goose  ought 
to  be  sauce  for  the  gander. 

THE  COURT:  Well,  if  you  object  to  it  on  the  ground 
that  the  attorney  and  client  relationship  existed  as  be¬ 
tween  the  deceased — 

MR.  DENIT :  No,  I  will  withdraw  my  objection. 

177  You  can  go  as  far  as  you  please. 

THE  COURT:  Well,  if  you  go  into  it,  of  course, 
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on  one  side,  I  can’t  keep  it  out  on  the  other. 

MR.  QUIMBY:  Yes,  sir. 

BY  MR.  QUIMBY: 

Q  Will  you  answer  the  question. 

TIIE  COURT:  Read  it,  please. 

TIIE  REPORTER  (reading) : 

‘‘Question:  Now,  what  changes  did  she  want  to  make?” 

THE  WITNESS:  Mr.  Quimby,  I  can't  recall  all  the 
changes  she  wanted  to  make  at  the  time,  but  of  course 
there  was  one  change  that  she  suggested  which  has  stuck 
in  my  mind  and  which  I  do  remember. 

”  BY  MR.  QUIMBY: 

Q  That  is  the  one  about  Mr.  Lawrence,  isn’t  it?  A 
That  is  right 

Q  You  can’t  remember  any  of  the  others?  A  Well, 
the  others  were  unimportant  to  me  at  the  time. 

Q  Well,  was  the  one  to  Mr.  Lawrence  important  to 
you?  A  YTes,  it  was. 

178  Q  Why?  A  Well,  because  I  had  been  writing 
wills  for  customers  of  this  bank  for  many  years  and 
this  was  the  first  time  that  one  of  its  customers  had  asked 
me  to  include  in  a  will  or  a  codicil  a  bequest  to  an  official 
of  the  bank. 

Q  Mr.  Lawrence  is  a  good  friend  of  yours,  isn’t  he? 
A  Yes,  he  is.  I  think  all  of  the  officers  of  that  bank  are 
good  friends  of  mine.  I  hope  they  are. 

Q  Now,  did  you  make  any  notes  at  that  time  as  to 
what  she  wanted  in  her  will  or  the  changes  she  wanted  to 
make  in  her  will?  A  Mr.  Quimby,  I  probably  did  but 
in  my  office  we  maintain  a  separate  will  file,  separate  and 
apart  from  any  other  file,  and  my  notes  on  wills  and 
copies  of  wills  go  into  that  file.  It  is  a  miscellaneous  will 
file,  what  I  would  say  is  an  annual  file.  There  are  no 
notes  in  that  file  and  I  have  no  notes  in  the  conservator 
file  that  I  prepared  for  Miss  Nyman’s  case.  So,  if  I  made 
any  notes,  I  don’t  have  them  now. 
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Q  You  remember  when  we  took  your  deposition  some¬ 
time  ago  in  connection  -with  this  case?  A  I  certainly  do. 
Q  Have  you  made  any  effort  to  find  those  notes  from 
the  time  we  took  that  deposition  up  to  now?  A 

179  Yes,  sir. 

Q  And  there  are  none?  A  I  have  looked 
through  my  will  file  for  1951  and  1952  and  I  have  not 
found  any  notes  on — 

Q  But  you  did  make  notes  at  the  time,  didn’t  you? 
A  Well,  it  was  custoinarv  for  me  to  do  it,  and  I  assume 
I  did. 

Q  Now,  on  January  28,  1952,  you  went  out  there  to  see 
her  again,  didn’t  you,  Mr.  Brault?  A  Yes,  sir. 

Q  And  you  had  the  will  with  you  at  that  time,  didn’t 
you?  A  No,  sir,  I  did  not. 

Q  You  did  not?  A  No,  sir. 

Q  Did  you  ever  prepare  the  will  at  all?  A  Yes,  sir, 
I  did. 

Q  When  did  you  prepare  it?  A  I  didn’t  prepare  a 
will.  I  prepared  a  short  codicil  to  her  will. 

Q  All  right,  sir,  a  codicil.  When  did  you  prepare 
that  one?  A  Well,  I  couldn’t  tell  you  when,  sir,  but  I 
presume  I  prepared  it  at  the  same  time  that  I  pre- 

180  pared  a  proposed  trust  agreement. 

Q  Well,  you  only  saw  her  twice,  didn’t  you? 
A  That  is  right. 

Q  It  must  have  been  in  between  the  first  and  second 
time  that  you  prepared  that,  wasn’t  it?  A  No,  sir. 

Q  Well,  when  was  it  prepared?  A  I  think  I  pre¬ 
pared  it  after  January  28. 

Q  After  the  second  visit  out  there?  A  Yes. 

Q  Then  you  prepared  the  will  codicil  after  Mr.  Browne 
told  you  she  didn’t  know  what  she  was  doing,  didn’t  you? 
A  Yes,  I  prepared  it  afterwards,  but  I  also  contacted 
her  physician — 


Q  No,  no,  I  didn’t  ask  you  that.  A  Well,  I  want  to 
tell  you  the  reason  I  did  that. 

Q  Well,  if  you  will  just  answer  my  question,  please, 
sir.  A  All  right. 

Q  You  did  prepare  the  will  after  Mr.  Browne  followed 
you  out  on  the  porch  and  told  you  all  these  things  about 
her  mental  condition  that  you  have  testified  about?  A  I 
prepared —  As  I  recall,  I  had  a  rough  draft  of  the 

181  trust  agreement  in  my  pocket  on  the  day  I  went  to 
see  her  on  January  28,  a  preliminary  rough  draft. 

Q  Yes,  sir.  A  It  was  my  intention  to  discuss  the  pro¬ 
visions  of  that  agreement  in  a  preliminary  to  the  prepa¬ 
ration  of  the  final  draft  and  I  think  I  probably  re-drafted 
that  agreement  later.  But  I  never  presented  it  to  her,  of 
course.  I  never  saw  her  again. 

Q  So  that  after  you  visited  her  on  the  second  time 
and  had  this  discussion  with  Mr.  Browne,  you  after  that 
date  prepared  this  codicil  in  final  form,  did  you  not?  A 
Well,  I  don’t  think  I  ever  did  prepare  more  than  one 
draft  of  the  codicil. 

Q  Well,  do  you  know  whether  you  put  it  in  final  shape 
or  not,  Mr.  Brault?  A  You  mean  the  codicil? 

Q  Yes.  A  Whatever  I  prepared  in  the  form  of  a 
codicil  was  destroyed  by  me  after,  I  received  Doctor 
Overholser’s  report. 

Q  Now,  did  you  also  prepare  the  trust  agreement? 
A  Yes,  I  prepared  a  trust  agreement. 

Q  When  did  you  prepare  that?  A  I  prepared  that, 
I  assume — my  recollection  is  sometime  in  February. 

182  Q  That  was  after  you  were  out  there  and  saw 
Mr.  Browne  the  28th  of  January,  then;  right?  A 

That  is  correct. 

Q  And  what  happened  to  that  trust  agreement?  A  I 
have  a  copy  of  it  in  my  file. 

Q  Now,  you  kept  the  trust  agreement,  but  you  tore  up 
the  codicil;  is  that  correct?  A  Yes.  The  reason  for 
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that  is  that  I  sent  the  trust  agreement — the  trust  agree¬ 
ment,  of  course,  is  a  bi-party  agreement.  It  was  an 
agreement  between  Miss  Nyman  and  the  National  Savings 
and  Trust  Company.  I  sent  a  proposed  copy  of  the  trust 
agreement  to  the  National  Savings  and  Trust  Company 
and  retained  a  copy  in  my  file.  Whereas,  the  codicil  was 
a  confidential  matter  between  Miss  Nyman  and  myself, 
and  that  was  never  shown  to  anyone. 

Q  Well,  you  don’t  mean  by  that,  Mr.  Brault,  do  you, 
that  anybody  goes  in  your  files  in  your  office?  Aren’t 
they  all  confidential?  A  Well,  certainly,  but  I  didn’t 
send  the  codicil  to  the  bank  and  therefore  there  would  be 
no  occasion  to  have  a  copy  of  it  in  this  file. 

Q  So  the  only  thing  you  destroyed  in  connection  with 
this  Nyman  file,  or  was  lost  or  misplaced,  were  the  notes 
on  what  she  wanted  in  the  codicil  and  the  codicil 

183  itself,  as  prepared  by  you,  and  the  only  thing  that 
you  remember  about  the  codicil  is  what  went  to  Mr. 

Lawrence.  Am  I  stating  that  correct?  A  The  only 
thing  I  remember  about  the  codicil  is  what  went  to  Mr. 
Lawrence? 

Q  Yes.  A  You  mean  what — about  the  bequest  she 
asked  me  to  place  in  the  codicil? 

Q  Yes.  A  Yes,  sir,  that  is  the  only  thing  I  recall. 

•  *  •  • 

THE  WITNESS:  My  explanation  to  that  question  is 
this,  as  I  understand  the  question :  The  only  thing  that  I 
can  recall  specifically  and  definitely  about  the  codicil  is 
the  bequest  which  Miss  Nyman  made  that  I  enlarge  or 
increase  the  amount  of  the  bequest  which  existed  in  a 
prior  will  that  she  told  me  she  had  made  leaving  a  small 
bequest  to  Mr.  Lawrence. 

Now,  she  made  other  bequests  at  that  time  which  w'ere 
relatively  unimportant.  By  that  I  mean  I  think 

184  there  were  some  small  bequests  to  a  church,  or  it 
may  have  been  the  minister  of  her  church,  but  I 

don’t  recall  the  name  of  the  church.  And  there  may  have 
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been  one  or  two  other  minor  things  but  they  had  no  par¬ 
ticular  significance,  although,  of  course,  I  expected  to 
carry  out  her  wish  and  I  did  include  them  in  a  proposed 
codicil. 

BY  MR.  QUIMBY: 

Q  Now,  this  petition  that  you  prepared  for  Mr.  Browne 
to  sign  to  have  a  conservator  appointed,  where  did  you 
get  your  information  that  went  into  that  petition?  A  I 
got  most  of  it  from  Mr.  Lawrence. 

Q  From  the  bank?  A  From  the  bank  records. 

Q  As  a  matter  of  fact,  you  got  it  all  from  there,  didn’t 
you?  A  I  am  not  sure,  Mr.  Quimby,  whether  I  got  it  all 
or  not.  I  am  not  sure  that  they  knew,  for  example,  her 
exact  age  or  things  of  that  sort.  I  may  have  gotten  some 
of  that  from  Mr.  Browne;  I  wouldn’t  be  sure.  But  I  did 
certainly  get  most  if  not  all  of  the  information  from  the 
records  of  the  bank. 

Q  Now,  I  will  call  your  attention  to  this  deposition 
again,  Mr.  Brault.  Mr.  Denit  ask  you  this  question,  on 
page  13  of  the  deposition: 

185  “Question:  Now,  Mr.  Brault,  who  furnished  you 
the  information  upon  which  this  petition  is  drawn?” 

He  was  then  speaking  of  the  petition  I  have  just  asked 
you  about.  And  your  answer  was: 

“Answer:  Mr.  Lawrence  of  the  National  Savings  and 
Trust  Company.” 

Do  you  remember  that?  A  That  is  my  answer  now. 

Q  In  other  words,  they  gave  you  the  information  that 
went  into  the  petition;  right?  A  I  have  it  written  down. 
I  have  it  all  written  down  right  here  in  my  file  as  it  was 
given  to  me  by  the  bank;  yes,  sir. 

*  •  •  • 

THE  WITNESS:  Yes.  What  I  said  a  moment  ago 
was  that  I  thought  there  may  have  been  a  few  de- 

186  tails  that  the  bank  may  not  have  in  their  records, 
and  I  notice,  for  example,  in  my  notes  which  I 
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made  at  the  time  I  prepared  this  information  from  the 
bank,  I  have  the  name  “Mildred  Nyman”  and  “July  17, 
1883,”  indicating  to  me  that  was  the  date  of  her  birth,  and  j 
then  “Place”  with  a  question  mark.  So  that  the  bank  did 
not  know  where  the  lady  had  been  bom. 

I  think  if  I  did  get  the  information,  and  my  petition 
will  disclose  whether  I  did  or  not,  I  got  that  information 
from  Mr.  Browne.  He  is  the  only  other  person  that  I 
talked  to  about  the  petition.  | 

BY  MR.  QUIMBY:  ! 

Q  Now,  you  said  you  had  an  appointment  with  Mr. 
Browne  to  sign  that  petition;  right?  A  Yes,  sir,  I  did. 

Q  Did  you  call  him  up  or  did  he  call  you?  A  Well, 

I  wouldn’t  be  certain  about  that  but  I  would  assume  that 
I  called  him  when  the  petition  was  ready  to  be  signed. 
That  is  a  customary  procedure. 

Q  And  you  asked  him  to  come  on  in  there  to  the  bank 
and  sign  it?  A  Yes,  sir. 

Q  And  you  met  him  in  the  bank;  right?  A  That  is  I 
right.  ■  | 

Q  And  I  think  you  said  it  was  signed  in  some  j 
187  upstairs  room?  A  It  was  signed  in  the  conference 
room  of  the  trust  department. 

Q  Was  there  anybody  else  present?  A  No,  sir,  no  j 
one  else  was  present.  WJien  I  made  the  appointment,  I 
had  intended  to  have  Mr.  Lawrence  present,  but  Mr.  Law-  j 
rence  was  not  at  the  bank  that  day,  so  I  handled  the  mat-  ! 
ter  alone  with  Mr.  Browne. 

Q  Now,  did  you  read  this  to  Mr.  Browne,  or  did  he 
read  it  himself?  A  Mr.  Browne  read  the  petition.  He  • 
had  the  original  and  I  had  a  copy  at  the  desk.  There  was 
a  desk  in  that  room  and  I  sat  behind  the  desk  and  Mr.  ' 
Browne  sat  in  a  chair  opposite  the  desk,  and  I  gave  him 
the  original  petition  and  I  had  a  copy  of  the  petition  and  ! 
we  went  over  it  together. 

Q  Did  he  ask  any  questions  about  it  at  all?  A  Well,  I 
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I  am  sure  that  he  did  because  we  reviewed  the  petition 
for  some  little  time. 

Q  Do  you  remember  that  he  asked  you  anything?  A 
Well*  I  recall  he  was  very  much  interested  in  the  assets 
that  were  disclosed  in  the  petition,  because  that  informa¬ 
tion  obviously  had  not  been  known  to  him  before.  That 
had  been  information  which  I  had  gotten  from  the 
1S8  records  of  the  bank. 

Q  He  had  no  idea  what  those  people  had,  if  any¬ 
thing;  is  that  right?  A  Well,  I  don’t  know  what  he 
knew,  but  he  indicated  to  me  that  he  was  learning  infor¬ 
mation  about  her  assets. 

Q  Now,  when  that  petition  was  presented  to  the  Court 
downstairs  to  Judge  McGuire,  Mr.  Browne  sat  in  the  back 
of  the  courtroom,  didn’t  he?  A  Well,  I  couldn’t  tell  you 
what  bench  he  sat  at,  Mr.  Quimbv,  but  he  and  I  went  in 
the  room  together  and  1  had  told  Mr.  Browne  that  I 
wanted  him  present  in  the  courtroom  during  the  presenta¬ 
tion  of  this  matter,  and  I  met  him  at  the  courthouse,  I 
believe,  and  we  went  into  the  room  together.  It  was 
handled  by  Judge  McGuire  as  a  preliminary  matter, 
which,  as  you  know,  is  a  matter  that  is  taken  up  before 
the  regular  calendar  for  the  day,  and  Mr.  Browne  and 
I  vrent  in  together  and  as  soon  as  the  judge  came  on  the 
bench,  I  presented  the  matter  to  him  and,  when  we  con¬ 
cluded  the  matter,  why,  Mr.  Browne  was  still  seated  in  the 
same  place  and  we  left  the  room  together. 

Q  He  was  still  seated  outside  the  rail,  wasn’t  he?  A 
Yes. 

Q  So  he  didn’t  have  any  discussion  one  way  or  the 
other  while  that  presentation  was  going  on;  he 
189  didn’t  testify,  did  he?  A  Oh,  no;  no,  sir,  not  at 
aU. 

Q  Now,  one  of  the  reasons  that  you  went  out  to  see 
Miss  Nyman  out  there  was  because  she  wanted  that  will 
changed,  wasn’t  it?  A  No,  sir,  that  was  not  the  reason  I 
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was  asked  to  go  out  there.  The  reason  I  was  asked  to  go 
out  there  was  by  the  bank,  because  the  bank  felt  that  they 
should  advise  Miss  Nyman  to  change  her  agreement  with 
the  bank  from  an  agency  agreement  to  a  trust  agree¬ 
ment. 

Q  Well,  on  that  first  trip  that  was  one  of  the  things 
for  which — I  mean,  when  you  were  out  there  that  was  one 
of  the  things  she  discussed  the  first  time,  about  her  will, 
wasn’t  it?  A  Yes,  she  did. 

Q  And  as  a  matter  of  fact,  didn’t  Mr.  Lawrence  tell 
you  on  the  way  out  there  that  is  one  of  the  things  she 
wanted  done  ?  A  Mr.  Quimby,  it  is  possible  that  he  may 
have.  I  am  not  certain  whether  he  did  or  not.  My  prin¬ 
cipal  purpose,  and  I  was  told  so — In  fact,  I  thought  at 
first  the  sole  purpose  in  going  out  there  was  to  discuss 
with  her  the  preparation  of  a  trust  agreement. 

Q  Now,  at  that  first  meeting  she  sounded  per- 
190  fectly  rational  to  you,  didn’t  she?  A  Well,  she 
answered  all  of  my  questions. 

Q  I  mean  she  sounded  rational  to  you,  didn’t  she?  A 
Yes,  she  did. 

Q  And  there  wasn’t  anything  that  you  noticed  about 
her  one  way  or  the  other  that  caused  you  to  raise  any 
concern  in  your  own  mind  about  her  ability,  was  there? 
A  Well,  of  course,  one  couldn’t  help  but  observe  that  the 
lady  was  blind.  She,  of  course,  didn’t  know  me. 

Q  Yes,  I  mean  other  than  physically.  A  And  that 
she  was  ill.  And  from  my  experience  in  dealing  with 
people  of  that  type,  I  assume,  without  actually  knowing 
it,  that  she  was  suffering  from  arteriosclerosis  and  other 
diseases,  viiich  might  affect  her  memory,  and  w*e  at¬ 
tempted  to  test  her  memory  in  some  respects. 

Q  And  you  found  her  all  right  on  that  first  occasion, 
didn’t  you?  A  On  that  first  occasion?  Mr.  Quimby,  I 
think  that  I  would  have  reviewed  the  matter  again  with 
her  before  being  satisfied  that  she  was  competent  to  exe- 
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cute  a  paper,  but  slie  certainly  answered  the  questions 
that  I  asked  in  a  rational  manner. 

Q  And  in  a  rational  manner!  A  Yes,  sir- 

191  Q  Now,  at  any  time  after  your  meeting  with 
Mr.  Browne  up  through  the  time  that  you  prepared 

this  petition  for  him  to  sign  and  he  signed  it,  and  you 
presented  it  to  the  Court  to  have  a  conservator  appointed 
for  her  estate,  did  you  ever  tell  Mr.  Browne  in  your 
opinion  that  Miss  Nyman  was  of  unsound  mind!  A  Not 
those  exact  words;  no,  sir.  If  I  may  explain  my  answer, 
I  told  Mr.  Browne,  and  he  thoroughly  agreed  with  my 
statement,  that  she  was  incompetent  in  my  opinion  to  exe¬ 
cute  a  will  or  contract. 

Q  You  did  tell  him  that!  A  Yes.  He  and  I  dis¬ 
cussed  that  over  the  telephone  before  he  came  down  to 
sign  the  petition,  because  that  was  the  very  purpose  of 
having  Mr.  Browne  file  the  petition. 

Q  Now,  I  call  your  attention  again  to  page  32  of  your 
deposition  wherein  you  were  asked  this  question,  and  I 
believe  I  asked  you  the  question,  speaking  of  Mr.  Browne; 

“Question:  Did  you  advise  him  in  your  opinion  that 
she  was  of  unsound  mind!” 

Meaning  Miss  Nyman. 

“Answer:  I  never  used  that  expression,  I  don’t  think. 
We  referred  to  her  as  being  mentally  incapable  of  exe¬ 
cuting  a  trust  agreement.  That  seemed  to  be  the  need 
at  the  time.  We  decided,  and  all — we  knew  that 

192  she  was  mentally  incapable  of  doing  that.” 

Do  you  remember  that  testimony!  A  Yes,  sir. 
That  is  just  what  I  have  said.  I  have  just  said  the  same 
thing. 

Q  Well,  you  referred  only  to  the  trust  agreement. 
Just  now  you  have  said  that  you  told  him  she  couldn’t 
make  a  will.  A  Well,  Mr.  Quimbv,  I  may  have  used  the 
words  “trust  agreement”  on  one  occasion,  or  “contract,” 
or  “agreement,”  or  “deed.”  As  a  lawyer,  of  course  you 
know  that  when  we  come  to  the  conclusion  that  a  person 
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is  not  mentally  competent  to  execute  a  contract,  will  or 
deed,  we  usually  use  all  four  words.  I  told  Mr.  Browne  j 
in  my  opinion  she  was  not  competent,  based  upon  infor¬ 
mation  which  had  been  given  to  me,  to  execute  the  trust 
agreement  and  any  other  contract  or  a  will.  I  am  sure  j 
I  must  have  said  that. 

Q  But  that  is  not  what  you  said  in  your  deposition, 
is  it!  A  Well,  perhaps  I  didn’t.  If  I  didn’t  say  it  then, 

I  certainly  say  it  now,  that  it  was  my  opinion  at  that 
time  that  she  was  not  competent  to  execute  a  trust  agree¬ 
ment  or  a  contract  or  a  deed  or  any  other  type  of  docu-  | 
ment  of  a  legal  nature. 

Q  Now,  isn’t  it  a  fact  that  she  might  not  have  j 

193  had  the  mental  capacity  to  understand  all  the  in-  I 
tricate  details  of  a  trust  agreement,  if  it  was  in-  I 

volved,  and  still  be  able  to  make  a  will?  A  Well,  cer-  i 
tainly. 

Q  Did  Mr.  Lawrence  ever  tell  you  that  Miss  Nyman 
was  incapable — was  mentally  incapable  of  doing  certain 
things?  A  You  mean  prior  to  the  opinion  we  received  ! 
from  Doctor  Overholser? 

i 

Q  Any  time.  A  I  think  he  felt  the  same  way  I  did  J 
after — 

Q  No,  no,  not  how  he  felt.  I  say,  did  he  ever  tell  you  i 
that?  A  Yes,  after  we — we  discussed  it  after  Doctor; 
Overholser’s  report  was  received. 

Prior  to  that  time,  no,  he  never  told  me  that.  ; 

Q  I  call  your  attention  to  page  34  of  your  deposition ; 
again,  wherein  you  were  asked  this  question: 

“Question:  Now,  did  Mr.  Lawrence  ever  tell  you  that; 
she” — meaning  Miss  Nyman — “was  mentally  incapable  of 
doing  certain  things? 

“Answer:  No.  Mr.  Lawrence  told  me  prior  to  our; 
first  visit  out  there,  that  the  bank  was  concerned  about; 
this  agency  agreement  because  he  felt  that  now; 

194  that  her  sister  had  died,  that  perhaps  her  illness! 
might  progress  more  rapidly  and  the  time  may! 
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come  when  she  might  become  incompetent,  and  they 
wanted  to  get  the  matter  crystallized  and  he  thought  a 
trust  agreement  was  the  way  to  do  it.” 

Do  you  remember  that  answer?  A  Yes.  I  not  only 
remember  the  answer,  but  I  remember  the  conversation 
with  Mr.  Lawrence. 

Q  So,  the  answer,  then,  was  that  no,  he  never  did  tell 
you  that;  isn’t  that  true?  A  No,  sir,  that  is  not  true. 

Q  That  is  what  you  say  here,  isn’t  it?  A  Well,  that 
answer  appears  to  be  restricted  to  the  time  preceding  my 
visit  on  January  28  when  the  arrangements  were  being 
made  with  Mr.  Lawrence  for  my  consulting  with  Miss 
Nyman  about  the  preparation  of  a  trust  agreement. 

Q  Let  me  read  the  question  again — the  question  put 
to  you  then,  and  the  question  which  I  put  to  you  today 
was: 

“Question:  Now,  did  Mr.  Lawrence  ever  tell  you  that 
she  was  mentally  incapable  of  doing  certain  things?” 

And  you  answered  them  “No.”  A  Y^es,  but  that  is 
not  my  whole  answer,  Mr.  Quimby. 

195  Q  I  read  the  answer. 

So  the  answer  is  No,  he  never  did  tell  you  that; 
is  that  correct?  A  No,  sir,  that  is  not  correct.  Mr. 
Lawrence  and  I  obviously  discussed  Miss  Nyman’s  condi¬ 
tion  after  the  examination  was  made  by  Doctor  Overhol- 
ser,  and  when  it  became  obvious  to  both  Mr.  Lawrence 
and  others  connected  with  this  matter  that  Miss  Nyman 
was  not  mentally  capable,  and  there  was  an  agreement  on 
the  thing. 

Q  Well,  then  this  answer  in  your  deposition  is  not 
correct;  is  that  right?  A  No,  sir,  I  don’t  think  the  an¬ 
swer  is  not  correct.  I  think  I  explained  my  answer  by 
stating  that  Mr.  Lawrence  had  never  told  me  by  repeating 
the  arrangements  or  the  explanation  that  was  made  by 
Mr.  Lawrence  to  me,  prior  to  January  28.  Now,  I  don’t 
know  what  the  preceding  questions  and  answers  are,  but 
that  question  and  answer  may  be  taken  out  of  context.  I 


V 


don’t  know,  Mr.  Quimby,  but  certainly  Mr.  Lawrence 
never  told  me  prior  to  asking  me  to  contact  Miss  Nyman, 
whether  she  w*as  mentally  incapable  of  doing  anything,  j 

Q  Would  it  help  you  if  I  would  read  some  of  the 
preliminary  questions?  A  I  don’t  think — Well,  it  is  up  j 
to  you. 

196  Q  Well,  I  don’t  want  any  question  about  it.  I  j 
will  read  from  page  33. 

MR.  DENIT:  Why  not  start  at  page  32? 

MR.  QUIMBY :  You  can  start  anywhere  you  want. 

THE  COURT:  Yes,  you  can  examine  him  on  redirect 
on  any  other. 

MR.  DENIT:  Excuse  me.  I  am  sorry. 

BY  MR.  QUIMBY:  ! 

Q  On  page  33: 

“Question:  Did  Mr.  Lawrence  at  any  time  before  your  j 
first  visit  out  there,  ever  tell  you  that  in  his  opinion  Miss 
Nyman  was  of  unsound  mind? 

“Answer:  No,  sir,  he  did  not. 

“Question:  Has  he  ever  told  you  that? 

“Answer:  No  one  has  ever  told  me  that  the  woman  j 
w’as  of  unsound  mind,  to  use  that  expression.  The  ref¬ 
erence  to  Miss  Nvman  which  had  been  made  bv  Mr.  Law’- 
rence  and  myself,  and  the  doctors  I  have  talked  to,  have 
always  used  the  expression  that  she  w*as  mentally  inca¬ 
pable  of  doing  certain  things. 

“Question:  Now,  did  Mr.  Lawrence  ever  tell  you  that  j 
she  w’as  mentally  incapable  of  doing  certain  things? 

“Answer:  No.  Mr.  Lawrence  told  me  prior  to  our  j 
first  visit  out  there  that  the  bank  wras  concerned 

197  about  this  agency  agreement  because  he  felt  that  | 
now  that  her  sister  had  died,  that  perhaps  her  ill-  | 

ness  might  progress  more  rapidly  and  the  time  may  come  I 
w’hen  she  might  become  incompetent  and  they  wanted  to  I 
get  the  matter  crystallized  and  he  thought  a  trust  agree-  j 
ment  w’as  the  way  to  do  it.”  j 
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Now,  is  that  stating  your  answer  correctly?  A  Yes, 
Mr.  Quimby.  My  explanation  of  that  is  that  apparently 
at  the  time  1  construed  your  question  to  mean  was  there 
anything  said  by  Mr.  Lawrence  to  me  prior  to  January 
28,  1951,  or  ’52,  rather. 

Q  By  the  way,  during  your  conversation  with  Miss 
Nyman  out  there,  she  spoke  very  highly  of  Mr.  Browne, 
didn’t  she?  A  Yes.  She  told  me  Mr.  Browne  visited 
with  her,  came  to  see  her  regularly. 

Q  She  spoke  very  highly  of  him,  didn’t  she?  A  Yes, 
she  did. 

Q  Now,  wiien  you  went  out  there  you  were  acting  as 
counsel  for  Miss  Nyman,  weren’t  you?  A  I  had  never 
seen  Miss  Nyman  prior  to  going  out  there,  sir. 

Q  I  mean —  A  I  was  acting  as  counsel  for  the 

198  — when  I  went  out  there,  I  was  asked  to  go  out 
there  by  the  National  Savings  and  Trust  Company, 

wiio  I  was  told  was  acting  as  agent  for  Miss  Nyman. 
That  is  correct. 

Q  When  you  went  out  there  and  after  you  got  there, 
and  afterward  and  subsequent  to  that  time  you  acted  as 
attorney  for  her,  did  you  not?  A  In  the  preparation  of 
the  trust  agreement  and  the  codicil  I  certainly  w^ould  have 
been  acting  in  the  capacity  of  counsel  for  Miss  Nyman; 
yes,  sir. 

Q  And  I  might  say  your  bill  for  services  was  paid  by 
her,  was  it  not?  A  It  was  not  paid  by  her,  but  paid  out 
of  her  estaite. 

Q  Paid  by  her  money?  A  I  say  by  her  estate. 

Q  Out  of  her  funds?  A  Yes,  out  of  her  funds;  sure. 

*  *  •  • 

199  BY  MR.  DENIT: 

Q  Was  your  compensation  made  pursuant  to  an 
order  of  the  Court  passed  in  the  conservator  proceeding? 
A  After  the  bank  was  appointed  as  conservator  I  sub¬ 
mitted  my  bill  to  the  bank  as  conservator  and  subsequent 
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to  that  time  it  was  paid,  sir.  I  did  not  act  for  the  bank 
after  the  bank  was  appointed. 

Q  Was  it  paid  pursuant  to  the  order  of  Court  passed 
in  the  conservator  proceeding?  A  So  far  as  I  know,  it 
was. 

MR.  DEXIT:  Xo  further  questions. 

THE  COURT:  All  right,  you  may  step  down,  Mr. 
Brault. 

THE  WITXESS:  Thank  you  sir. 

•  •  *  • 

202  Lester  A.  Lawrence 

was  called  as  a  witness  for  and  on  behalf  of  Caveators 
W.  Carroll  Brooke  and  Emma  Smallzel  Wacher,  and  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
BY  MR.  DEXIT: 

Q  State  your  full  name,  please,  sir.  A  Lester  A. 
Lawrence. 

Q  Where  do  you  live?  A  4700  Connecticut  Avenue, 
Xorthwest. 

Q  What  is  your  business  or  profession?  A  I  am 
Trust  Officer  at  the  Xational  Savings  and  Trust  Company. 

Q  Are  you  also  a  member  of  the  bar  of  the  District 
of  Columbia?  A  I  am. 

Q  How  long  have  you  been  connected  with  the  Xa¬ 
tional  Savings  and  Trust  Company?  A  Over  36  years. 
Q  During  what  period  of  that  time  have  you 

203  been  Trust  Officer?  A  Well,  I  have  been  Trust 
Officer,  an  Assistant  First  and  later  a  full  Trust 

Officer,  since  1933. 

Q  Generally  what  are  the  duties  that  you  have  to  per¬ 
form?  A  My  particular  duties  cover  the  administration 
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of  estates,  the  management  of  agency  and  trusts,  and  the 
general  supervision  of  corporate  trust  work. 

Q  Were  you  served  with  a  subpoena  to  appear  here 
as  a  witness!  A  I  was. 

Q  Was  the  National  Savings  and  Trust  Company  also 
served  with  a  subpoena  to  produce  certain  records  in 
connection  with  the  Nyman  family  in  the  administration 
of  the  estate  of  Elma  Nyman  as  well  as  the  Conservator- 
ship  of  Mildred  Nyman?  A  It  was. 

Q  Do  you  have  those  records  with  you  this  morning? 
A  I  have. 

Q  Mr.  Lawrence,  were  you  acquainted  with  the  late 
Mildred  Nyman  ?  A  I  was. 

Q  When  did  you  first  begin  to  know  her?  A 
204  Around  1920  or  1921,  intimately. 

Q  Were  you  also  acquainted  with  her  sister 
Elma  Nyman?  A  That’s  right. 

Q  And  with  their  mother,  Mrs.  Harriet  Nyman?  A 
Around  the  same  time,  around  1920. 

Q  During  ithe  period  that  you  were  acquainted  with 
these  ladies,  did  you  learn  something  of  their  family  his¬ 
tory?  A  Yes,  sir. 

Q  Who  was  the  father  of  Mildred  and  Elma  Nyman? 
A  He  was  Charles  E.  Nyman  and  he  was  the  former 
Secretary  of  my  bank. 

Q  And  was  he  Secretary  of  the  National  Savings  and 
Trust  Company  at  the  time  of  his  death?  A  That’s 
right. 

Q  When  did  he  die?  A  Around  1918. 

Q  Now,  from  the  date  of  his  death  up  until  the  death 
of  Mildred  Nyman,  what,  if  anything,  did  the  National 
Savings  and  Trust  Company  have  to  do  with  the  busi¬ 
ness  affairs  of  the  widow  and  the  two  daughters?  A 
Well,  we  were  first — 

•  •  •  • 
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205  THE  WITNESS :  We  had  charge  of  the  assets  j 
of  the  widow,  Mrs.  Harriet  Nyman,  until  her  death, 

which  I  think  occurred  about  1939,  and  under  an  agency 
arrangement,  and  then  following  her  death  Miss  Elma 
Nyman  and  Miss  Mildred  Nyman  left  the  same  assets 
which  they  received  from  their  mother’s  estate  in  a  simi¬ 
lar  agency  arrangement. 

206  BY  MR.  DENIT : 

Q  Do  you  know  whether  or  not  Mildred  Nyman 
attempted  to  qualify  as  Executrix  of  the  Elma  Nyman  I 
estate?  A  I  don’t  think  she  did  but  I  would  rather  refer  i 

i 

to  the  records,  sir. 

Q  She  was  named  as  one  of  the  Executrices  in  her 
mother’s  will,  was  she  not?  A  That’s  right.  i 

Q  Do  you  know  whether  she  qualified  as  Executrix?  j 
A  No,  she  did  not.  i 

Q  Do  you  know  why?  A  On  account  of  her  infirm-  j 
ity,  mostly.  She  was  blind. 

Q  Now,  in  the  course  of  managing  the  business  af-  j 
fairs  of  these  two  ladies,  Elma  and  Mildred  Nyman,  did  j 
you  come  in  contact  with  them  often  or  otherwise?  A  j 
Quite  often,  sir. 

Q  Did  you  visit  with  them  in  their  home?  A  Yes,  j 
sir. 

! 

Q  And  their  home  is  located  where?  A  On  Farragut  j 
Street,  the  1300  block. 

Q  Now,  Elma  Nyman  died  in  1951,  did  she  not?  A  j 
That’s  right.  j 

Q  After  her  death  did  you  continue  to  have  con-  j 

207  tact  with  Miss  Mildred  Nyman?  A  I  did.  j 

Q  Did  you  see  her  often  or  otherwise?  A  Well,  j 
quite  often  following  the  death  of  her  sister. 

Q  Prior  to  Elma’s  death  was  she  confined  to  her  bed 
for  any  considerable  time? 

THE  COURT:  Elma,  are  you  asking  about? 

MR.  DENIT:  Elma,  ves,  sir. 

BY  ifR.  DENIT :  ' 
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Q  Was  she  confined  to  her  bed  for  any  considerable 
length  of  time?  A  She  was  probably  bedridden  for  a 
short  period  of  time  before  she  passed  away. 

Q  Now,  prior  to  her  being  bedridden,  do  you  know 
whether  or  not  she  took  care  of  her  household  there  on 
Farragut  Street?  A  I  will  have  to  ask,  in  point  of  -time, 
for  that  question,  because  they  were  in  a  sanatorium  be¬ 
fore  she  died. 

Q  Well,  say  six  months  before  her  death?  A  Six 
months  before  her  death  they  were  still  on  Farragut 
Street,  I  believe,  and  Miss  Elma  was  attempting  to  carry 
on  the  household  duties. 

208  Q  Was  she  able  to  order  her  groceries  and  take 
care  of  the  home?  A  She  was,  up  until  within 

about  a  vear  before  she  died. 

Q  How  do  you  know  that?  A  By  having  visited  the 
household  and  talking  to  them. 

Q  Do  you  know  how  long  Mildred  was  blind?  A  I 
don’t  know  exactly.  I  know  that  she  was  blind  in  1939, 
but  how  long  before  that  I  couldn’t  say. 

Q  Well,  at  least  from  1939  until  the  time  of  her  death 
she  was  totally  blind;  is  that  correct?  A  That’s  right. 

Q  Now,  Mr.  Lawrence,  you  have  told  us  that  the  Na¬ 
tional  Savings  and  Trust  Company  managed  the  financial 
affairs  of  those  ladies  under  an  agency  agreement?  A 
That’s  right. 

Q  Do  you  have  that  agency  agreement  with  you  to¬ 
day?  A  I  don’t  believe  I  have. 

(Witness  inspected  his  file.) 

No,  sir. 

Q  Well,  could  we  telephone  and  have  it  sent  down  to 
you  before  you  complete  your  testimony  here?  A 

209  Oh,  yes. 

Q  Now,  did  there  come  a  time  when  the  National 
Savings  and  Trust  Company  concluded  it  was  desirable 
to  have  a  change  in  the  arrangement  under  which  it  was 
managing  the  affairs  of  Mildred  Nyman?  A  Yes,  sir. 
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Q  When  was  that?  A  Following  the  death  of  Miss 
Elma  Nyman.  j 

Q  And  how  was  that  conclusion  reached  by  the  Trust  j 
Company?  A  Well,  during  Miss  Elma  Nyman’s  lifetime  | 
she  was  quite  capable  of  making  all  decisions  and  of 
transacting  business  for  the  family.  Then  when  she 
passed  away,  it  left  Miss  Mildred  whose  physical  condi¬ 
tion  was  deteriorating  and  when  Miss  Elma  died  the  ques¬ 
tion  arose  in  my  mind,  at  least,  I  being  the  one  that  su¬ 
pervised  the  account,  as  to  how  long  Miss  Mildred  might 
be  able  to  ratify  the  things  that  we  would  be  doing  for  j 
her.  i 

i 

Q  Such  as  what?  A  Such  as  making  investments  j 

and  paying  her  bills. 

Q  Then  what  happened?  A  At  that  time  and  follow-  j 

ing  her  sister’s  death  I  talked  to  her  about  establishing  a  j 
revocable  trust  agreement. 

Q  Now,  will  you  state  to  the  members  of  the 
210  jury  what  a  revocable  trust  agreement  is? 

Not  in  detail,  but  generally  what  it  is  intended  ■ 
to  accomplish?  A  Well,  this  particular  revocable  trust 
agreement  would  be  a  very  simple  form  of  agreement.  1 
It  is  just  one  step,  we  will  say,  above  an  agency  agree¬ 
ment,  under  the  terms  of  which  the  principal  or  the 
creator  of  an  agency  agreement  has  to  ratify  all  of  the  j 

acts  which  the  principal,  or  the  bank  in  this  case,  has  to  i 

transact.  j 

THE  COURT:  You  mean  the  agent  rather  than  the  j 
principal,  don’t  you?  The  bank  would  be  the  agent  under  j 
the  agency  agreement. 

THE  WITNESS :  Oh,  I  am  sorry.  That’s  right.  I 
That  the  bank,  as  the  agent,  would  have  to  get  the  ap-  ! 
proval  of  the  principal  with  respect  to  all  transactions,  | 
such  as  paying  bills  and  making  major  decisions  in  a  j 
change  of  investment.  j 

Under  a  revocable  trust  arrangement,  such  as  we  had  i 
suggested  to  Miss  Mildred  to  execute,  all  of  the  assets  | 


i 

I 
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that  were  under  the  agency  agreement  would  be  trans¬ 
ferred  to  the  bank  as  trustee,  the  title,  so  that  if  at  any 
time  we  had  to  take  care  of  Mildred,  we  had  to  sell  se¬ 
curities,  we  would  not  have  to  get  her  consent  to  do  it, 
because  there  may  be  a  time  when  she  wasn’t  able 

211  to  consent  because  of  some  physical  or  mental  dis¬ 
ability. 

So  that  at  the  time  following  her  sister’s  death,  when  I 
was  convinced  that  she  still  understood  all  ordinary  busi¬ 
ness  transactions,  we  suggested  to  her  the  execution  of 
this  trust  arrangement. 

The  trust  arrangement  also  had  another  very  impor¬ 
tant  provision  in  it,  and  that  was  that  in  the  event — 

First,  we  were  to  pay  the  income  for  her  benefit,  but 
then  if  she  ever  became  incapacitated  and  unable  to  take 
care  of  her  own  ordinary  affairs,  the  bank,  under  the  pro¬ 
visions  of  this  trust  arrangement,  could  take  care  of  her; 
pay  her  hospital  bills,  or  any  bills  at  all,  and  use  her 
assets  for  that  purpose,  and  having  the  title  to  the  securi¬ 
ties  we  could  sell  the  securities  in  order  to  use  the  pro¬ 
ceeds  for  her  benefit. 

Q  Is  such  an  arrangement  usual  or  unusual?  A  It 
is  a  very  usual  arrangement. 

Q  Is  it  calculated  to  protect  the  person  whose  inter¬ 
ests  are  involved  there?  A  Absulutelv. 

For  a  younger  person,  I  would  say  they  don’t  think  of 
things  like  that  so  much,  but  when  people  approach  a 
later  life,  especially  if  they  don’t  have  anybody  who  they 
can  look  to  to  take  care  of  them,  it  is  a  very 

212  healthy  and  wise  arrangement. 

Q  Now,  was  the  conclusion  to  suggest  such  an 
arrangement  your  individual  and  personal  conclusion,  or 
was  it  arrived  at  in  some  formal  way,  and  by  whom?  A 
While  I  was  the  first  one  to  suggest  it,  these  matters  are 
always  talked  over  with  the  officers,  and  with  our  invest¬ 
ment — 

•  •  •  • 
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213  THE  WITNESS:  Well,  I  did  discuss  it  with  j 
the  officers  and  I  did  discuss  it  with  my  Trust  In-  ; 

vestment  Committee,  and  explained  the  reasons  and  her  j 
condition,  and  not  only  that  but  this  was  not  done  until  j 
we  had  her  family  physician  meet  me  out  there  and  have  j 
me  explain  to  Miss  Nyman  in  his  presence  what  we  were  j 
going  to  do,  because  I  was — under  these  conditions  I 
wanted  to  be  very  careful  that  we  did  what  we  were 
going  to  do,  upon  advice  of  her  family  physician. 

i 

#  •  #  • 

Q  Then,  in  other  words,  it  was  the  result  of  formal  ! 
action  taken  by  the  trust  company  that  the  suggestion  i 
was  ultimately  conveyed  to  Miss  Mildred  that  it  might  j 
be  desirable  to  establish  a  living  trust?  A  Absolutely,  j 

Q  Now,  was  anybody  employed  to  discuss  that  matter  j 
with  her  formally  and  to  advise  her  with  respect  to  its  j 
legality?  A  Pursuant  to  the  decision  that  was  made  j 
when  this  matter  was  taken  up  with  the  Trust  Investment  j 
Committee,  it  was  decided  that  the  usual  procedure  that  j 
we  followed,  that  is,  the  procedure  with  a  normal  healthy 
person  would  not  be  follow-ed.  That  procedure  wrould  be  j 
that  the  Trust  Officer  could  prepare  the  agreement,  \ 

214  but  under  these  circumstances  it  was  suggested  , 
that  an  outside  attorney  be  employed  to  do  it,  and  j 

that  is  what  happened. 

Q  What  outside  attorney  w*as  employed?  A  Mr.  j 
Albert  Brault  was  asked  to  draw  the  agreement. 

°  i 

Q  Now*,  did  you  arrange  with  Mr.  Brault  to  see  Miss  | 
Nyman?  A  I  did. 

Q  How  did  you  do  that?  A  I  arranged  with  him  by  ' 
calling  him  on  the  phone  and  making  an  appointment  to  | 
go  out  to  the  rest  home  to  see  Miss  Mildred  Nyman. 

Q  Now,  did  you  arrange  with  anybody  at  the  rest  ; 
home,  indicating  the  time  wffien  it  would  be  convenient  to  | 
go  out  and  talk  with  her?  A  I  usually  do,  sir.  Whether  1 
I  positively  did  on  this  occasion,  I  can’t  remember  at  this 

i 

i 


time,  but  it  is  my  usual  practice  to  call  in  order  tha/t  she 
can  be  prepared- 

Q  And  talked  to  whom  at  the  rest  home?  A  Either 
Mrs.  Latta  or  Mrs.  Gallagher,  the  two  of  whom  were  in 
charge  of  the  home. 

Q  Was  it  you,  Mr.  Lawrence,  who  arranged  for  the 
two  Nyman  sisters  to  become  patients  of  the  rest  home 
operated  by  Mrs.  Latta  and  Miss  Gallagher?  A 

215  I  believe  only  indirectly. 

Well,  I  had  been  trying  to  persuade  both  of  them 
to  go  to  some  place  to  get  a  physical  check-up.  I  had 
suggested  the  Washington  Sanitorium,  particularly,  after 
I  had  learned  that  Miss  Elma  had  a  cancer,  but  I  didn’t 
succeed  either  in  getting  them  to  agree  to  go  to  a  hos¬ 
pital  or  to  get  a  physician  to  try  to  take  care  of  Miss 
Elma’s  cancerous  condition. 

Q  Was  it  you  who  arranged  for  the  payment  of  their 
bills  at  the  rest  home?  A  Yes,  sir. 

Q  And  was  it  you  who  had  contact  with  the  rest  home 
so  far  as  the  Trust  Company  was  concerned,  with  refer¬ 
ence  to  the  care  of  these  ladies?  A  That’s  right. 

Q  Anybody  else  in  the  National  Savings  and  Trust 
Company  designated  to  do  that  besides  yourself?  A 
No,  sir. 

Q  Now,  you  were  about  to  tell  us,  you  had  arranged 
for  Mr.  Brault  to  go  out  to  the  rest  home  with  you. 
When  did  you  go?  A  My  recollection  is  that  we  went 
out  there  on  December  27,  1941. 

Q  1941?  A  Yes,  sir. 

216  THE  COURT:  1941? 

THE  WITNESS :  I  mean  1951 ;  I  am  sorrv. 

BY  MR.  DENIT: 

Q  All  right. 

Now  tell  us  what  transpired  after  you  got  there?  A 
Well,  I  was  admitted — we  were  admitted  to  the  home  and 
into  the  room  with  Miss  Mildred  Nyman,  and  I  intro- 
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duced  Mr.  Brault  to  her  and  told  her  the  purpose  of  pur 
visit,  namely,  to  talk  further  about  the  establishment  of  a 
trust  arrangement  and  I  went  over  the  terms  that  I 
thought  that  should  be  included  and  explained  to  her 
what  it  meant,  and  at  that  time  I  talked  about  a  lot  •  of 
other  things.  If  they  are  pertinent  I  will  be  glad  to  tell 
you,  if  you  want  to  knowT  my  recollection  of  the  whqle 
visit.  j 

Q  Well,  I  really  don’t  know  what  you  would  tell  us  in 
addition  to  what  you  have  already  said.  j 

I  am  concerned  with  what  business  you  and  Mr.  Braqlt 
undertook  to  transact  there  on  the  occasion  of  this  visit. 
A  Well,  that  is — I  was  trying  to  answer  your  questiqn 
without  bringing  in  any  other  matters,  but  there  w~ere 
other  things  that  were  talked  about  in  his  presence  whieji 
I  thought  was  a  good  thing  to  do  to  show  her  reaction 
to  normal  questions. 

Q  Well,  vriiat  were  they?  A  Well,  I  had  been 
217  approached  by  Mr.  Landvoight,  who  I  believe  is 
the  brother  of  Mrs.  Jenkins’  mother,  and  I  w'as 
approached  to  see  whether  or  not  Miss  Mildred  Nyman 
would  be  willing  to  see  Miss  Eleanor  Jenkins. 

Q  Is  Miss  Eleanor  Jenkins  related  to  Miss  Mildred 
Nyman?  A  She  is  the  nearest  kin  of  Miss  Mildred — * 
was  at  her  death. 

Q  What  is  her  relation  to  Miss  Mildred?  A  She  is! 
the  daughter  of  a  brother  of  Miss  Mildred.  ! 

Q  And  the  brother  is  dead?  A  Yes,  sir.  ! 

Q  Had  there  been  some  communication  to  you  about! 
the  relations  between  Miss  Mildred  and  Miss  Jenkins?! 
A  Communications,  did  you  say?  ! 

Q  Some  communication  to  you  about  the  relation  be- ! 
tween  the  two?  A  Oral,  yes,  sir.  I 

Q  And  you  were  discussing  that  with  Miss  Mildred  1 
Nyman;  is  that  if?  A  That’s  right. 


Q  Anything  else?  A  I  can't  think  of  anything  else 
at  the  present  minute. 

218  Q  Now,  did  you  remain  in  the  room  with  Miss 
Mildred  and  Mr.  Brault  during  the  entire  time  he 

visited  there?  A  No,  sir,  I  did  not. 

Q  At  what  point  did  you  leave  the  room?  A  I  left 
the  room  at  the  time  when  Miss  Mildred  brought  up  the 
question  about  wanting  to  change — make  another  testa¬ 
mentary  disposition  of  her  property,  a  different  one. 

Q  And  why  did  you  do  that?  A  Because  I  was  al¬ 
most  certain  that  my  name  would  be  mentioned. 

Q  Did  you  go  back  into  the  room  at  any  time  there¬ 
after?  A  I  probably  went  back  to  say  goodbye  to  Miss 
Mildred. 

Q  Was  there  any  further  discussion  between  you  and 
Miss  Nvman  and  Mr.  Brault  concerning  anv  matter  on 
the  occasion  when  you  went  in  to  say  goodbye?  A  No, 
sir. 

Q  When  did  you  thereafter  see  Miss  Mildred  Nyman? 
A  May  I  refer  to  my  notes? 

Q  Yes,  sir. 

MR.  QUIMBY:  May  I  ask  if  he  is  referring  to  his 
notes  because  he  does  not  remember? 

219  THE  COURT:  T  take  it  that  is  correct. 

Do  you  want  to  check  in  your  records — 

THE  WITNESS:  I  want  to  make  a  truthful — I  want 
to  make  a  truthful  and  accurate  statement  if  permitted. 

THE  COURT:  I  understand  you  do,  Mr.  Lawrence, 
but  the  question  is,  do  you  need  to  refer  to  your  notes  in 
order  to  be  certain  as  to  vour  answer? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Is  that  the  point? 

THE  WITNESS:  I  do. 

THE  COURT:  Well,  I  think  that  is  permissible. 

MR.  QUIMBY:  Quite  right. 
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THE  WITNESS:  April  23,  1952;  May  7,  1952;  May 
18,  1952. 

BY  MR.  DENIT : 

Q  Well,  did  you  see  her  any  time  between  December 
27,  1951,  and  April  of  1952?  A  No,  sir. 

Q  What  was  the  occasion  of  your  seeing  her  in  April 
of  1952?  A  I  w^ent  out  there  in  April  to  talk  to  her 
about  some  matters  concerning  the  Farragut  Street  house ; 
and  certain  matters  in  connection  with  her  sister  Miss 
Elma’s  estate. 

•  *  •  • 

221  BY  MR.  DENIT: 

Q  Did  the  National  Savings  and  Trust  Com¬ 
pany  give  any  information  to  Mr.  Brault  with  respect  to 
a  petition  to  be  filed  for  the  appointment  of  a  Conser¬ 
vator?  A  Yes,  sir. 

Q  And  wfiio  in  the  National  Savings  and  Trust  Com¬ 
pany  gave  him  that  information?  A  I  did. 

Q  Now,  do  you  know  what  Mr.  Brault  did  as  the  re¬ 
sult  of  the  information  furnished  to  him?  A  He  pre¬ 
pared  and  filed  a  petition  for  the  appointment  of  a 
Conservator. 

Q  And  was  the  National  Savings  and  Trust  Company 
appointed  as  Temporary  Conservator?  A  Yes,  sir. 

Q  And  did  it  qualify  as  such?  A  Yes,  sir. 

Q  And  from  the  date  of  its  qualification  did  it  con¬ 
tinue  to  manage  the  affairs  of  Miss  Nyman  for  any  con¬ 
siderable  period  of  time?  A  Until  her  death. 

222  Q  Well,  wasn’t  it  appointed  Permanent  Conser¬ 
vator  in  April  of  1952?  A  Yes,  sir. 

Q  Mr.  Lawrence,  did  you  ever  confer  with  a  Mr. 
George  Frazier  about  the  preparation  of  a  wall  for  Miss 
Nyman?  A  No,  sir. 

Q  WTien  did  you  learn  that  an  alleged  will  had  been 
prepared  by  Mr.  Frazier?  A  Mr.  Harold  Kertz  called 
me  on  the  telephone  and  said  that  he  had  either  had  pos- 
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session  or  had  filed  a  later  will  in  the  Register  of  Wills’ 
office. 

Q  And  that  was  before  or  after  her  death?  A  After 
her  death. 

Q  Did  you  ever  talk  with  Mr.  Francis  Sharpe  Browne 
between  December  of  1951  and  the  date  of  Miss  Mildred’s 
death  concerning  a  will?  A  Xo,  sir. 

Q  Did  Mr.  Browne  ever  ask  your  advice  with  respect 
to  the  desirabilitv  of  a  new  will  or  anv  other  form  of 
agreement  on  the  part  of  Miss  Mildred  Xyman?  A  Xo, 
sir. 

Q  Between  December  of  1951  and,  well,  we  will  say 
December  of  1952,  did  you  see  Mr.  Browne  at 
222- A  any  time?  A  Yes,  sir. 

Q  Often  or  otherwise?  A  On  several  occa¬ 
sions. 

Q  Did  he  come  to  the  bank  and  talk  to  you  about  mat¬ 
ters  concerning  Miss  Elma  Xyman ’s  estate?  A  He  came 
to  the  bank  in  connection  with  the  appointment  of  the 
company  as  Conservator. 

Q  Did  he  come  in  on  any  other  occasions  with  respect 
to  any  other  matters?  A  He  may  have  but  I  can’t  recall 
at  the  present  time. 

Q  Did  he  correspond  with  you  concerning  any  other 
matters?  A  Yes,  sir. 

Q  Do  you  know  whether  Mr.  Browne  knew  that  the 
bank  had  been  appointed,  first,  Temporary  Conservator, 
and  then,  Permanent  Conservator?  A  He  should  have. 
He  signed  the  petition. 

Q  Do  you  know  whether  he  was  in  court  when  the 
matter  was  heard  by  the  Judge?  A  Yes,  sir,  I  do. 

Q  And  do  you  recall  what  Judge  it  was?  A  I  think 
it  was  Judge  McGuire. 

Q  Mr.  Lawrence,  do  you  recall  that  the  hear- 
222-B  ’  ing  was  held  in  a  very  small  room  in  the  old 
courthouse  building  on  the  third  floor?  A  Yes, 


sir. 
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Q  And  was  Mr.  Browne  inside  of  the  rail  there  when 
the  matter  was  being  heard?  A  I  can’t  recall  that,  but 
he  was  there.  He  was  probably  with  the  spectators. 

Q  Can  you  approximate  the  size  of  that  room?  A 
The  room,  I  think,  was  smaller  than  half  this  size. 

Q  Smaller  than  half  the  size  of  this  one.  A  I  wmild 
say,  or  just  about  half,  or  smaller. 

Q  At  the  time  the  bank  was  appointed  Conservator, 
what  did  Miss  Mildred  Nyman’s  estate  consist  of?  A 
$45,626.35. 

Q  That  was  the  aggregate  value. 

What  did  it  consist  of?  A  It  consisted  of  real  estate, 

$10,000; 

Household  effects,  half -interest,  $580; 

Jewelry,  $829.70: 

Stocks,  $29,897.50; 

Real  estate  note,  $34,647.78; 

Principal  cash,  $616.40; 

Income  cash,  $220.97. 

Q  The  way  I  heard  you  read  it,  it  would  add  up 

223  to  more  than  $50,000. 

Let’s  see. 

•  *  •  • 

Q  Was  that  substantially  the  same  property  which 
Elma  and  her  sister  inherited  from  their  mother?  A 
Yes,  sir. 

Q  Had  there  been  any  increase  in  it?  A  Oh,  yes. 

Q  Between  the  date  of  her  mother’s  death  and  the 
date  when  the  bank  qualified  as  Conservator?  A  I  am 
sure  there  has  been  an  increase  during  that  time,  but  I 
don’t  have  the  figures.  I  do  have  the  figures  of  the  in¬ 
crease  from  the  date  of  Charles  Nyman’s  death  until  the 
time  of  the  Conservatorship. 

224  Q  What  wrere  they?  A  The  assets  vrhen 
Charles  Nyman  died  were  $37,000  and  since  that 

time,  during  the  life  of  the  wridovr,  Mrs.  Harriet  Nyman, 


she  withdrew  $5,000  in  corpus  and  then  after  the  date  of 
her  death,  $6,250  of  assets  was  used  in  the  compromise 
settlement  of  the  threatened  caveat  against  her  estate, 
and  then  since  then  the  three  daughters  have  used  about 
$9,000  of  corpus,  which  means  a  reduction  during  that 
period  of  time  of  $20,000  for  those  purposes. 

Taking  that  away  from  the  $37,000  would  leave  a  $17,- 
000  hypothetical  figure  and  the  Conservator  assets  were 
$45,700,  as  I  just  testified  to,  which  means  that  it  is  quite 
a  considerable  increase  in  those  assets  over  the  period  of 
years. 

It  has  been  further  enhanced  by  gains  on  sale  of  assets 
during  the  Conservator’s  account  of  $6,600,  which  brought 
it  up  to  around  $52,000. 

Q  And  was  that  substantially  the  estate  of  Mildred 
Nyman  at  the  time  of  her  death?  A  Well,  no,  it  was 
less  than  that  because  her  expenses  were  right  heavy  and 
we  had  to  call  on  principal  which,  to  a  certain  extent  off¬ 
set  this  gain  on  the  sale  of  assets. 

Q  What  was  the  cost  of  maintaining  Miss  Mil- 
225  dred  at  the  rest  home,  per  month?  A  $8S  a  week. 

Q  $88  a  'week. 

Was  that  constant?  A  Constant. 

Q  From  the  time  she  became  a  patient  at  the  rest 
home  until  the  time  of  her  death?  A  Until  after  her 
sister  Elma’s  death.  I  believe  the  charge  for  both  of 
them  was  around  a  hundred  a  month. 

THE  COURT:  A  month? 

THE  WITNESS :  I  mean  a  week,  and  then  when  Miss 
Elma  died,  Miss  Mildred  was  put  into  a  room  by  herself 
and  there  was  some  special  nursing  charge  which  brought 
it  from,  we  will  say  $60  or  $65,  up  to  the  $88,  and  that 
has  been  constant  since. 

BY  MR.  DENIT: 

Q  And  who  paid  that  charge?  A  The  bank  paid  it. 

Q  After  the  bank  qualified  as  Conservator,  who  is  the 
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person  who  actually  arranged  for  the  payments?  A  I 
did. 

Q  And  were  those  payments  made  by  check  or 

226  by  cash?  A  Check. 

Q  In  the  name  of  the  Conservator?  A  Oh, 
yes.  j 

•  •it 

i 

MR.  DENIT:  Mr.  Clerk,  will  you  mark  this  as  an  ex¬ 
hibit,  please,  sir? 

(The  agency  agreement  referred  to  was  marked  Plain¬ 
tiffs’  Exhibit  No.  12  for  identification.) 

BY  MR.  DENIT : 

Q  Mr.  Lawrence,  I  show  you  a  paper  which  has  been 
marked  Plaintiffs’  Exhibit  No.  12  and  ask  you  if  you  will  i 
look  at  it,  please,  sir,  and  tell  us  what  it  is?  A  This  is  ! 
an  agency  agreement  dated  March  13,  1940,  between  Elma 
Nyman  and  Mildred  Nyman,  as  joint  tenants,  and  the  j 
National  Savings  and  Trust  Company  as  agent. 

Q  Can  you  identify  the  signatures  which  appear  on  j 
page  2  of  that  agreement?  A  I  do.  ! 

227  Q  Whose  signatures  are  they?  A  The  first  ! 
one  is  the  signature  of  Elma  Nyman;  the  second  is  j 

the  signature  of  Mildred  Nyman,  by  her  mark,  the  mark  j 
being  witnessed  by  Mr.  Herman  G.  Lawton  and  myself,  i 
The  third  signature  is  the  signature  of  Mr.  Bruce  Baird  ! 
as  President  of  the  National  Savings  and  Trust  Company,  i 
Attested  by  E.  Percival  Wilson,  Secretary.  j 

Q  There  appears  on  the  third  page  of  this  agreement  i 
a  schedule  designated  as  Schedule  A.  What  is  that?  ; 
A  Schedule  A  contains  a  list  of  the  bonds  and  the  stocks,  i 
and  the  real  estate  notes,  on  page  2  thereof,  which  repre-  j 
sented  the  assets  belonging  to  both  of  these  ladies  as  of  j 
the  date  of  this  agreement.  j 

Q  Now,  on  the  margin  of  Schedule  A  there  is  a  nota-  j 
tion  with  a  signature,  the  notation  being  dated  March  13,  ! 
1940.  '  j 

i 


I 
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Whose  signature  is  that?  A  That  is  my  signature, 
which  is  in  the  nature  of  a  certification  as  to  the  accurate 
listing  of  the  securities. 

Q  Were  these  securities  received  by  the  trust  com¬ 
pany,  held  and  administered  by  them  as  agent,  pursuant 
to  this  agreement?  A  Yes,  sir. 

228  (Document  was  handed  to  Mr.  Quimby.) 

MR.  DEXIT :  We  offer  Exhibit  No/  12  in  evi¬ 
dence,  if  the  Court  please. 

THE  COURT:  Any  objection? 

MR.  QUIMBY:  No,  sir. 

Do  I  understand  it  is  12  or  No.  11? 

MR.  DENIT:  12. 

THE  COURT:  Let  it  be  admitted. 

(Thereupon  agency  agreement  above  referred  to  marked 
Plaintiffs’  Exhibit  No.  12  was  received  in  evidence.) 

MR.  DENIT:  This  document,  ladies  and  gentlemen,  is 
what  is  known  as  an  agency  agreement.  It  recites  that 
the  National  Savings  and  Trust  Company  is  designated 
as  agent  of  these  two  ladies,  namely,  Elma  and  Mildred 
Nyman,  for  the  purpose  of  keeping  and  safely  holding  the 
property  that  is  designated  on  the  schedule,  which  prop¬ 
erty  Mr.  Lavrrence  has  indicated  was  actually  received  by 
the  Trust  Company  and  held  and  administered  by  it  pur¬ 
suant  to  this  agency  contract. 

Paragraph  6  of  the  agreement  specifically  provides  that 
it  may  be  terminated  in  whole  or  in  part  at  any  time  by 
the  ladies  constituting  the  Trust  Company  as  agent. 

•  *  •  • 

Cross  Examination 
BY  MR.  QUIMBY : 

Q  Mr.  Lawrence,  on  your  direct  testimony  a  few 
months  ago  you  told  us  that  there  was  an  estate  of  Mr. 
Charles  Nyman  handled  by  the  bank.  That  was  correct, 
wasn’t  it?  A  Yes,  sir. 
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Q  He  was  the  father  of  Mildred  and  her  sister  Elma? 
A  Yes,  sir. 

Q  Now,  the  father  died  before  the  mother,  did  he  not? 
A  That’s  right. 

Q  And  the  mother  died  when?  A  I  believe  it  was 
1939. 

Q  Now,  she  left  a  will,  didn’t  she?  A  Yes,  sir. 

Q  And  yon  told  us,  I  believe,  on  direct  examina- 

230  tion,  that  there  was  $6,250  paid  out  by  the  mother’s 
estate  to  effect  a  settlement  of  a  threatened  caveat. 

Is  that  what  you  said?  A  Yes,  sir. 

Q  Will  you  tell  us  who  the  caveator  was?  A  The 
caveator  was  Miss  Eleanor  Nyman. 

Q  Now,  is  she  now  known  as  Miss  Eleanor  Nyman 
Jenkins?  -  A  That  is  right. 

Q  And  she  is  one  of  the  caveators  in  this  case,  isn’t 
she?  A  Yes,  sir. 

Q  Now,  you  told  us,  I  think,  also,  on  direct  examina¬ 
tion,  that  one  time  when  you  were  out  there  visiting  Miss 
Mildred — and  I  believe  you  said  when  you  were  with  Mr. 
Brault — that  one  of  the  things  you  discussed  there  was 
whether  or  not  she  would  see  Miss  Jenkins  as  a  visitor? 
A  That’s  right. 

Q  She  wouldn’t  see  her,  would  she?  A  She  did  not 
want  to  see  her. 

Q  And  that  was  because  the  caveat  had  been  filed  to 
her  mother’s  will  and  Miss  Jenkins  had  been  paid  off  to 
settle  it;  isn’t  that  true?  A  I  couldn’t  say  that  was 
true,  no,  sir. 

231  Q  Well,  now,  did  you  ever  read  Miss  Mildred’s 
will?  A  Yes,  sir. 

Q  Of  1939?  A  Yes,  sir. 

Q  Did  you  read  the  codicil  of  1940.  A  Surely. 

Q  Does  that  codicil  not  say  right  in  it  that  that  is 
the  reason  she  doesn’t  want  her  to  have  any  money,  be¬ 
cause  she  caveated  that  will  of  her  mother?  A  Your 
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question  was  not  about  money.  Your  question  was  about 
the  reason. 

Q  Y~es. 

Isn’t  it  the  reason,  because  she  filed  a  caveat,  that  she 
wouldn’t  see  her  that  day?  A  That  may  have  been  one 
of  the  reasons  but  I  don’t  think  that  was  the  main  rea¬ 
son,  as  far  as  my  recollection  is  concerned. 

Q  Well,  tell  us  what  the  main  reason  was,  then,  please. 
A  The  main  reason  was  that  there  was  some  family  dif¬ 
ficulty  years  before,  and  the  Nyman  family,  that  is, 
Charles  and  Harriet  and  the  two  daughters,  after  their 
brother  Charles  had  been  married,  they,  for  some 

232  reason  or  another  there  was  an  estrangement  be¬ 
tween  the  family,  between  the  Nyman  group  and 

the  son  who  was  not  any  longer  a  member  of  the  house¬ 
hold. 

"While  the  son  came  around  once  in  a  while,  the  Nyman 
household  apparently  didn’t  care  to  see  the  rest  of  the 
brother’s  family. 

Of  course,  Miss  Eleanor  was  very  young  when  this 
started. 

•  •  •  • 

Q  Now,  I  think  you  told  us  also  that  out  of  that  estate 
from  the  mother,  that  the  net  proceeds  after  that  settle¬ 
ment  was  made  went  over  to  Mildred  and  her  sister; 
right?  A  Yes,  sir. 

Q  Then  it  was  after  that,  about  that  time,  that  this 
agreement  was  drawn,  was  it  not,  that  is  now  known  as 
Plaintiffs’  Exhibit  No.  12? 

Do  you  knowr  wrhich  agreement  I  am  speaking  of?  A 
Agency  agreement. 

Q  Yes.  A  Yes,  sir.  Yes,  that  followed  the  mother’s 
death. 

Q  Now,  this  is  dated  back  in  1940;  right?  A  Yes, 
sir. 

233  Q  March  13th?  A  Yes,  sir. 

Q  Now,  that  agreement  remained  in  effect  how 
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long?  A  It  remained  in  effect  until,  I  guess  you  would 
say,  until  the  company  was  appointed  Temporary  Cavea¬ 
tor. 

Q  Well,  that  is  not  what  the  agreement  provides,  is 
it?  A  If  I  can  look  at  the  agreement  I  can  answer  your 
question. 

(Agreement  was  handed  to  the  witness.) 

The  agreement  provides  that  it  terminates  upon  the 
death  of  either  party. 

Q  Meaning  either  Mildred  or  her  sister.  A  So  tech¬ 
nically,  I  imagine  the  agreement  terminated  when  Miss 
Elma  died. 

Q  And  when  was  that?  A  That  was  in  October, 
1951. 

Q  So,  from  October,  1951,  up  to  the  time  that  the  bank 
was  appointed  collector,  they  were  operating  without  any 
agreement  at  all;  isn’t  that  right?  A  That  would  be 
true. 

Q  You  never  turned  that  money  over  to  Mildred  at  the 
time  her  sister  died  as  the  agreement  required  you  to  do? 
A  No,  sir. 

•  •  •  • 

235  Under  their  appointment,  how  much  did  the  bank 
charge  for  the  Temporary  conservatorship  and  the 
Permanent  Conservatorship?  A  $2,450.62. 

Q  Is  that  all  the  bank  has  been  paid,  $2,400-some?  A 
$2,450.62. 

Q  And  that  is  all  the  bank  has  received  out  of  this 
estate  other  than  the  commissions  under  the  agency  agree¬ 
ment;  is  that  correct?  A  Yes,  sir. 

Q  Now,  under  the  will  of  1939  and  the  codicil  of  1940, 
the  bank  is  named  as  the  executor,  is  it  not?  A  Yes, 
sir. 

Q  And  if  this  will  that  we  are  now  here,  on  this 
caveat,  this  will  that  was  executed  by  Miss  Nyman 
in  1952,  if  that  will  is  broken  or  defeated  or  is  de¬ 
clared  invalid,  then  the  bank  will  proceed  under 
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the  will  of  1939  to  probate  that  will,  will  it  not?  A  Yes, 
sir. 

•  •  •  • 

237  BY  MR.  QUIMBY: 

Q  Now,  Mr.  Lawrence,  I  think  you  said  you 
have  been  with  that  bank  for  36  yars  and  that  since 
1933  you  have  been  in  the  Trust  Department;  is  that 
right?  A  I  have  been  in  the  Trust  Department  ever 
since  I  have  been  at  the  bank,  36  years. 

Q  And  have  you  been  in  charge  of  it  since  1933?  A 
I  have  been  an  Assistant  Trust  Officer,  in  1933,  and  then 
a  little  later  on  I  was  made  full  Trust  Officer. 

Q  Your  duties  there  require  you,  do  they  not,  sir,  to 
handle  wills — I  mean  you  handle  a  lot  of  wills  there,  don’t 
you?  A  Yes,  sir. 

Q  And  have  you  ever  acted  as  witness  on  any  of  those 
wills  ?  A  I  have  proven  my  signature  to  plenty'  of  wills, 
yes,  sir. 

Q  To  plenty  of  them?  A  Yes,  sir. 

238  Q  Would  you  say  it  is  up  in  the  hundreds?  A 
Well,  it  could  be  a  hundred,  more  or  less. 

Q  And  you  are  a  member  of  the  bar,  are  you  not, 
sir?  A  Yes,  sir. 

Q  And  how  long  have  you  been  a  member  of  this 
bar?  A  Since  1921  or  1922: 

Q  So,  isn’t  it  fair  to  say  that  you  are  thoroughly 
familiar  with  all  the  requirements  necessary  to  execute 
a  valid  will  or  contract?  A  I  would  say  so,  sir. 

Q  Or  deed.  Now,  you  said  that  you  knew  Mildred 
Nyman  since  1920  or  1921  intimately;  right?  Is  that 
what  you  testified?  A  That’s  right. 

Q  Now,  you  remember  they  lived  on  Farragut  Street? 
A  Yes,  sir. 

Q  And  do  you  remember  when  they  moved  from 
there  out  to  the  rest  home?  A  Yes,  sir. 

Q  When  was  it?  A  My  best  recollection  is  around 


207  A 


the  first  of  August  of  1951. 

239  Q  Now,  for  the  year  preceding  that,  or  two  or 
three  years  preceding  that,  did  you  ever  visit  them 

in  their  home?  A  Oh,  yes,  surely. 

Q  How  many  times?  A  Well,  I  couldn’t  say  for  cer¬ 
tain,  sir,  but  it  probably  would  run  around  five  or  six 
times  a  year,  at  least. 

Q  Five  or  six  times  a  year,  at  least.  A  And  had 
many  phone  calls. 

Q  You  had  many  phone  calls.  A  Yes. 

Q  And  would  it  be  fair  to  say  that  sometimes  you 
were  out  there  as  often  as  every  month?  A  No,  I  don’t 
say  that. 

Q  Well,  at  least  five  or  six  times  per  year;  that  is 
correct,  is  it?  A  Yes,  sir. 

Q  Now,  you  also  told  us,  I  believe,  that  from  the  end 
of  1951  up  until  some  time  in  April,  you  didn’t  see  her 
at  all;  is  that  correct?  A  That  is  my  recollection,  sir. 

Q  Now,  after  April  of  1952  until  she  died,  how  many 
times  did  you  see  her?  A  Well,  three  or  four  times.  I 
would  have  to  refresh  my  recollection  as  to  the  exact 
dates. 

240  Q  Would  you  want  to  do  that,  please? 

(Witness  inspected  file.)  A  I  have  a  record 

of  seeing  Miss  Nyman  on  April  23,  1952;  May  7;  May 
IS;  September  20  and  November  3d. 

Q  Did  you  see  her  in  1953  at  all?  A  I  may  have, 
but  I  couldn’t  say. 

Q  You  have  nothing  in  your  record;  right?  A  No, 
sir. 

Q  Now,  up  to  the  time  that  the  Conservator  was  ap¬ 
pointed  I  believe  you  stated  that  you  acted  under  this 
agency  agreement;  isn’t  that  right?  A  Well,  we  paid 
her  bills  out  there,  so  that  she  could — 

Q  Yes;  but  I  said,  is  that  right?  A  Yes,  sir. 

Q  And  in  that  connection,  didn’t  you  have  to 
have  Miss  Mildred  sign  certain  papers  by  her  mark  from 
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time  to  time?  A  I  forget  the  dates.  Can  you  give  me 
the  dates  again? 

Q  Yes;  up  to  the  time  that  the  Conservator  was  ap- 
appointed,  which  I  think — if  I  understand  correctly — 
April,  was  it? 

MR.  DENIT :  April  9,  1952. 

241  BY  MR.  QUIMBY: 

Q  April  9,  1952.  A  Until  when? 

Q  Well,  up  until  that  time,  I  say  you  acted  under  the 
agency  agreement,  you  stated.  Now  I  am  asking  you  if 
it  isn’t  a  fact  that  you  were  required  or  did  from  time 
to  time  quite  often  take  her  certain  papers  to  sign  such 
as  dividend  checks  or  any  other  papers  that  would  have  to 
be  signed  by  her;  isn’t  that  true?  A  You  say  after 
April  9th? 

THE  COURT:  No,  no,  Mr.  Lawrence.  He  said  prior 
to  the  appointment  of  the  bank  as  Conservator  and  while 
you  were  working  under  the  agency  agreement,  did  you 
have  occasion  to  require  her  to  sign  things? 

THE  WITNESS:  Up  until  the  latter  part  of  De¬ 
cember,  1951,  yes,  I  did  discuss  and  she  did  sign  several 
things. 

BY  MR.  QUIMBY : 

Q  But  after  December  didn’t  she  sign  anything  at 
all?  A  Between  December  and  April? 

Q  Yes.  A  I  have  no  recollection. 

Q  Well,  would  your  notes  show  whether  she 

242  signed  anything  or  not?  A  They  would,  yes,  but 
I  am  telling  you  that  I  have  no  record  between 

those  two  days. 

Q  You  have  no  record?  A  That’s  right. 

Q  I  misunderstood  you.  I  thought  you  said  you  had 
no  recollection. 

So  that  you  did  feel  certainly  up  to  the  end  of  Decem¬ 
ber  of  1951  she  was  capable  of  handling  her  business 
affairs,  didn’t  you?  A  I  did. 
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Q  Now,  did  there  ever  come  a  time  after  that  when 
you  felt  that  she  was  not  capable  of  handling  her  busi¬ 
ness  affairs!  A  Yes,  sir.  i 

Q  When  was  that?  A  That  was  wiien  the  psychia¬ 
trist’s  report  was  obtained  and  it  definitely  stated  that  j 
she —  i 

Q  Don’t  tell  us  what  the  report  said,  please.  I  am  j 
just  asking  you  when.  A  Thank  you.  At  the  time  that 
this  report  was  obtained  and  a  copy  was  received  by  our 
bank. 

Q  WThen  was  that?  A  I  would  say  some  time 

243  the  latter  part  of  February.  I  don’t  know  the  exact 
date. 

Q  Can’t  you  look  at  your  records  and  tell?  A  I 
don’t  think  my  record  here  would  show.  I  can  give  you 
the  approximate  date  of  the  report,  which  was  around  j 

February  21st. 

Q  Your  records  won’t  show  when  you  received  that 
report?  A  No,  sir. 

Q  So  that  between  the  end  of  December,  then,  and  I 
the  end  of  February,  you  didn’t  do  anything  about  taking  ' 
care  of  her  affairs  as  far  as  she  was  concerned;  is  that  j 
it?  That  is,  you  didn’t  consult  her  at  all?  A  I  didn’t  | 
consult  her.  To  that  extent  your  question  is  right. 

Q  Although  there  was  no  reason  why  you  shouldn’t,  j 
was  there?  A  Well,  I  thought  it  best  not  to  do  so. 

Q  Well,  wiiy?  A  I  just  thought  it  best  not  to  go  | 
out  there. 

Q  Well,  didn’t  you  have  a  reason  for  it,  sir?  A  Yes,  j 
sir,  I  had  a  reason.  i 

Q  Well,  what  was  the  reason?  A  Because  an  attor-  j 
ney  was  trying  to  see  whether  or  not  she  wished  or  w”as  i 
willing  to  sign  a  trust  agreement.  j 

244  Q  Yes,  sir.  Now,  wiien  you  went  out  there  with 
this  attorney —  That  was  Mr.  Brault,  wasn’t  it? 

A  Yes,  sir.  j 
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Q  When  yon  went  out  there  with  him,  you  thought 
she  was  all  right  to  discuss  that  sort  of  a  thing  with 
you,  didn’t  you?  A  Yes,  sir. 

Q  And  as  a  matter  of  fact,  it  is  rather  complicated, 
isn’t  it?  I  mean,  with  all  the  ramifications  of  your  trust 
agreement?  A  Sir?  What  is  complicated? 

Q  I  say,  the  trust  agreement  was  rather  complicated, 
wasn’t  it;  I  mean,  for  a  lay  person?  A  I  wouldn’t  say 
so. 

Q  You  wouldn’t  say  it  was?  A  No,  sir. 

Q  Have  you  got  a  copy  of  that  agreement  with  you 
in  your  files?  A  No,  sir. 

Q  Did  you  ever  get  a  copy  of  it?  A  I  don’t  remem¬ 
ber  having  received  a  copy  of  it. 

Q  Do  you  know  whether  it  was  prepared  by 

245  the  attorney  or  not?  A  I  w*as  told  by  him  that 
he  had  prepared  it. 

Q  But  you  never  saw’  it  or  got  any  part  of  it;  right? 
A  I  saw — I  went  over  with  the  attorney  the  terms  of 
the  agreement.  I  know  w’hat  w’as  in  it. 

Q  Did  he  have  that  with  him  w’hen  he  went  out  there 
with  you  to  visit  her  in  December?  A  No,  sir. 

Q  Did  he  ever  have  it  with  him  when  he  w’ent  out 
there  with  you?  A  No,  sir. 

Q  Well,  w’here  did  you  go  over  it  with  him?  A  Well, 
after  he  had  prepared  it. 

Q  And  w’here  w’as  that?  A  I  can’t  remember  just 
w’here  it  w’as.  May  have  done  it  over  the  telephone. 

Q  Can  you  tell  us  how’  many  pages  w’ere  in  it?  A 
Probably  around  three  or  possibly  four. 

Q  And  w’hat  wras  in  that  agreement  that  he  prepared 
was  all  the  result  of  his  conversation  with  her  and  expla¬ 
nation  to  her  of  w’hat  he  wranted  to  do;  isn’t  that  right; 
wiiat  the  bank  w’anted  to  do?  A  I  can’t  answer  that 
question,  because  I  wasn’t — I  w’as  only  present  the 

246  first  time  that  I  took  Mr.  Brault  out  there  to  talk 
to  Miss  Mildred  Nvman. 
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Q  Yes,  sir.  A  I  don’t  know  what  went  on  after 
that. 

Q  Now,  the  first  time;  didn’t  you  go  out  there  for 
the  express  purpose  of  discussing  this  trust  agreement? 
A  Yes,  sir;  surely. 

Q  And  you  did  discuss  it  with  her,  didn’t  you?  A 
That’s  right. 

Q  And  Mr.  Brault  did  too?  A  That’s  right. 

Q  And  didn’t  he  go  over  all  the  points  of  the  agree¬ 
ment  with  her  then?  A  Yes,  sir. 

Q  And  it  was  only  when  he  got  her  on  the  point —  A 
No,  wait  a  minute.  All  of  the  points  that  were  to  be  in¬ 
cluded  in  the  agreement. 

Q  Yes,  sir;  and  he  discussed  the  whole  thing  with 
her,  and  she  seemed  to  understand  it  then ;  didn’t  she  ?  A 
She,  as  I  understood  it,  she  gave  her  permission  to  have 
an  agreement  prepared  along  the  lines  that  were  dis¬ 
cussed. 

Q  Yes,  sir.  You  thought  she  was  perfectly  rational 
that  day,  didn’t  you?  A  Yes,  I  did. 

247  Q  And  you  had  continuously  up  to  that  time 
thought  she  was  perfectly  rational,  didn’t  you?  A 

Yes. 

Q  And  it  wasn’t  until  the  end  of  February  that  you 
ever  changed  your  mind;  isn’t  that  true?  A  Definitely, 
I  would  say. 

Q  So  that  you  thought,  with  your  vast  experience  of 
drawing  wills  and  acting  as  a  witness  on  wills,  and  so  on, 
and  your  many  years  with  the  bank,  and  your  qualifica¬ 
tions  as  an  attorney,  did  you  not  think  she  was  fully 
capable  of  making  a  will  at  the  end  of  December  of  1951 
if  she  had  so  desired?  A  I  would  rather  not  answer 
your  question  as  to  a  will.  If  you  are  talking  about  a 
trust  agreement,  which  is  an  absolutely  non-self-serving 
paper,  I  will  say  yes. 

Q  Well,  why  would  you  rather  not  answer  my  question 
about  a  will?  A  For  the  simple  reason  that  the  agree- 
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ment  that  we  were  asking  her — I  mean,  talking  over  with 
her  and  suggesting  the  advisability  of  her  executing,  was 
an  agreement  where  she  didn’t  give  up  any  rights  and 
where  the  assets  at  her  death  were  j>ayable  to  her  Execu¬ 
tor  or  Administrator. 

248  The  agreement  would  only  benefit  Miss  Nyman 
in  the  event  she  got  to  the  point  where  she  could 

not  absolutely  take  care  of  her  own  business. 

Q  Well,  it  would  benefit  the  bank,  too,  wouldn’t  it?  A 
In  so  far  as  a  reasonable  fee,  yes,  sir. 

Q  Surely.  A  Sure. 

Q  In  other  -words,  that  was  a  valid  contract,  wasn’t 
it?  A  That  was  a  valid  contract,  yes. 

Q  And  you  felt  she  could  execute  that,  didn’t  you? 
A  Yes,  sir. 

Q  Well,  why  didn’t  you  feel  she  could  execute  a  will? 
A  Because  that  didn’t  enter  into  my  calculations,  sir. 

Q  Well,  I  am  asking  you  now,  do  you  think,  then  that 
she  could  have?  A  She  probably  could,  in  my  opinion. 

Q  Yes.  As  a  matter  of  fact,  when  she  spoke  about 
her  will,  you  got  up  and  left,  didn’t  you?  A  Yes,  sir. 

Q  And  the  reason  you  told  us  that  you  got  up  and  left 
was  that  you  thought  your  name  was  going  to  be 

249  mentioned  in  a  new  will  or  a  codicil;  right?  A  I 
was  quite  certain  that  my  name  would  come  up. 

Q  Why?  A  Because  she  had  talked  about  it  before 
that. 

Q  When?  A  I  can’t  pinpoint  the  dates  but  I  was 
out  there  several  times  before  Christmas,  and  we  were 
talking  about  her  disposition  of  her  estate  and  who 
would  inherit,  and  things  like  that,  and  I  can’t  remember 
how  it  was  brought  up,  but  she  wanted  to  increase  the 
provision  she  had  for  me. 

Q  You  discussed  that  with  her,  did  you?  A  Yes, 
sir,  I  discussed  it  with  her. 

Q  There  was  nobody  in  the  room  but  the  two  of  you? 
A  No,  sir. 
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Q  And  isn’t  it  a  fact  that  yon  told  her  your  name 

very  definitely  several  times,  your  full  name,  so  there  ; 

wouldn’t  be  any  question  about  it?  A  I  didn’t  have  to  j 
do  that,  sir.  She  knew’  me. 

Q  I  say,  isn’t  it  a  fact  that  you  did?  A  I  don’t  ! 
think  so.  ! 

Q  You  don’t  think  it.  A  There  was  no  reason  to. 

Q  Can  you  pinpoint  a  little  bit  better  for  us  when  i 

that  conversation  took  place,  except  that  it  was 

250  before  Christmas?  A  I  saw  her  on  twro  days;  j 
December  8,  1951,  and  December  22d.  It  could 

have  been  on  either  of  those  occasions. 

Q  Now,  when  she  was  talking  about  a  will,  she  made 
some  mention  of  the  fact  she  wanted  Mr.  Browne  to  have  i 
what  she  had,  didn’t  she?  A  No,  I  couldn’t  say  that, 
sir. 

Q  Well,  did  she  mention  Mr.  Browne  at  all?  A  Yes, 

.  i 

sir. 

Q  What  did  she  say  about  him?  A  Well,  I  discussed  j 
Mr.  Browne’s  business  with  her  at  the  time,  so  his  name 
definitely  came  up. 

j 

Q  And  didn’t  she  say  that  she  wanted  Mr.  Browne  to 
have  what  she  had  when  she  died?  A  The  business  I  j 
had  to  discuss  wns  not  about  a  will,  sir. 

Q  No,  I  say,  didn’t  she  tell  you  that,  that  day?  A  : 
What  is  that? 

Q  I  say,  didn’t  she  tell  you  that  day,  one  of  those  j 
days  before  Christmas,  when  you  were  talking  to  her 1 
about  a  will,  that  she  wnnted  Mr.  Browne  to  have  what ' 
she  had  when  she  died?  Didn’t  she  tell  you  that?  A  No,  j 
sir. 

251  Q  Did  she  say  anything  like  that  ?  A  Mr.  j 
Browne’s  name  was  mentioned,  sir,  but  not  to  the! 

extent  of  her  entire  estate. 

Q  Well,  to  what  extent  was  it  mentioned?  A  To  the! 
extent  that  she  had  already  provided  and  she  understood! 
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that,  and  that  was  that  there  were  three  cousins  out  of 
six  left  under  her  will. 

Q  And  that  is  the  only  thing  she  said  about  Mr. 
Browne,  she  had  already  provided  for  him?  A  I  don’t 
remember  saying  that,  sir. 

Q  Well,  what  did  she  say  about  Mr.  Browne?  I  mis¬ 
understood  your  answer.  A  Do  you  want  me  to  repeat 
my  conversation  about  Mr.  Browne’s  claim? 

Q  No,  no.  I  want  you  to  tell  me —  A  I  want  to 
tell  you  what  we  were  talking  about  and  how  Mr.  Browne 
came  into  it.  I  didn’t  discuss  with  Miss  Nyman,  Mr. 
Browne  or  his  share  in  her  estate,  sir. 

Q  Maybe  I  didn’t  make  my  question  clear  enough 
for  you.  I  will  try  it  once  more.  A  All  right,  sir. 

Q  Either  on  December  8  or  December  22,  when  you 
were  out  visiting  Miss  Nyman,  you  told  us  that  you  had 
a  discussion  about  a  will,  her  will;  right?  A  Yes, 
252  sir. 

Q  And  that  you  felt  or  there  was  some  discus¬ 
sion  in  there  concerning  you  getting  something  out  of  her 
estate;  right?  A  She  wanted  to  increase  the  benefit 
that  I  would  receive  under  her  present  will  at  that  time, 
yes,  sir. 

Q  And  at  that  time  did  she  not  mention  that  she 
wanted  Mr.  Browne  to  have  what  she  had  left  when  she 
died?  A  No,  sir. 

Q  Did  she  say  anything  like  that?  A  No,  sir. 

Q  Did  she  mention  Mr.  Browne  at  all?  A  Yes,  sir. 

Q  And  what  did  she  say  about  it?  A  We  were  dis¬ 

cussing  Mr.  Browne’s  claim,  that  he  intended  to  file 
against  Miss  Elma’s  estate. 

Q  What  claim?  A  A  claim  where  by  he  stated  that 
he  had  bought  some  medicine  and  ingredients,  and  he 
wanted  to  know  whether — he  had  been  to  my  office  pre¬ 
viously  and  wanted  to  know  the  size  of  her  estate,  and 
whether  or  not  this  claim  could  be  paid. 
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Q  He  didn’t  know  what  her  estate  consisted  of,  | 

253  did  he?  A  No,  sir,  but  he  wanted  to.  j 

Q  How  much  was  the  claim  that  he  had  in  his 
hand  then?  A  Would  you  mind  if  I  refresh  my  recol-  i 
lection  ?  j 

Q  No,  sir,  I  do  not.  (The  witness  referred  to  a  file.)  j 
A  The  first  thing  that  Mr.  Browne  turned  over  to  me —  j 
Q  I  am  talking  about  this  one  day  now;  just  this  one  j 
day.  I  will  ask  you  about  those  others  later.  j 

I  am  talking  about  what  you  were  discussing  with  Miss  j 
Nyman  now,  when  you  said  you  were  out  there  discussing  j 
his  claims  for  certain  medicines.  Now,  how  much  was  it? 

A  Well,  according  to  his  memorandum  it  was  $1,075.00.  j 
Q  For  medicines?  A  For  medicines  or  ingredients,  j 
I  think  was  the  expression. 

Q  Do  you  have  the  claim  there?  A  I  have  the  slip  ! 
of  paper  about  which  I  talked,  yes,  sir. 

Q  Now,  do  you  want  His  Honor  and  these  ladies  and 
gentlemen  to  believe  that  Mr.  Browne  made  a  claim  ! 
against  you  for  medicines  for  that  lady  for  a  thou- 

254  sand  and  some  dollars?  A  He  talked  about  it, 
sir.  He  had  not  filed  a  formal  claim.  I  told  him  i 

that  I  could  not  accept  this  piece  of  paper  as  a  formal  : 
claim,  but  the  amount  was  definitely  on  the  piece  of  paper,  i 
Q  A  thousand  and  some  dollars  for  medicines  ?  A 
$1,075.  | 

Q  But-  you  don’t  have  that  paper,  do  you?  A  I  have  j 
it  right  in  front  of  me. 

Q  Is  that  his  paper  or  yours?  A  It  is  a  paper  that 
he  turned  over  to  me. 

Q  May  I  see  it,  please?  A  Yes,  sir. 

(A  document  was  exhibited.) 

Q  Now,  will  you  read  just  what  it  says  on  that  piece 
of  paper?  A  (Reading)  “Miss  Elma  Nyman.”  This! 
is  in  pen  and  ink. 

Q  “Miss  Elma  Nyman.”  A  Well,  I  think  it  is  in-i 
tended  to  be  Elma  Nyman.  j 
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“May  15,  1951,  $350. 

“August  10,  $400. 

“September  30,  $325.” 

And  I  am  sorry  I  can’t  make  out  the  first  two 

255  words  that  come  next,  but  following  that  is: 

“Paid  to  Mr.  Fisher,  of  Philadelphia,  for  in¬ 
gredients.” 

Q  Now,  you  had  a  discussion  with  her  about  that. 
What  did  you  tell  her  about  that  paper?  A  I  merely 
explained  to  Miss  Nyman  that  he,  Mr.  Browne,  had  ap¬ 
proached  us  to  ascertain  whether  or  not  this  claim  would 
be  paid  and  had  left  me  a  piece  of  paper  which  indicated 
that  the  amount  of  the  claim  was  $1,075,  and  wanted  to 
find  out  how  she  felt  about  the  claim,  whether  she  wanted 
it  or  not. 

Q  Well,  how  did  she  feel  about  it?  A  She  didn’t 
seem  to  like  it  very  much  at  first,  but  after  a  while  she 
says,  “Oh,  well,  go  ahead  and  pay  Frank.” 

Q  Now,  vou  had  paid  Frank  many  times,  hadn’t  vou, 
for  her?  A  Sir? 

Q  Had  you  ever  paid  him  any  times  for  anything  that 
he  had  ever  bought  for  her  before?  A  I  have  no  recol¬ 
lection  of  having  done  so. 

Q  While  I  am  thinking  about  it,  how  would  you  ar¬ 
range  to  pay  for  their  groceries  and  other  living  ex¬ 
penses  that  they  had  while  they  were  living  on 

256  Farragut  Street?  A  Well,  Miss  Elma  took  care 
of  that  right  up  to  the  last.  She  had  a  checking 

account  and  we  deposited  the  income  to  her  account  and 
she — 

Q  You  deposited  that  to  her  account  and  she  would 
then  pay  it  out  just  like  anybody  else  would;  isn’t  that 
true?  A  Oh,  sure,  sure. 

Q  So  when  you  testified  about  Mr.  Browne  not  buy¬ 
ing  any  groceries,  you  don’t  know  whether  he  bought  gro¬ 
ceries  or  not,  do  you?  A  I  believe  my  testimony  was  a 
little  different. 
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Q  Well,  you  tell  me.  A  I  remember  saying  that  I 
knew  that  they  had  bought  their  own  groceries,  tele¬ 
phoned  the  store  and  had  them  delivered. 

Q  How  do  you  know  that?  A  Now,  I  don't  know 
how  far  up  to  before  they  left  there  that  that  went  on, 
but  I  know  that  they  did  it  up  to  a  year  or  two  before 
they  went  to  the  rest  home. 

Q  And  how  do  you  know  that,  sir?  A  Just  by  hav¬ 
ing  talked  to  them. 

Q  Did  they  ever  tell  you  that  Mr.  Browne — withdraw  ; 
that. 

Did  vou  ever  see  Mr.  Browne  on  these  visits  vou 
•>  • 

257  made  out  to  Farragut  Street  ?  Did  you  ever  happen 
to  see  him  there?  A  Surely. 

Q  Just  on  rare  occasions,  or  did  you  see  him  often?  j 
A  I  only  have  a  recollection  of  seeing  him  once.  That 
was  probably  during  July,  1951. 

Q  You  don’t  know  whether  he  was  there  every  day  j 
during  July,  1951,  or  not,  do  you?  A  Oh,  no. 

Q  And  you  only  went  there  once?  A  Sir? 

Q  You  only  went  there  once  during  July?  A  Oh, 
no. 

Q  How  many  times  did  you  go?  A  Several  times,  i 
I  went  there  two  or  three  times. 

Q  But  you  only  saw  him  on  one  occasion  all  the  time  i 
they  lived  on  Farragut  Street;  is  that  right?  A  That 
is  my  recollection.  I  may  have  met  him  there  before,  but 
I  have  no  recollection  of  doing  sa 

Q  Now,  we  will  get  back  for  one  moment,  if  you  will,  i 
to  this  date  you  were  out  there  in  the  early  part  of  De¬ 
cember  talking  to  her  about  her  will. 

Now,  other  than  the  fact  that  you  were  discussing 
with  her  a  claim  vou  sav  Mr.  Browne  had  for  re- 

*  •>  i 

25S  imbursement  or  whatever  that  claim  was  for;  other 
than  that  did  she  discuss  anything  about  Mr. 
Browne  at  all?  A  I  can’t  remember  that  she  did,  sir. 
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Q  Did  you  mention  his  name  other  than  in  connection 
with  this,  that  claim?  A  I  can’t  recall  that  I  did. 

Q  Would  it  help  you  any  if  I  were  to  tell  you  that  you 
said  to  her, “Don’t  leave  it  to  Mr.  Browne;  leave  it  to 
me.”  A  I  think  that  w^ould  be  a  falsehood,  sir. 

Q  You  think  it  would  be?  A  Well,  I  am  sure  it 
would. 

Q  Well,  did  you  say  anything  along  that  line  to  her 
at  all?  A  No,  sir.  I  asked  her  not  to  leave  it  to  me. 

Q  Not  to  leave  it  to  you?  A  Not  to.  I  told  her  it 
would  be  a  disservice  to  me  if  she  did  increase  the 
amount. 

Q  Well,  then,  having  that  in  mind,  was  it  necessary 
for  you  to  leave  the  room  when  they  started  talking  about 
a  will,  if  you  were  going  to  decline  to  accept  anything 
from  her?  A  I  didn’t  want  to  have  anything  to  do 
with  any  discussion  that  had  me  in  connection  with 
259  it.  I  told  Miss  Nvman  that  I  did  not  want  her  to 
change  anything  that  she  had  for  me. 

Q  Well,  why  was  that?  A  Well,  I  think  it  is  obvious 
to  even  you,  as  a  lawyer. 

Q  No,  it  is  not  obvious  to  me,  sir.  A  Well,  Trust 
Officers  have  a  reputation  to  uphold.  We  have  rules  down 
at  our  institution  whereby  any  gifts  have  to  be  reported 
to  our  President  and  go  to  the  Board  of  Directors.  I 
think  if  any  Trust  Officer,  or  any  attorney-at-law,  if  it 
was  ever  proven  that  they  had  influenced  some  poor  lady 
to  give  them  their  entire  estate,  they  could  be  disbarred 
or  have  their  reputation  ruined,  and  I  am  not  beginning 
to  have  that  done,  sir. 

Q  Well,  I  have  no  doubt  about  that.  A  Well,  I  want 
you  to  understand  just  that  if  anybody  said  that  I  tried 
to  influence  Miss  Nyman  in  my  behalf,  it  is  not  true. 

Q  All  right,  sir.  Now,  you  are  named  in  her  will, 
aren’t  you?  A  Oh,  yes;  yes,  sir. 

Q  And  that  will  was  drawn  by  the  National  Savings 
and  Trust  Attorney,  was  it  not?  A  No,  sir. 
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260  Q  Well,  who  drew  it,  then?  A  Fred  Tyler 
drew  the  will. 

Q  And  wasn’t  that  drawn — wasn’t  he  representing  the 
bank  from  time  to  time?  A  He  drew  some  wills  we  re¬ 
quested  for  our  bank,  yes,  sir.  He  was  not  our  General 
Counsel. 

We  had  many  attorneys  drawing  wills  for  us,  and  that 
is  our  policy. 

Q  Yes.  * 

Now,  you  told  us  when  it  became  necessary  to  prepare 
this  trust  agreement,  that  the  bank  wouldn’t  prepare  it, 
that  you  went  out  to  get  an  outside  lawyer;  isn’t  that 
right?  A  Are  you  talking  about  my  conversation  with 
Miss  Nyman? 

Q  I  am  talking  about  the  trust  agreement.  Do  you 
know  what  the  trust  agreement  is  that  we  have  been  talk¬ 
ing  about  here  today?  A  Certainly,  sir. 

Q  That  is  what  I  am  talking  about.  A  I  am  trying 
to  get  your  question  straight. 

THE  COURT:  Gentlemen,  don’t  let’s  get  unneces¬ 
sarily  cross  about  this  thing. 

MR.  QUIMBY:  Well,  I  will  try  not  to,  if  Your 

261  Honor  please,  but  I  thought  I  made  myself  clear. 

BY  MR.  QUIMBY: 

Q  I  am  now  talking  about  the  trust  agreement  that 
you  talked  about  on  direct,  did  you  not,  sir,  that  the  bank 
didn’t  prepare  that  trust  agreement;  that  you  sent  out 
for  an  outside  attorney.  Didn’t  you  state  that?  A  I 
said  that  we  requested  an  outside  attorney  to  prepare  the 
trust  agreement. 

Q  Now,  Mr.  Brault  was  the  man  that  prepared  that, 
wasn’t  he?  A  That’s  right. 

Q  And  Mr.  Brault  has  been  an  attorney  for  that  bank 
for  ten  years,  hasn’t  he?  A  Mr.  Brault  has  done  some 
business  with  the  bank.  He  has  drawn  wills,  as  far  as  I 
know.  He  is  not  on  a  retainer,  sir. 
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Q  He  is  an  attorney —  A  I  can  mention  a  lot  of 
other  lawyers  who  have  done  business  so  that  you  would 
know  that  Mr.  Brault  is  not  the  only  lawyer  who  gets 
business  from  the  National  Savings  and  Trust  Company. 

Q  I  am  sure  that  is  true.  A  It  certainly  is,  sir. 

Q  But  he  is  an  attorney  for  the  bank,  is  he  not, 

262  sir?  A  He — represents  to  the  extent  that  people 
select  Mr.  Brault  to  draw  their  wills,  he  is  attorney 

for  these  people.  It  is  true  that  there  are  some  cases 
that  are  referred  to  him,  or  he  is  on  the  list  of  names 
that  we  give  people  to  have  their  wills  drawn. 

Q  And  he  has  been  there  for  ten  years,  hasn’t  he? 
A  I  suppose  that  time  would  be  fairly  accurate. 

Q  And  he  gets  a  good  bit  of  business  out  of  National 
Savings  and  Trust  Company,  doesn’t  he?  A  He  doesn’t 
get  a  lion’s  share  of  business.  He  gets  some  business. 

Q  Well,  as  a  matter  of  fact,  the  bank  doesn’t  draw 
those  trust  agreements  any  way,  does  it?  A  Yes,  sir. 

Q  Well,  aren’t  they  legal  papers,  sir?  A  No,  sir. 

Q  They  are  not  legal  papers?  A  Not  under  the 
Code  of  Ethics  with  the  Bar  Association  and  the  Bankers’ 
Association,  sir.  I  think  if  you  read  it,  you  will  agree 
with  me. 

•  •  •  • 

263  BY  MR.  QUIMBY: 

Q  About  this  trust  agreement  that  you  had 
drawn,  if  that  had  been  executed  by  Mildred  Nyman,  that 
would  have  given  the  bank  sufficient  authoritv  to  carrv 
on  her  affairs  up  to — well,  up  to  the  time  she  died, 
wouldn’t  it?  A  Oh,  yes,  that  was  the  purpose  of  it,  sir. 

Q  And  it  wouldn’t  have  been  necessary  to  have  any 
Conservator  appointed,  would  it?  A  That  is  what  we 
were  trying  to  save  her,  any  court  expense  or  lawyer’s 
fees  in  connection  with  having  a  Conservator  or  com¬ 
mittee  appointed.  We  thought  that  while  we  felt  that  she 
was  able  to  sign  a  paper  of  that  nature,  that  it  should  be 
done,  but  because  of  her  peculiar  physical  condition,  our 
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Trust  Cornmitttee  stated  that  it  was  advisable  that  instead 
of  having  a  Trust  Officer  prepare  it,  to  have  an  inde¬ 
pendent  lawyer  prepare  it  and  go  out  himself  and  make 
his  investigation  and  have  his  conferences  to  determine 
whether  or  not  he  felt  that  that  was  what  should  be  done. 

Q  Isn’t  it  true,  sir,  that  when  Mr.  Brault  went  out 
there,  after  he  had  been  there  one  time  and  got  the  in¬ 
formation  about  preparing  this  trust  agreement,  which 
you  had  given  him  certain  of  that  information,  isn’t  it 
true  that  when  he  got  back  there  the  second  time  that 
he  ran  into  Mr.  and  Mrs.  Browne  out  there  and 

264  he  turned  around  and  walked  out?  Didn’t  that 
happen?  A  I  wasn’t  present,  sir. 

Q  Well,  then,  it  was  a  result  of  that,  was  it  not,  that 
that  trust  agreement  was  not  signed?  A  Mr.  Quimby, 
I  am  trving  to  give  vou  the  information  vou  want — 

Q  If  you  don’t  know,  sir —  A  I  don’t  know  that  the 
agreement  was  in  his  pocket  or  was  even  prepared  when 
he  went  out  the  second  time.  That  is  something  that  he 
can  tell  you.  I  cannot,  sir. 

Q  If  you  don’t  know,  if  you  will  just  tell  us  you  don’t 
know,  -  we  will  get  along  fine.  A  I  don’t  know.  I 
wasn’t  there. 

Q  I  think  you  told  us  also  on  direct  examination  that 
for  a  good  while  before  August  1  of  1951,  you  tried  to 
get  these  two  ladies  to  go  to  a  sanatorium,  didn’t  you? 
A  Yes,  sir. 

Q  And  it  was —  A  No,  to  a  hospital  for  a  check-up. 

Q  And  it  was  Elma  that  wouldn’t  go.  wasn’t  it?  A 
Yes,  Elma  was  the  one  I  was  trying  to  get  proper  at¬ 
tention  for,  mostly,  but  I  was  hoping  that  they 

265  would  both  go  at  the  same  time,  but  I  had  just 
learned  that  Elma,  she  had  admitted  to  me  that 

she  had  a  cancer,  and  I  felt  that  she  should  have  a  physi¬ 
cian,  or  a  cancer  specialist,  a  doctor  who  understood  that, 
to  examine  her  and  see  whether  or  not  anything  could  be 
done  to  either  prolong  her  life  or  maybe  save  her  life. 


222  A 


Q  Yes,  sir.  A  But  she  felt  that  the  thing  had  gone 
too  far  and  that  was  the  reason  she  allowed  this  Profes¬ 
sor  Ruben  to  continue  to  use  these  ingredients. 

Q  Now,  there  was  nothing  the  matter  with  her  mind, 
was  there,  as  far  as  you  know?  A  Nothing  wrong  with 
her  mind.  She  was  just  a  little  stubborn. 

Q  Now,  you  told  us  that  finally  they  went  out  to  this 
nursing  home  and  they  were  paying,  what  was  it,  a  hun¬ 
dred  dollars  a  \vTeek  at  first?  A  That  is  my  recollection, 
yes,  sir. 

Q  And  then  after  the  death  of  Elma  they  paid  $SS  a 
week  for  Mildred?  A  That’s  right. 

Q  They  were  fair  charges,  weren’t  they?  A  As  com¬ 
paratively  speaking,  yes,  sir.  We  could  have  gotten  a 
place  that  offered  to  take  her — we  found  several 
266  other  places  that  offered  to  take  her  for  less,  and 
on  November  7,  1951,  when  I  met  Dr.  Pincock  out 
there  at  the  rest  home,  which  at  that  time  was  on  Phila¬ 
delphia  Avenue,  Takoma  Park,  I  had  collected  quite  a  bit 
of  data. 

Mr.  Browne  was  the  one  w’ho  w~as  very  interested  in 
trying  to  find  some  place  that  would  be  cheaper  than  this 
place,  and  from  what  he  told  me  in  the  several  times  that 
I  saw  him  before  that,  he  had  gone  to  considerable  trouble 
to  ride  around  and  look  over  these  homes. 

Q  I  am  sorry  to  interrupt  you,  but  my  question  was, 
you  thought  it  was  a  fair  charge,  did  you  not?  A  Well, 
it  was  on  the  high  side  but  it  was  not  too  unreasonable. 

Q  Well,  now,  the  bank  was  paying  all  these  bills  and 
handling  all  the  affairs.  You  don’t  mean  to  imply,  do  you, 
sir,  that  if  you  thought  it  was  too  high,  that  you  would 
have  paid  it,  or  permitted  that  condition  to  exist?  A  No, 
we  wouldn’t  have  paid  it  if  w^e  thought  it  was  too  un¬ 
reasonably  high.  Of  course  we  have  to  have  some  con¬ 
sideration  for  the  patient,  sir.  If  she  is  happy  where  she 
is,  I  think  you,  if  you  were  in  those  circumstances,  would 
consider  things  like  that,  sir. 
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Q  And  as  far  as  you  know,  she  was  happy  out 

267  there,  wasn’t  she?  A  She  seemed  to  be — so  far 
as  the  place  is  concerned,  she  didn’t  have  too  much 

criticism  about  it,  but  she  wanted  to  go  home  all  the  time. 
She  didn’t  want  to  stay  any  place.  She  wanted  to  go 
home. 

Q  Well,  that  is  not  an  unusual  sort  of  desire  on  any¬ 
body’s  part,  is  it?  A  That  was  one  of  the  hardest  things 
for  me  to  do,  was  to  try  to  finally  explain  to  her  that  it 
wasn’t  possible  for  her  to  go  home. 

Q  Now,  during  her  conversations,  when  you  were  out 
there,  after  the  bank  was  appointed  Conservator,  did  they 
ever  request  you  to  do  anything  about  her  property — any 
of  it?  A  Well,  the  only  thing  that  I  remember  that  we 
discussed  about  her  property  was  her  jewelry.  When  we 
were  appointed  Conservator,  we  had  to  make  an  inventory, 
so  I  had  to  go  out  and  try  to  see  what  jewelry  she  had 
there  to  temporarily  take  it  in  and  have  it  valued. 

I  found  that  she  had  a  lot  of  things  out  there  that  I 
didn’t  even  know,  that  had  some  value  to  them.  I  went 
out  there  for  the  purpose  of  getting  those  and  having 
them  valued. 

Then  after  I  had  the  value  ascertained,  I  didn’t 

268  think  that  I  should  take  back  too  many  pieces  that 
had  some  value  to  them,  under  the  circumstances, 

so  it  was  onlv  three  or  four  that  were  returned. 

Q  Now,  you  took  the  rings  oft  of  her  fingers,  didn’t 
you?  A  Sir,  no,  I  did  not.  She  took  them  off  herself. 

Q  Well,  she  took  them  off?  A  Yes,  sir. 

Q  You  told  her  to  take  them  off  and  give  them  to 
you;  right?  A  I  explained  to  her  that  in  order  to  have 
the  correct  value  of  the  estate  determined,  that  all  of  the 
jewelry  or  the  property  that  she  had  would  have  to  be 
appraised. 

Q  Yes,  sir.  A  So  that  I  took  them  away  temporarily 
for  that  purpose. 
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Q  And  did  yon  bring  them  back  to  her,  her  rings?  A 
I  brought  some  rings  back  that  she  requested.  Several 
other  rings  that  she  requested,  I  did  not  bring  back. 

Q  Why  not?  A  Because  of  the  value. 

Q  Because  of  what?  A  Because  of  the  value. 

269  Q  Well,  she  asked  you  to  bring  them  back  any 
number  of  times,  didn’t  she?  A  No.  sir,  T  couldn’t 

say  “any  number  of  times.” 

Q  Well,  did  she  ever  ask  you  to  bring  thorn  back?  A 
She  asked  for  certain  rings  and  I  may  have  brought  sev¬ 
eral  back  to  her.  I  would  have  to  refer  to  my  records, 
sir. 

•  *  •  • 

THE  WITNESS:  After  I  took  all  of  the  jewelry  to 
have  it  appraised,  I  have  a  record  that  in  accordance  with 
her  request  I  had  an  Elgin  watch  repaired  and  I  brought 
that  back  to  her,  and  several  other  rings  were  brought 
back,  and  then  she  asked  for  some  additional  rings,  and 
I  have  a  record — as  a  matter  of  fact,  I  have  a  list  here 
dated  Mav  18th. 

BY  MR.  QUIMBY: 

Q  What  year,  please?  A  1952 — of  jewelry  that  was 
returned  to  her,  and  she  wanted  three  others,  so  on 
September  20,  1952,  I  brought  three  other  rings  back  to 
her. 

270  Q  Now,  did  you  return  to  her  everything  that 
she  asked  for?  A  Now  that  I  have  refreshed  my 

recollection,  I  believe  that  I  did,  yes,  sir. 

Q  You  did?  A  Yes  sir. 

Q  And  when  was  that  returned  to  her?  May  what?  A 
May  18th. 

Q  And  then  after  that  you  gave  her  some  other  things? 
A  On  September  20. 

Q  September  20.  A  September  20,  yes. 

Q  And  can  you  read  that  list  off  of  what  you  returned 
to  her  on  the  20th  of  September?  A  (Reading) : 
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“Gold-plated  solitary  diamond  ring;  a  signet  ring;  and 
a  jade  and  two-diamond  gold  ring.” 

This  paper  that  I  have  is  in  the  nature  of  a  receipt. 

Q  Who  signed  that?  A  Miss  Mildred  signed  it  by 
her  mark  in  the  presence  of  Margie  Gallagher  and  Lester  j 
A.  Lawrence. 

Q  May  I  have  that  piece  of  paper,  please?  A  j 

271  Do  you  want  it  out  of  this  file?  i 

Q  Yes,  please. 

*  *  *  *  | 

Q  Do  you  have  the  list  of  the  ones  that  you  returned  j 
earlier  than  that,  in  May?  A  Let  me  see  that  again.  I 
may  have  given  you  the  wrong  one. 

(Document  was  returned  to  witness.) 

That  is  the  May  18th.  You  asked  for  the  September  one.  j 

Q  Yes;  I  want  both  of  them.  I  was  going  to  ask  you  j 
for  both  of  them.  A  Yes,  sir. 

(Documents  were  passed  by  witness  to  counsel.) 

MR.  QUIMBY:  Mark  one  of  these  Defendant’s  Xo.  2  ! 
and  the  other  Xo.  3,  please. 

THE  COURT:  Have  you  marked  the  first  receipt  yet?  j 

THE  CLERK:  Yes,  Your  Honor,  the  one  of 

272  Mav  18th,  of  1952. 

THE  COURT :  That  is  Xo.  2. 

THE  CLERK :  Yes,  Your  Honor. 

THE  COURT :  And  3  would  be  what — the  one  of  Sep-  j 
tember  20th? 

THE  CLERK:  Yes,  September  20. 

THE  COURT:  Very  well.  ! 

I 

•  *  •  • 

BY  MR.  QUIMBY:  j 

Q  Would  your  files  disclose  any  other  papers  or  re-  j 
ceipts  signed  by  her  at  any  time  after  the  Conservator  j 
was  appointed  ?  A  I  believe  these  two  would  be  the 
only  two. 

Q  Xow,  I  think  you  told  us  on  April— but  I  didn’t’ 
get  the  date  in  April — April  of  1952 — you  went  out  and1 

I 
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talked  to  her  about  some  matters  in  connection  with  the 
house  on  Farragut  Street.  Is  that  your  testimony?  A 
Yes,  sir. 

Q  Can  you  tell  us  somewhat  in  detail  of  your  discus¬ 
sion  with  her  on  that  day? 

What  day  was  it  in  April,  if  you  know?  A  April  23. 

Q  Now,  can  you  tell  us  what  you  discussed 

273  with  her  then?  A  W'e  had  just  been  appointed 
Conservator  and  the  Farragut  Street  house,  of 

course,  had  been  vacant  with  all  of  the  furniture  in  it, 
since  they  left  to  go  to  the  rest  home,  and  we  felt  at  the 
bank  that  one  of  the  things  that  should  be  done  was  to 
rent  or  sell  the  Farragut  Street  house. 

I  went  there  for  the  purpose  of  discussing  with  her 
what  disposition  should  be  made — whether  she  would 
agree  to  selling — although  I  knew  that  whatever  was 
best  to  be  done  would  have  to  be  done  through  the  court 
facilities,  but  the  main  purpose  was  to  try  to  find  out 
whether  there  was  anything  in  the  house  that  she  wanted 
set  aside  or  reserved,  and  she  didn’t  give  me  any  infor¬ 
mation  along  that  line.  She  just  was  not  responsive  at 
all. 

Q  Was  not  responsive,  you  say?  A  Responsive. 

Q  Did  she  discuss  it  with  you  at  all?  A  Well,  I 
talked  to  her  but  I  couldn’t  get  her  to  give  me  a  list 
of  anything  that  she  might  want  preserved,  because  the 
main  idea  "was  that  the  bank  was  going  to  dispose  of 
the  household  effects,  and  then  either  rent  or  sell  the 
house  to  provide  more  income  for  her  use. 

Q  WTas  anybody  with  you  during  that  discussion;  just 
the  two  of  you  in  the  room?  A  Just  the  two  of 

274  us  in  the  room;  that  is  my  recollection. 

Q  By  the  wav,  did  she  ask  you  for  any  money 
around  the  end  of  December  of  1951  so  she  could  use  it 
as  a  Christmas  gift?  A  I  think  she  did. 

Q  And  as  a  result  of  that  request  did  you  give  her 
some  money?  A  Yes,  sir,  I  think  we  did. 
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Q  And  she  explained  that  she  wanted  to  have  that 
money  around  for  gifts  for  various  people  that  she 
knew;  is  that  true?  A  And  to  have  some  money  there 
just  to  have  it,  I  think. 

Q  With  reference  to  Mr.  Brault,  did  she  ask  you  to 
get  a  lawyer  for  her  or  did  you  take  that  upon  yourself? 
A  Sir,  I  tried  to  explain  to  you  that  this  matter  w*as 
talked  over  by  the  bank  and  the  officers  in  our  Trust  In¬ 
vestment  Committee,  and  I,  as  the  officer  supervising  the 
account,  w’as  instructed  to  have  another  lawyer — have  a 
lawyer  take  care  of  it.  The  decision  was  not  mine  alone, 
in  other  w’ords.  I  don’t  wrant  any  misunderstanding  about 
that. 

Q  Yes;  but  she  didn’t  ask  for  a  lawyer,  did  she? 
275  A  No,  sir. 

Q  And  "when  you  decided  on  a  lawyer,  you  or 
your  Executive  Committee,  or  whoever  was  in  the  bank, 
wrhen  they  decided  on  that,  why,  then  you  showed  that 
lawyer  her  will  or  codicil  that  you  had  in  the  bank,  or  a 
copy  of  it,  didn’t  you?  A  I  am  quite  sure  I  didn’t  show 
him  anything  until  the  question  came  up  about  some 
change  in  her  testamentary  disposition  and  it  was  not  be¬ 
fore  or  at  that  occasion. 

Q  So  that  when  he  went  out  the  first  time  he  didn’t 
know’  that  she  had  a  will,  did  he?  A  Not  so  far  as  I 
know’. 

Q  Well,  I  mean,  he  wouldn’t  be  able  to  get  that  in¬ 
formation  from  any  place  else,  w’ould  he?  A  No,  sir, 
but  it  wasn’t  discussed  w’ith  him. 

Q  So  that  he  wouldn’t  know’  if  he  had  to  draw’  a  w’ill 
or  a  codicil  when  he  was  out  there  the  first  time,  would 
he?  A  Not  from  any  discussion  I  had  with  him. 

Q  Did  you  know  Mr.  Frazier,  a  lawyer  in  town  here? 
A  Yes,  I  knew’  him  some  vears  ago  verv  well. 

Q  And  he  was  a  reputable  member  of  this  bar,  was 
he  not? 
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MB.  DENIT:  We  object  to  that.  The  reputa- 

276  tion  of  Mr.  Frazier  is  not  in  issue  here,  if  the 
Court  please. 

THE  COURT:  No,  it  is  not,  but  I  will  let  him  ask 
the  question. 

I  have  allowed  some  latitude,  I  think,  on  the  part  of 
both  parties  here. 

Can  you  answer  that  or  do  you  wish  to? 

THE  WITNESS:  Sure,  I  can  answer  it,  Your  Honor. 

THE  COURT:  All  right. 

THE  WITNESS:  I  had  had  several  business  deal¬ 
ings  with  Mr.  Frazier  years  back,  and  as  far  as  I  know, 
Mr.  Frazier  was  at  that  time  a  very  capable  and  compe¬ 
tent  person  in  law. 

BY  MR.  QUIMBY: 

Q  Did  you  ever  show  him  Miss  Nyman’s  will  at  any 
time?  A  I  don’t  think  I  had  seen  Mr.  Frazier  for  the 
past  seven  or  eight  years,  so  under  those  circumstances 
I  couldn’t  have  done  so. 

Q  Do  you  know  whether  any  arrangement  was  made 
for  him  to  see  her  will  at  the  bank?  A  No,  sir. 

Q  There  was  not?  A  Not  to  my  knowledge. 

Q  Well,  your  records —  A  I  never  showed 

277  him. 

Q  And  your  records  don’t  disclose  that  he  ever 
had  any  authority  to  go  there  and  see  her  will;  is  that 
correct?  A  I  never  examined  the  records  for  that  pur¬ 
pose  to  tell  you. 

Q  So  that  if  he  got  any  information  and  put  in  the 
will  for  her  in  1952,  he  would  have  to  get  it  from  some 
source  other  than  the  bank;  that  is  correct,  isn’t  it?  A 
From  the  court  records,  Miss  Elma  Nyman’s  will  and 
codicil. 

Q  No,  no,  I  am  talking  about  Mildred’s.  A  Well,  I 
am  talking  about  Mildred’s,  too,  because  they  were  twin 
wills. 
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Q  Yes,  but  Mildred’s  will  was  not  filed,  was  it,  sir? 
A  No,  sir,  but  they  were  twin  wills. 

Q  Well,  he  wouldn’t  necessarily  know  that,  or  have 
any  way  of  knowing  that,  would  he?  A  Not  unless  he 
was  told  about  it.  He  wasn’t  told  by  me. 

Q  Told  by  possibly  Mildred,  we  will  say?  A  Could 
be. 

•  •  •  • 

278  MR.  HART:  If  Your  Honor  please,  only  a  few 
questions : 

Cross  Examination 

BY  MR.  HART : 

Q  Mr.  Lawrence,  there  was  some  question  that  a 
threatened  caveat  was  going  to  be  filed  by  Miss  Eleanor 
Nyman  Jenkins.  Is  that  correct,  that  there  was  a  com¬ 
promise  accordingly?  A  With  respect  to  the  mother’s 
estate,  you  are  talking  about? 

Q  Yes.  A  Yes,  sir. 

Mr.  Jacob  N.  Halper  was  appointed  as  Guardian  Ad 
Litem. 

Q  And  how  old  was  Miss  Jenkins  at  that  time?  That 
is  what  I  am  coming  to. 

Approximately?  A  Well,  she  was  under  twenty-one. 
I  know  that. 

Q  She  was  a  minor?  A  Because  she  couldn’t  get  it 
for  a  few  months  after  that. 

•  •  •  • 

279  Redirect  Examination 

BY  MR.  DENIT: 

•  #  •  • 

2S0  BY  MR.  DENIT : 

Q  Now,  in  connection  with  the  claim  of  Mr. 
Frank  Browne  for  $1,075,  after  your  discussion 
281  with  Miss  Mildred,  what  action,  if  any,  was  taken 
on  that  claim?  A  We  told  Mr.  Browne  that  we 
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couldn’t  accept  the  piece  of  paper  as  a  claim,  it  wasn’t 
in  proper  form.  I  told  him  he  would  have  to  fix  up  one 
in  better  shape  and  file  it  with  us. 

So  he  later  did  that,  some  time,  I  imagine  it  would 
be  the  first  part  of  January,  1952.  There  is  no  date,  as 
I  recall,  on  the  actual  claim  filed  by  him  at  that  time, 
but  our  records  show  that  on  January  22,  that  we  ad¬ 
dressed  a  letter  to  Professor  Ruben  for  the  purpose  of 
determining  whether  he  had  any  claim  against  the  estate, 
because  I  had  personal  knowledge  of  the  fact  that  he  was 
the  one  who  was  administering  these  ingredients  to  Miss 
Elina. 

So  the  claim  was  received  some  time  the  first  part  of 
January. 

Q  Now,  you  addressed  a  letter  to  Professor  Ruben. 
Rid  you  get  a  reply?  A  Yes,  sir. 

Q  And  do  you  have  the  letter  that  you  wrote  him 
and  the  reply  before  you?  A  I  do. 

Q  Now,  after  the  receipt  of  Professor  Ruben's  reply, 
what  action,  if  any,  did  the  Trust  Company  take  on 
Mr.  Browne’s  claim?  A  The  only  action  taken 
282  at  that  time  was  to  tell  Mr.  Browne  that  I  did  not 
believe  that  the  bank  could  approve  his  claim;  it 
would  have  to  reject  it. 

Q  Rid  you  tell  him  that  directly  and  personally?  A 
It  was  either — he  either  came  to  the  office  or  I  told  him 
over  the  telephone.  I  don’t  remember  which. 

MR.  RENIT:  Mark  these,  please,  Mr.  Clerk,  Plain¬ 
tiff’s  13  and  14  for  identification. 

(Memorandum  and  formal  claim  above  referred  to 
were  marked  Plaintiffs’  Exhibits  13  and  14,  respectively, 
for  identification.) 

THE  COURT :  This  is  a  memorandum.  Can  we  call 
it  that  for  want  of  a  better  term? 

MR.  RENIT :  Yes,  sir. 
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i 

j 

| 

THE  COURT:  The  first  is  the  paper  writing  that  he 
referred  to,  and  the  other  is  the  formal  claim  that  he 
filed.  ! 

MR.  DENIT:  That  is  correct,  sir. 

*  i 

I 

*  *  *  *  i 

283  BY  MR.  DENIT: 

Q  Look  at  the  papers  which  I  show  you  and  j 
tell  us  whether  or  not  the  paper  marked  Plaintiffs’  Ex-  ! 
hibit  No.  13  is  a  photostat  copy  of  the  memorandum  that 
Mr.  Browne  furnished  you  in  longhand?  A  That  is  i 
right.  That  is. 

Q  And  the  one  marked  Plaintiffs’  Exhibit  No.  14,  is  j 
that  a  photostat  copy  of  the  formal  claim  that  was  sub¬ 
sequently  submitted?  A  Yes,  sir,  it  is. 

MR.  DENIT :  I  offer  these  papers  in  evidence,  if j 
the  Court  please. 

MR.  QUIMBY:  May  I  see  them,  please? 

(Documents  were  exhibited  to  counsel.)  j 

MR.  DENIT:  They  are  photostats  of  the  papers  you! 
examined  the  witness  on  a  moment  ago. 

MR.  QUIMBY :  No,  I  only  saw  one  paper,  one  about! 
this  size  here. 

THE  COURT:  Yes,  I  think  Mr.  Quimby  is  right.  Ij 
don’t  think  the  formal  claim  was  testified  about. 

MR.  QUIMBY :  If  Your  Honor  please,  this  clearly! 
shows  on  the  face  of  it  that  it  is  a  claim  against 
2S4  the  estate  of  Elma  Nyman,  not  against  the  estate 
in  which  we  are  interested  in  this  caveat. 

THE  COURT:  I  thought  that  is  what  it  looked  like 
at  the  time  you  talked  about  that  memorandum,  that  it 
was  for  some  advances  made  to  the  sister  Elma,  but  I 
didn’t  know  but  what  it  was  a  claim  against  the  sister ’& 
estate  because  she  had  inherited  all  the  property.  I 
don’t  know. 

MR.  QUIMBY :  No,  right  on  the  face  of  it,  it  sayjs 
“against  the  estate  of  Elma  Nyman,”  and  the  only 
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thing  that  I  asked  the  witness  was  what  was  the  discus¬ 
sion  that  he  had  on  a  certain  day,  and  then  he  men¬ 
tioned  this  particular  thing  they  were  talking  about,  so 
that  I  think  this — 

THE  COURT:  Let  me  ask  the  witness: 

What  relation  did  this  claim  have  to  the  estate  of 
Mildred  Nyman? 

You  talked  with  Mildred  about  paying  it,  you  said? 

THE  WITNESS:  That  is  right. 

THE  COURT:  All  right. 

THE  WITNESS:  The  claim  wasn’t  settled  until  after 
the  estate  of  Elma  was  settled,  I  don’t  believe. 

THE  COURT:  Well,  I  am  just  trying  to  find  out. 

You  say  it  was — apparently  the  memorandum  referred 
to  certain  services  furnished  to  Elma,  is  that  right,  or 
certain  things  furnished  to  her. 

285  THE  WITNESS:  That’s  right. 

THE  COURT:  Not  Mildred. 

THE  WITNESS :  Not  Mildred,  but— 

THE  COURT:  All  right,  now,  wherein  is  the  inter¬ 
est  that  Mildred  had  in  whether  the  claim  was  paid  or 
not,  and  why  did  you  discuss  it  with  her?  That  is  what 
I  am  trying  to  get  at. 

THE  WITNESS:  The  estate  of  these  two  sisters  was 
joined. 

THE  COURT:  Yes. 

THE  WITNESS:  And  when  Miss  Elma  died,  in  or¬ 
der  to  pay  Miss  Elma’s  expenses,  money  had  to  be  trans¬ 
ferred  from  the  assets  that  went  to  Miss  Mildred  in  order 
to  pay  the  debts. 

THE  COURT:  Yes. 

THE  WITNESS:  So  Miss  Mildred  was  interested  in 
any  claim. 

She  was  also  the  residuary  legatee,  and  the  sole  residu¬ 
ary  legatee  under  her  sister’s  will. 

THE  COURT:  In  other  words,  she  would  take  the 


233  A 


property  if  there  were  no  debts  to  be  paid  or  less  what 
the  debts  were. 

THE  WITNESS:  That’s  right,  so  it  is  hooked  to¬ 
gether. 

THE  COURT:  I  think  it  is  related  sufficiently. 

286  MR.  QUIMBY:  May  I  ask  a  question,  then,  if 
Your  Honor  please? 

THE  COURT:  Certainly,  yes. 

BY  MR.  QUIMBY: 

Q  Did  your  bank  handle  the  estate  of  the  sister 
Elma?  A  Yes,  sir. 

Q  Did  they  probate  her  will?  A  Yes,  sir. 

Yes,  sir,  we  were  the  executors  under  both  wills. 

Q  I  am  talking  about  Elma.  A  Elma  I  have  right 
in  front  of  me,  sir. 

Q  Yes,  sir.  Now,  did  you  probate  her  will?  A  Yes, 
sir. 

Q  And  the  bank  was  the  executor  under  that,  was  it 
not?  A  Yes,  sir. 

Q  And  when  were  letters  of  administration  granted 
on  that? 

THE  COURT:  Letters'  testamentary,  I  believe  vou 
mean. 

MR.  QUIMBY:  Testamentary;  I  am  sorry,  Your 
Honor. 

THE  WITNESS:  February  29,  1952. 

BY  MR.  QUIMBY: 

Q  Now,  did  the  bank  act  under  a  general  or  special 
bond  in  that  case?  A  General  bond. 

287  Q  And  so  you  filed  your  final  account  •when, 
six  months  after  that?  A  It  was  April  20,  1953, 

was  when  we  closed  off  the  records,  and  it  was  approved 
by  the  Court  June  9,  1953. 

Q  Now,  how  much  of  an  estate  did  Elma  have  then 
as  shown  by  that  account?  A  $2,000.  $2,073. 

Q  That  was  the  full  amount  of  her  estate?  A  That 
was  the  full  amount  of  personal  estate  that  was  available 
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for  administration.  Most  of  the  assets  had  gone  by 
joint  ownership  to  her  sister. 

Q  Now,  there  was  $2,000  personal  property;  is  that 
right?  A  That’s  right. 

Q  Now,  this  claim  that  I  hold  in  my  hand,  the  original 
of  this  claim,  is  that  shown  on  that  account?  A  Yes,  it 
is,  sir. 

Q  So  that  it  was  already  paid,  wasn’t  it?  A  Paid 
April  10,  1953. 

Q  Paid  out  of  the  estate  of  Elma  Nyman;  isn’t  that 
correct?  A  That’s  right. 

MR.  QTJIMBY :  Then  I  say,  if  Your  Honor 
288  please,  I  see  absolutely  no  point  in  it.  I  mean,  I 
don’t  mind  leaving  it  in  but  it  seems  to  me  it  is 
totally  immaterial. 

THE  COURT:  I  confess  I  am  a  little  confused. 

Now,  if  the  claim  was  already  paid,  what  was  the  oc¬ 
casion  for  Mildred  to  pay  it? 

MR.  DENIT:  Well,  the  account  shows  that  it  was  not 
already  paid. 

THE  COURT:  Well,  I  misunderstood  the  witness 
and  the  question  and  the  answer. 

MR.  DENIT:  Mr.  Quimby  put  the  words  in  the  wit¬ 
ness’  mouth  that  it  had  already  been  paid. 

The  witness  w*as  talking  about  a  conference  that  took 
place  in  April  of  1952.  A  claim  was  paid  in  April  of 
1953. 

THE  COURT:  Oh,  you  mean  it  hadn’t  been  paid  at 
that  time. 

MR.  DENIT:  No,  no,  and  never  was. 

THE  COURT:  But  wasn’t  it  subsequentlv  paid  in 
1953? 

MR.  DENIT:  No,  Your  Honor,  it  w*as  rejected. 

MR.  QUIMBY :  He  says  it  is  in  the  account  there. 

THE  COURT:  Somebody  said  it  was  paid  and  that 
is  w’hat  I — and  I  thought  you  just  said  it  w*as  paid,  not 
at  that  time,  but  later. 
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MR.  DEXIT:  Xo,  a  claim  was  paid  in  April  of 

289  1953. 

THE  COURT:  A  claim. 

MR.  DEXIT:  A  claim.  This  was  one  of  three  claims 
that  were  submitted. 

THE  COURT:  By  the  same  party? 

MR.  DEXIT:  By  the  same  man. 

THE  COURT:  Oh,  well,  maybe  we  are  beginning  to 
see  something  now. 

BY  MR.  QUIMBY:  i 

Q  XTow,  this  claim  is  not  for  Mr.  Browne,  is  it?  A 
Sir?  j 

Q  This  whole  claim  was  not  for  Mr.  Browne,  was  it,  j 
for  him  personally?  A  Would  you  mind  pointing  to  | 
what  paper  you  are  talking  about?  j 

Q  I  was  handed  that  as  being  the  claim.  Xow,  I  don’t  ! 
know  what  it  is.  A  You  know  that  you  took  the  origi¬ 
nal  of  this  from  me,  and  you  had  both  of  these  things  i 
in  your  hand.  i 

Q  Xo,  I  did  not,  sir.  I  had  this  in  my  hand.  A  j 
Right  now  you  handed  it  to  me.  Are  you  talking  about  j 
this  paper? 

Q  I  am  talking  about  what  has  been  introduced  here  | 
as  Plaintiffs’  Exhibit  Xo.  14.  A  Well,  that  is  the  sec-  j 
ond  paper.  j 

290  Q  That  is  the  whole  thing.  j 

I  beg  your  pardon.  That  is  13.  j 

THE  COURT:  Yes,  it  is.  That  is  the  photostat  of  j 
the  paper  that  originally  was  testified  to  by  this  witness  j 
as  having  been  the  subject  of  conversation  with  Mildred. 
MR.  QUIMBY:  Yes,  sir.  j 

THE  COURT:  And  vou  asked  for  it  and  got  it. 

MR,  QUIMBY:  Yes,  sir.  j 

THE  WITXESS :  That  is  this  one  that  is  hooked  on  j 
top. 

THE  COURT:  Yes;  that  is  the  one  vou  said  Mr. 

*  i 

Browne  handed  you. 
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THE  WITNESS :  That  is  right.  This  little  piece  of 
paper. 

THE  COURT :  Yes,  I  understand. 

THE  WITNESS:  I  wanted  to  know  whether  his 
question  was  directed  to  the  little  piece  of  paper  or  the 
other  one  and  I  think  I  am  entitled  to  know. 

THE  COURT:  That  is  a  fair  question. 

THE  WITNESS:  Yes,  sir. 

MR.  QUIMBY :  I  will  withdraw  my  question  and  ask 
this,  then: 

BY  MR.  QUIMBY: 

Q  Will  you  point  out  on  that  account  what  was  paid 
to  Mr.  Browne?  A  On  April  10,  1953,  “Francis 

291  S.  Browne  and  Effie  B.  Browne,  compromise  of 
the  suit  instituted  in  Municipal  Court,  Civil  Action 

No.  M-25556-52,  pursuant  to  authority  contained  in  order 
of  Court  dated  April  8,  1953,  in  Administration  No. 
79160.”  And  the  amount  is  $400.00. 

Q  That  was  the  settlement  of  this  claim;  is  that  cor¬ 
rect? 

And  I  am  talking  about  Plaintiffs’  Exhibit  14.  A  No, 
sir,  I  cannot  sav  exactly  that  it  was  the  settlement  of 
that  claim. 

Q  Well,  can  you  tell  us  from  vour  records,  then,  when 
you  received  the  original  of  this  claim  identified  as 
Plaintiffs’  Exhibit  No.  14?  A  According  to  my  testi¬ 
mony  it  must  have  been  in  the  first  part  of  January, 
1952. 

Q  Yes. 

Now,  when  was  your  account  filed?  A  April  20,  1953. 
Q  Now,  was  this  claim  rejected  then  by  the  bank?  A 
Not  at  that  time. 

Q  Was  it  ever  rejected?  A  It  was  rejected  finally, 
but  when  I  told  Mr.  Browne  that  I  could  not  recommend 
the  approval  of  that  claim  as  it  is  there  presented, 
which  the  base  was  the  cost  of  these  ingredients, 

292  he  then  turned  around  and  filed  another  and  a 
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similar  claim,  but  he  rejected  his  base  on  ingre¬ 
dients  and  put  in  a  claim  for  all  the  services  that  he  had  i 
been  rendering  to  both  of  the  Nyman  sisters  for  five, 
or  so  many  years. 

Q  And  that  was  $400.00,  wasn’t  it?  A  No,  sir,  it  ! 
was  not  $400.00. 

I  will  get  it  for  you  in  just  a  minute. 

•  •  •  • 

293  THE  WITNESS:  The  first  claim  that  Mr.  | 
Browne  filed  was  on  the  basis  of  ingredients,  and 

the  amount  of  the  claim  was  $S28.52,  and  not  $400.00. 

BY  MR.  QUIMBY: 

Q  And  that  was  against  the  estate  of  not  Mildred,  but  i 
against  the  estate  of  Elma;  is  that  right?  A  That’s  ! 
right.  ! 

Q  Now”,  in  that  account,  your  final  account  there,  you  i 
show  a  settlement  of  a  Municipal  Court  action,  do  you  ; 
not?  A  That’s  right.  j 

294  Q  And  that  was  settled  for  $400.00?  A  The  j 
particular  suit,  yes,  sir,  was  settled  for  $400.00. 

but —  | 

Q  And  that  was  in  settlement  of  all  claims  of  Mr.  I 
Browne  against  the  estate  of  Elma  Nyman,  is  that  cor-! 
rect?  A  That’s  right.  j 

MR.  QUIMBY :  No  further  questions. 

i 

i 

Redirect  Examination  (Reswmed) 

BY  MR.  DENIT :  j 

Q  When  we  were  interrupted,  I  will  say,  a  moment 

ago,  Mr.  Lawrence,  I  had  asked  you  to  refer  to  a  claim 
which  is  evidenced  by  Plaintiffs’  Exhibit  No.  14. 

Now,  what  action  was  taken  bv  the  bank  in  connection 
with  that  claim?  A  No  action  was  taken  on  this  claim 
around  about  the  time  it  was  presented  because  I  had 
told  Mr.  Browne  that,  as  presented,  we  could  not — we 
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would  have  to  reject  it.  He  then  presented  another  form 
of  claim  but  on  a  different  base. 

Q  Now,  did  the  bank,  as  executor,  eventually  reject  the 
claim  evidenced  in  Exhibit  No.  14?  A  Yes,  sir,  it  did. 
It  rejected  that  claim  and  the  one  following  that  at  one 
time. 

Q  Now,  let’s  go  from  Exhibit  14  to  the  one  fol- 

295  lowing  that.  Was  there  a  claim  in  writing  sub¬ 
mitted  by  Mr.  Browne  to  the  bank  as  executor? 

A  Yes,  sir. 

Q  Do  you  have  that  claim?  A  Yes,  sir. 

MR.  QUIMBY:  Now,  is  this  against  the  estate  of  Mil¬ 
dred  Nyman,  may  I  ask,  or  Elma  Nyman,  that  you  are 
inquiring  about? 

MR.  DENIT:  It  is  against  the  estate  for  services  al¬ 
leged  to  have  been  rendered  to  both  sisters. 

MR.  QUIMBY:  But  was  the  claim  against  the  estate 
of  Elma  Nvman? 

MR.  DENIT:  Exactly. 

MR.  QUIMBY :  Then  I  object  to  it,  if  Your  Honor 
please,  as  being  immaterial  here. 

THE  COURT:  "Well,  it  doesn’t  seem  to  be  immaterial 
in  that  it  was  the  subject  of  conversation  between  the  wit¬ 
ness  and  Mildred,  and  it  seems  that  there  was  such  a 
relationship  between  her  interests  in  that  estate  and  her 
own  property  that  her  views  or  approbation  was  sought 
with  respect  to  whether  it  should  be  paid  or  not. 

MR.  QUIMBY:  He  says  it  was  rejected.  Your  Honor, 
and  it  was  in  another  estate,  and  therefore  I  can’t  see  the 
materiality  of  it  in  this  case. 

296  He  says  it  was  rejected. 

Had  it  been  paid,  or  Mildred  had  suffered  some 
loss  by  reason  of  it,  I  could  see  the  eonnection,  but  I 
can’t  see  it  this  way. 

THE  COURT:  Well,  I  think  it  seems  so  far  to  have 
been  quite  related  to  the  first  discussion  that  was  had 
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with  Mildred,  namely,  this  memorandum  that  was  brought 
out  in  evidence  under  your  examination. 

MR.  QUIMBY:  Yes,  sir.  Now  we  are  way  past  that; 
we  are  down  two  or  three  claims  after  that. 

THE  COURT:  As  to  what  that  eventuated  into. 

I  don’t  think  it  is  going  to  be  dispositive  of  this  case 
but  it  certainly  is  germane  to  the  question. 

I  will  let  evidence  in  with  respect  to  it. 

MR.  DENIT:  Do  you  have  the  pending  question? 

THE  COURT:  That  is  the  next  claim  that  was  filed. 
Let’s  don’t  go  over  and  over  what  we  have  asked  if  w^e 
can  help  it. 

THE  WITNESS:  I  have  it  right  here. 

BY  MR.  DENIT : 

Q  Let  me  see  that,  please,  sir? 

(A  document  was  handed  to  counsel.) 

MR.  DENIT:  Mr.  Clerk,  will  you  mark  these  papers, 
please,  sir,  the  letter  by  the  next  number  and  the 
297  claim  by  the  following  number? 

(Letter  was  marked  Plaintiffs’  Exhibit  No.  15, 
and  two-sheet  claim  was  marked  Plaintiffs’  Exhibit  No. 
16  for  identification. 

MR.  QUIMBY:  Are  you  going  to  offer  these  in  evi¬ 
dence? 

MR,  DENIT:  Yes,  sir. 

MR.  QLUMBY :  I  object  to  them,  if  Your  Honor 
please,  as  being  immaterial. 

THE  COURT:  For  the  same  reasons  that  you  stated. 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  Well,  I  will  adhere  to  the  same  de¬ 
cision  I  made  and  let  them  be  admitted. 

(Letter  and  two-sheet  claim  marked  Plaintiffs’  Exhibits 
15  and  16,  respectivelv,  were  received  in  evidence.) 

BY  MR.  DENIT: 

Q  Now,  Mr.  Lawrence,  after  the  claim,  Exhibit  No. 
16,  was  submitted,  was  there  a  further  claim  submitted 
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by  Mr.  Browne?  A  Yes,  sir,  after  we  rejected  that 
claim  on  August  14,  1952 — 

MR.  QUIMBY :  Will  you  have  him  identify  which 
claim  he  rejected? 

MR.  DEXIT:  The  one  evidenced  by  Exhibit  16. 

THE  WITNESS  (continuing):  We  then  re- 

298  ceived  another  claim  through  Mr.  Browne’s  attor¬ 
ney,  Mr.  James  A.  Davis. 

Incidentally,  this  claim  has  changed  its  picture  from 
Mr.  Browne  to  Mr.  and  Mrs. — Effie  Brown.  That  is  this 
one. 

Now,  the  next  one  is  also  filed  by  Francis  S.  Browne 
and  Effie  B.  Browne,  and  was  probated. 

BY  MR.  DEXIT: 

Q  Meaning  by  that,  it  was  presented  to  the  Register 
of  Wills  and  identified  as  a  claim  against  the  estate:  is 
that  correct?  A  Before  it  was  sent  to  us:  and  the  letter 
of  Mr.  Davis,  the  attorney,  dated  August  22,  1952,  trans¬ 
mitted  the  claim  to  us. 

Q  Xow,  what  action  was  taken  with  respect  to  that 
claim?  Was  it  honored  or  rejected?  A  This  claim, 
which  is  an  entirely  different  and  higher  amount  than 
the  previous  claim  of  $800,  being  for  the  amount  of 
$3,171.28,  was  rejected  by  our  letter  of  August  27,  1952, 
addressed  to  Mr.  and  Mrs.  Francis  S.  Browne,  with  a 
carbon  copy.  That  was  a  registered  letter,  it  went  by 
registered  mail,  with  a  carbon  copy  to  Mr.  Davis,  the 
attorney. 

Q  Xow,  is  -the  paper  from  which  you  have  just  read, 
the  carbon  copy  of  the  letter  of  rejection?  A  That’s  it, 
yes,  sir. 

•  •  •  • 

299  MR.  QUIMBY :  If  Your  Honor  please,  I  would 
like  to  object  for  the  same  reason. 

THE  COURT :  I  understand,  yes.  I  will  make  the 
same  ruling. 


MR.  DEXIT:  We  offer  in  evidence,  if  the  Court 
please,  Plaintiffs’  Exhibits  Xos.  13,  14,  15,  16,  17,  18-A 
and  1S-B,  and  Xo.  19. 

THE  COURT:  I  have  admitted  all  of  them. 
(Plaintiffs’  Exhibits  Xos.  13  to  19,  previously  identi¬ 
fied,  were  received  in  evidence.) 

MR.  DEXIT:  Plaintiffs’  Exhibit  Xo.  13,  ladies  and 
gentlemen,  is  a  handwritten  memorandum  identified 

300  by  the  witness  as  having  been  delivered  to  him  by 
Mr.  Browne,  and  recites  that  on  May  15,  1951, 

$350 ; 

August  10,  1951,  $400; 

September  30,  1951,  $325. 

This  was  paid  to  Mr.  Fisher  of  Philadelphia,  for  in¬ 
gredients. 

Exhibit  Xo.  14  purports  to  be  a  statement  of  services 
and  advances  for  ingredients;  $350;  $50,  $2.02. 

And  we  invite  your  attention  to  this  language  which 
appears  on  the  first  page  of  statement: 

“I  came  to  this  citv  in  1SS9,  but  the  Xvman  familv 
were  what  was  considered  ‘well  to  do,’  while  we  were  very 
humble  ‘poor  relations.’  I  went  to  work  in  the  Lincoln 
Xat.  Bank  for  $25.  per  month,  my  sister  got  a  place  at 
$40;  they  lived  in  a  very  good  section  of  the  XW,  "while 
we  lived  at  6th  and  0  Sts.  We  rarely  saw  or  heard  from 
them.  I  have  been  told,  by  the  one  or  two  old  time 
friends  I  have  met  up  with,  that  the  Xymans  were  quite 
handsome  entertainers,  in  those  times,  tho  we  were  never 
included  in  such  occasions. 

“Elma  and  Mildred  were  the  only  living  relatives  I 
know  of,  so  T  did  for  them  everything  that  I  knew  how 
to  do. 

301  “I  am  sending  you  the  above  memo,  if  there  is 
a  reasonable  financial  ability,  I,  of  course,  would 

like  to  be  reimbursed,  but  T  have  erone  along,  with  no 
intention  of  claiming  reimbursement,  but  T  feel  that  if 
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there  should  be  any  surplus,  I  should  have  consideration, 
ahead  of  Arthur’s  widow. 

“Yours  very  truly, 

“F.  S.  Browne.” 

Exhibit  No.  15  is  a  letter  from  Julian  Gibbs,  attorney, 
enclosing  a  claim  of  Francis  S.  Browne  and  Effie  B. 
Browne  for  $800,  against  the  Elina  Nyman  estate. 

It  contains  no  reference  to  the  moneys  supposed  to 
have  been  paid  for  ingredients,  $1,075,  but  is  for  per¬ 
sonal  services  and  unpaid  cash  outlays  for  and  on  behalf 
of  Elma  Nyman,  the  above-named  decedent,  during  the 
three-year  period  immediately  preceding  her  death  on  or 
about  October  24,  1951,  as  follows: 

“Personal  weekly  shopping  trips  for  three  years  for 
groceries  and  other  necessities  of  life,  and  cash  outlays 
in  connection  therewith. 

“Personal  daily  visits  preparing  and  serving  food  and 
for  practical  nursing  services  for  a  period  of  150  days 
during  her  last  illness  preceding  her  death. 

302  “Personally  laundering  from  3  to  5  bed  sheets 
daily  for  a  period  of  5  months  preceding  the  date 
of  decedent’s  death; 

“Unpaid  for  labor  and  material  for  repairs  to  resi¬ 
dence  of  decedent,  1322  Farragut  St.,  N.  W.,  during  the 
3  year  period  prior  to  death,  including  (a)  repairs  to 
backporch;  (b)  rebuilding  of  back  fence;  (c)  repairing 
side  fence;  (d)  repairing  cloth  drying  reel;  (e)  installing 
hand  rail  on  cellar  steps;  (f)  repairing  spigots  and  in¬ 
stalling  new  washers;  (g)  resurfacing  cellar  floor;  (h) 
unstopping  sewer  drains;  (i)  repairing  back  step;  (j) 
repairing  cellar  door;  (k)  expenditure  for  gasoline  and 
oil  and  servicing  of  personal  automobile,  as  well  as  wear 
and  tear  on  same  on  and  about  the  lawful  and  necessary 
business  of  said  Elma  Nyman,  the  deceased.” 

That  is  sworn  to  before  a  notary  public  by  Francis  S. 
Browne  and  Effie  B.  Browne  on  July  28,  1952. 
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Exhibit  17  is  a  letter  from  the  lawyer,  James  A.  Davis, 
enclosing  a  claim  of  Francis  S.  Browne  and  Effie  B. 
Browne,  for  $3,171.28  against  the  estate  of  Elma  Nyman. 
Exhibit  18  is  the  standard  form  used  for  submitting 
such  a  claim  in  the  Probate  Court  of  this  District. 

303  It  is  sworn  to  by  Francis  S.  Browne  and  Effice  B. 
Browne  before  Edith  L.  Dawson,  Deputy  Register 

of  Wills  of  the  District  of  Columbia,  and  that  reads  as 
follows : 

“Due  from  Elma  Nyman  estate  to  Francis  S.  Browne 
and  Effie  B.  Browne  for  services,  materials,  medical  sup¬ 
plies  procured,  nursing,  marketing,  cooking  and  serving 
meals,  laundering  services,  general  care  during  last  ill¬ 
ness,  out-of-pocket  expenditures,  repairs  to  residence  and 
appurtenances,  provided,  furnished  and  rendered  at  spe¬ 
cial  instance  and  request  of  Elma  Nyman  for  and  during 
the  three-year  period  prior  to  her  death  on  October  24, 
1951,  in  total  sum  of  $3,171.28,  which  sum  is  unpaid  and 
now  due  and  payable.” 

And  it  purports  to  bear  the  signatures  of  Francis  S. 
Browne  and  Effie  B.  Browne. 

Exhibit  19  is  a  letter,  a  carbon  copy  of  a  letter  directed 
to  Mr.  and  Mrs.  Francis  S.  Browne,  1501  Farragut 
Street,  Northwest,  reading: 

“Reference  is  made  to  probated  claim  in  the  amount  of 
$3,171.28  filed  by  you  against  the  estate  of  Elma  Nyman, 
deceased,  covering  alleged  personal  services  rendered  to 
the  deceased. 

“After  careful  consideration  of  the  entire  matter 

304  the  National  Savings  and  Trust  Company,  as  ex¬ 
ecutor  of  the  estate  of  Elma  Nyman,  deceased,  has 

determined  to  reject  your  claim  and  we  hereby  notify  you 
that  said  claim  is  rejected  pursuant  to  the  provisions  of 
Title  IS,  Section  51S  of  the  Code  of  Laws  for  the  District 
of  Columbia.” 

Signed,  “Very  truly  yours.” 
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I  suppose  you  signed  it  as  Trust  Officer,  Mr.  Lawrence. 

THE  WITNESS:  I  signed  it 
BY  MB.  DENIT: 

Q  Now,  after  the  rejection  of  the  probated  claim  evi¬ 
denced  by  Plaintiffs’  Exhibit  IS- A,  did  the  Brownes  as¬ 
sert  a  further  claim?  A  They  filed  suit  on  that  par¬ 
ticular  claim  and  the  allegations  enlarge  considerably  the 
explanation  as  to  what  their  services  were. 

We  were  served  with  a  copy  of  the  suit,  date  of  No¬ 
vember  6,  1952.  This  is  a  copy  of  the  complaint  that  was 
filed  on  the  bank. 

Q  Tliis  is  a  photostatic  copy.  A  A  photostatic  copy, 
yes. 

ME.  DENIT:  Mr.  Clerk,  will  you  mark  this  as  an  ex¬ 
hibit. 

THE  CLERK :  No.  20.  4 

305  MR.  DENIT:  The  summons  is  on  top  and  the 
complaint  underneath.  Mark  the  summons  one 
20-A  and  the  other  one  20-B. 

(Summons  above  referred  to  was  marked  Plaintiffs’ 
Exhibit  20-A  and  complaint  was  marked  Exhibit  20-B 
for  identification.) 

MR.  QUIMBY:  Are  you  going  to  offer  that  exhibit? 

MR.  DENIT:  Yes. 

MR.  QUIMBY:  If  Your  Honor  please,  I  make  the 
same  objection  to  that. 

THE  COURT:  All  right,  I  will  make  the  same  rul¬ 
ing.  We  will  try  to  get  to  the  finish  of  this  thing  even¬ 
tually. 

MR.  DENIT:  I  think  in  a  minute  or  two,  ves,  sir. 

THE  COURT:  All  right.  I  admit  it. 

(Summons  and  complaint  previously  identified  as  Plain¬ 
tiffs’  Exhibits  20A  and  20B  were  received  in  evidence.) 

MR.  DENIT:  This,  ladies  and  gentlemen,  is  a  sum¬ 
mons  in  the  Municipal  Court  of  the  District  of  Columbia 
in  a  suit  instituted  by  Francis  S.  Browne  and  Eflfie  B. 
Browne  against  -the  National  Savings  and  Trust  Com- 


245  A 


pany  as  executor  of  the  estate  of  Elma  Nyman,  deceased,  I 
containing  what  we  call  two  counts — that  is,  two  separate  j 
and  distinct  claims.  j 

306  In  Count  No.  1,  Francis  S.  Browne  claims  that  : 

he  was  entitled  to  receive  from  Elma  Nyman,  or  ! 
her  estate,  $2,171.28  for  services  and  advances  made.  j 
In  the  second  count,  Efiie  Brown  claims  she  is  entitled  ! 
to  $1,000.00  for  services  rendered  under  the  same  circum-  | 
stances  and  with  her  husband  during  the  period  prior  to  i 
Elma  Nyman’s  death.  I 

BY  MR.  DENIT:  j 

Q  Now,  is  this  the  claim  that  was  ultimately  settled  j 
for  $400.00?  A  Yes,  it  is.  j 

MR.  DENIT:  That’s  all. 

j 

Recross  Examination 

J 

BY  MR.  QUIMBY:  j 

Q  Mr.  Lawrence,  on  that  claim  you  were  just  looking  ; 
at,  the  one  that  was  a  suit  over  in  Municipal  Court;  you; 
are  familiar  with  that?  A  Yes,  sir. 

Q  That  was  settled  for  $400.00,  was  it  not?  A  After! 
suit,  yes,  sir.  I 

Q  Yes,  sir.  j 

Now,  that  $400.00  settled  all  of  the  Brownes’  claims  in 
full  along  that  same  line,  didn’t  it?  A  Well,  I  assumed; 
so.  That  claim,  you  know,  goes  back  into  the  services, 
for  Mildred  as  well  as  Elma,  you  know.  It  is  all 
37  connected. 

_  i 

Q  Well,  maybe  I  didn’t  make  my  question  clear.j 
I  say  that  $400  settled  all  of  those  claims  that  are  in, 
here  from  Plaintiffs’  Exhibit  13  through  20B;  isn’t  that 
correct?  A  Yes,  sir. 

Q  And  did  you  get  a  release  from  Mr.  Browne  of  any 
and  all  claims  for  $400.00?  A  That’s  right.  j 

Q  Then  that  $400.00  which  you  had  paid  was  api 

i 

; 

i 

! 

I 


I 
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proved  by  the  Court,  was  it  not,  in  your  account?  A 
Yes,  sir. 

Q  Calling  your  attention  to  these  exhibits  which  run 
from  Plaintiffs7  Exhibit  13  through  1S-B,  calling  your 
attention  to  those  papers,  are  you  familiar  with  them? 
A  Yes,  sir. 

Q  Are  these  the  items  that  you  discussed  with  Miss 
Mildred  Nyman?  A  Those  were  discussed  with  Mildred 
Nyman. 

Q  All  of  these  items?  A  That’s  right.  All  except 
probably  the  large  one.  I  would  have  to  check  mv  files 
here  to  show  whether  I  talked  to  her  about  that  $3,100 
claim. 

Q  Would  you  be  good  enough  to  do  that. 

•  •  *  * 

308  A  The  final  claim  of  $3,100  was  not  discussed 
with  Miss  Mildred  Nyman  between  the  time  it  was 

filed  and  the  date  it  was  rejected  on  August  27,  1952, 
because  I  have  no  record  of  having  visited  or  talked  to 
her  between  May  and  September. 

Q  Between  May  and  September,  did  you  say?  A  1952. 
Q  But  you  did  discuss  all  the  others  with  her;  is  that 
right?  A  Yes,  sir. 

Q  Why  didn’t  you  discuss  this  last  claim  with  her, 
this  $3,000  claim?  A  I  didn’t  understand  you,  sir. 

Q  I  say,  why  did  you  not  discuss  the  $3,000  claim 
with  her?  A  Well,  I  believe  that  that  was  the  time 
when  I  had  seen  her  two  times — once  in  April  and  twice 
in  May,  and  determined  I  wasn’t  getting  very  far  with 
discussing  things  with  her.  Of  course,  at  that  time  I 
realize  that  we  were  serving  as  Conservator  for  a 

309  person  who  was  not  able  to  manage  their  own  af¬ 
fairs,  and  T  did,  however,  make  an  honest  endeavor 

to  talk  over  these  matters  with  her  up  until  a  point  where 
I  realized  that  she  was  entirely  unresponsive. 

Q  When  was  that?  A  Unresponsive. 
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Q  I  say,  when  was  that,  that  you  first  realized  it?  A 
Around  this  period  you  are  talking  about,  sir. 

Q  When  was  that  you  realized  that,  sir?  A  In  April 
and  May  of  1952. 

So  the  chances  are  that  after  my  May  18th  visit  I  had 
given  up  all  hope  of  trying  to  get  her  to  understand 
what  we  were  trying  to  do.  We  were  selling  her  real 
estate.  She  wanted  to  come  home — and  at  that  time  she 
had  given  up  the  idea  of  coming  home,  which  to  me  in¬ 
dicated  that  her  faculties  to  think  these  things  over  had 
deteriorated  because  she  didn’t  even  understand  the  sig¬ 
nificance  of  the  fact  that  we  were  dismantling  the  house, 
that  I  was  trying  to  find  out  if  there  was  anything  in 
the  house  that  she  wanted,  so  that  we  could  put  it  in 
storage,  and  the  fact  that  we  were  going  to  either  rent  or 
sell  her  house  didn’t  make  any  impression. 

Then  when  the  larger  claim  came  along,  I  imagine 
310  that  that  is  the  reason  that  I  didn’t  see  any  par¬ 
ticular  reason  to  try  to  attempt  to  get  through  to 
her  and  to  see  what  disposition  she  wanted  made  of  the 
claim,  and  so  I  guess  that’s  the  reason  I  didn’t  talk  to 
her  about  it. 

Q  Now,  you  hadn’t  any  doubt  for  a  moment  but  what 
Mr.  Browne  rendered  those  services,  did  you?  A  Sir,  I 
will  have  to  answer  your  question  this  way: 

I  knew  Mr.  Browne  had  been  doing  things  for  the  two 
Nyman  girls.  The  extent  of  them  I  could  not  say.  When 
he  filed  a  claim  on  a  base  that  I  thought  was  question¬ 
able,  I  told  him  so.  He  changed  his  base  to  personal 
services,  and  from  there  on  the  matter  was  taken  out  of 
my  personal  hands  because,  when  I  reported  that  to  the 
Trust  Committee,  my  Trust  Investment  Committee,  about 
these  two  first  claims,  $SOO.OO,  they  ordered  me  to  reject 
them.  That  was  out  of  my  hands,  what  I  thought  about 
it. 

Of  course  I  knew  that  Mr.  Browne  had  been  going  out 
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there  and  doing  tilings  for  them  and  he  had  been  very 
kind  to  them,  but  whether  or  not  his  services  were  worth 
what  he  was  claiming,  I  am  not  a  judge,  sir,  because  I 
was  not  advised  of  the  cumulative  number  or  value. 

Q  Do  you  recall  whether  you  suggested  that  if  he 
wanted  to  pursue  his  claim  that  he  should  see  a 

311  lawyer  and  tile  suit  on  it;  do  you  remember  telling 
him  that!  A  Oh,  yes,  sir,  I  did. 

*  #  #  * 

Emma  Smallzel  Wacher 

was  called  as  a  witness  for  and  on  behalf  of  Caveators 
W.  Carroll  Brooke  and  Emma  Smallzell  Wacher,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
BY  MR.  DENIT: 

Q  State  your  full  name,  please.  A  Emma  Smallzel 
Wacher. 

Q  Where  do  you  live,  Mrs.  Wacher?  A  I  have  a 
room  at  1G  Lincoln  Avenue,  in  lladdonfield,  New 

312  Jersey. 

Q  Are  you  married  or  single?  A  I  am  a 

widow. 

Q  Any  family?  A  No,  sir;  nieces,  if  that  is  what 
you  mean  by  family. 

Q  What?  A  Nieces,  if  that  is  what  you  mean  by 
“family.” 

Q  No  children?  A  No,  sir. 

Q  How  long  has  your  husband  been  dead?  A  Eleven 
years  in  August — next  August. 

Q  Are  you  employed?  A  I  sew. 

Q  And  how  long  have  you  followed  that  avocation? 
A  I  have  had  financial  responsibilities  ever  since  I  have 
been  18  years  of  age.  I  have  never  stopped  sewing  any 
time — 
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Q  And  you  have  been  sewing  for  hire  ever  since,  is 
that  it?  A  Yes,  sir. 

Q  And  does  that  constitute  your  means  of  earning  a 
livelihood?  A  It  does. 

313  Q  Mrs.  Wacher,  you  were  related  to  the  late 
Mildred  Nyman,  were  you  not?  A  Miss  Nyman’s  i 

mother  and  mv  mother  were  sisters. 

Q  State  to  us,  not  in  too  much  detail,  but  state  to  us,  I 
please,  what  the  relations  were  between  you  and  the  | 
Nyman  family  during  the  life  of  the  mother,  and  follow¬ 
ing  her,  her  two  daughters?  A  Well,  considering  the  j 
distance  between  us,  Mother  came  on  an  average  of  once  j 
every  two  years  on  a  vacation,  and  we  always  contacted  ; 
the  Nyman  family.  We  stayed  with  my  grandparents  j 

but  we  always  contacted  the  Nvman  familv. 

*  *  • 

Q  Did  they  also  visit  you  in  New  Jersey?  A  They  i 
did.  | 

Q  Were  the  relations  friendly  or  otherwise?  A  Quite  j 
friendlv. 

Q  Was  there  ever  a  time  when  they  became  other  than  j 
friendly?  A  Never,  except  physical  conditions. 

Q  What  were  they?  A  Well,  age,  particularly,  on  ; 
my  Mothers  side,  and  my  husband  was  a  semi-invalid  for  j 
a  long  time  and  naturally  our  social  connections  were  a  ' 
little  lessened  in  that  regard. 

Q  Prior  to  that  were  you  entertained  in  their  j 

314  home?  A  We  were,  frequently.  That  is,  when! 
we  were  here  on  vacation. 

Q  And  you  would  go  out  with  the  girls  socially?  A 
Pardon? 

Q  Did  you  go  out  with  the  girls  socially?  A  Yes,| 
sir. 

Q  Now,  after  you  were  unable  to  be  together  socially! 
because  of  the  conditions  you  have  stated,  did  you  cor-! 
respond?  A  Christmastime,  Christmas  greetings  was! 
the  extent  of  our  exchange,  I  think. 

i 

i 
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Q  And  did  that  continue  all  during  the  period  of 
years?  A  It  did. 

Q  Up  until  what  time?  A  When  Miss  Elma  became 
physically  unlit  to  assume  that  sort  of  responsibility. 

Q  And  it  was  only  then  that  you  ceased  to  have  the 
exchange  of  Christmas  greetings?  A  That’s  right. 

Q  You,  of  course,  know  Mr.  Francis  Sharpe  Browne, 
don’t  you?  A  Mr.  Browne’s  mother  and  my  mother 
were  sisters. 

Q  Has  there  ever  been  any  friction  between  you 

315  and  Mr.  Browne?  A  Not  to  my  knowledge. 

Q  As  far  as  you  knew,  you  were  on  friendly 
terms  ?  A  Exactly. 

Q  I  show-  you  a  paper  which  is  entirely  typewritten 
and  ask  you  if  you  ever  saw  that  before?  A  Yes,  sir. 
Mr.  Browne  sent  that  to  me. 

Q  On  or  about  the  day  it  is  dated,  November  18,  1951? 
A  Yes,  sir,  as  well  as  I  can  remember,  quite  close  to 
that  date. 

Q  Did  you  receive  it  in  the  ordinary  mail?  A  I  did. 
AIR.  DENIT:  I  ask  that  this  be  marked  for  identifi¬ 
cation. 

(The  typewritten  paper  referred  to  was  marked  Plain¬ 
tiffs’  Exhibit  No.  21  for  identification.) 

AIR.  DENIT:  We  offer  this  letter  in  evidence,  if  the 
Court  please. 

THE  COURT:  Any  objection? 

AIR.  QUIAIBY:  No  objection. 

THE  COURT:  Let  it  be  admitted. 

(Typewritten  paper  marked  Plaintiffs’  Exhibit  No.  21 
was  admitted  in  evidence.) 

316  AIR.  DENIT:  This  letter,  ladies  and  gentlemen, 
is  directed  from  1501  Farragut  Street,  Washington, 

D.  C.,  November  18,  1951,  to  Airs.  Emma  Wacker,  19 
Euclid  Avenue,  Haddonfield,  New  Jersey: 

“My  dear  Cousin: 

“Our  cousin,  Elma  Nyman,  died  of  a  cancer  about  three 
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weeks  ago,  the  body  was  cremated  and  burial  at  Boons- 
boro,  Hd.,  between  her  father  and  mother. 

“Mildred  Nyman,  who  is  totally  blind,  is  now  in  a  nurs¬ 
ing  home,  pretty  helpless,  and  mind  slipping.  I  just 
found  this  address,  and  thought  you  would  be  interested 
to  know  what  has  befallen  these  two  women. 

“Yours  very  truly, 

“Francis  S.  Browne.” 

•  •  •  * 

318  BY  MR.  DENIT : 

Q  I  show  you  another  paper  wdiich  is  in  the 
form  of  a  card  and  a  handwritten  message  on  the 

319  inside.  Can  you  identify  that?  A  Yes,  sir;  I 
think  that  is  one  that  I  received  around  Christmas¬ 
time  from  Mr.  Browne. 

Q  Can  you  identify  the  handwriting  in  the  letter?  A 
I  can. 

Q  Whose  is  it?  A  Mr.  Browne’s. 

Q  Francis  Browne?  A  Francis  Browne,  yes,  sir. 
MR.  QUIMBY:  We  offer  this  in  evidence,  and  ask 
that  it  be  marked  first,  please. 

(Christmas  card  with  letter  inside  was  marked  Plain¬ 
tiffs’  Exhibit  No.  22  for  identification.) 

MR.  QUIMBY’ :  May  w’e  see  it? 

(Card  was  handed  to  Mr.  Quimby.) 

MR.  QUIMBY:  There  is  no  objection  to  this,  if  Your 
Honor  please. 

THE  COURT:  Let  it  be  admitted. 

(Christmas  card  previously  identified  marked  Plain¬ 
tiffs’  Exhibit  No.  22  was  received  in  evidence.) 

MR.  DENIT:  This,  ladies  and  gentlemen,  as  you  can 
see,  is  apparently  a  Christmas  card,  folded,  and  it  says: 

“Washington,  D.  C., 
“December  17,  1953. 

320  “Dear  Cousin : 

“I  w^as  called  over  the  phone  at  midnight  last 
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night  and  advised  that  Mildred  Nyman  had  a  cerebral 
hemorrhage  and  now  is  in  a  coma.  I  went  out  to  the 
nursing  home  where  she  has  been  for  two  rears  and  she 
seems  in  very  low  condition.  1  will  advise  you  when  she 
passes  on.  I  hope  you  are  well  and  prospering.  We 
keep  well  and  quite  busy. 

‘•Season’s  greeting. 

“Francis  Browne.” 

BY  MR.  DENIT: 

Q  Did  Mr.  Browne  notify  you  of  the  death  of  Mildred? 
A  He  did  not. 

Q  From  whom  did  you  learn  that  Mildred  had  died? 
A  Mr.  Lawrence. 

Q  And  when?  A  The  very  last  day  of  the  year, 
1953,  that  would  be. 

Q  And  how  did  he  notify  you?  A  Telephone — well, 
he  wanted  me  to  speak  to  him  on  the  telephone.  He  sent 
me  a  telegram  and — 

*  •  •  • 

321  THE  WITNESS:  I  received  a  telegram  from 
Mr.  Lawrence. 

BY  MR.  DENIT: 

Q  Is  this  the  telegram  (indicating)  ?  A  That’s  cor¬ 
rect. 

Q  Now,  pursuant  to  this  telegram  did  you  telephone 
to  Mr.  Lawrence?  A  I  did. 

Q  And  was  it  in  the  telephone  conversation  that  you 
were  notified  of  Mildred’s  death?  A  It  was. 

Q  Did  you  ever  hear  from  Francis  S.  Browne  that 
Mildred  had  passed  away?  A  No,  sir. 

•  •  •  • 

Cross  Examination 
BY  MR.  QUIMBY: 

Q  Mrs.  Wacher,  when  you  received  this  letter  which 
has  been  marked  Plaintiffs’  Exhibit  No.  22,  that  was  a 
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letter  that  you  received  from  Mr.  Browne  stating  that 
Mildred  was  in  a  coma,  or  words  to  that  effect — do  you  ; 
remember  that  letter?  A  Yes,  I  do. 

322  Q  After  you  received  that  letter,  did  you  do 
anything  to  try  and  get  in  touch  with  Mildred? 

A  No.  •  #  # 

•  •  •  • 

Q  Now,  you  live  up  in  New  Jersey,  you  told  us.  A  ! 
I  do.  Iladdonfield,  New  Jersey. 

Q  You  visited  the  Nyman  girls  when  they  lived  on  j 
Farragut  Street,  didn’t  you?  A  No,  not  since  they  were  j 
on  15th  Street — 1515  F  Street. 

323  Q  When  was  that?  A  That  has  been  more 
than  thirty  years  ago. 

Q  So  you  haven’t  seen  them  for  thirty  years;  is  that 
it?  A  Yes,  thev  visited  in  our  own  home  about  twenty-  I 
some  years  ago;  their  mother  and  the  two  daughters  i 
spent  the  day  and  had  dinner  with  us  in  our  own  home,  j 
my  husband —  j 

Q  Would  I  be  correct  in  saying  that  you  saw  them  j 
once  in  30  years?  A  Yes. 

Q  And  that  was  20  years  before  they  died:  right?  A  ; 

That  was  about  20  vears  ago.  all  told:  20  or  22  vears  j 

ago.  Just  about  22,  I  would  say. 

Q  Did  you  say  that  the  only  correspondence  that  you  j 

had  with  them  was  a  Christmas  card  everv  vear?  A  ! 

•  * 

After  Miss  Elma  became  too  miserable  to  take  care  of  j 
that  sort  of  thing,  she  was  the  only  one  that  ever  con-  j 
tacted  us,  after  her  mother’s  death,  Miss  Elma. 

Q  When  was  the  last  time  you  got  a  letter  or  a  card 

or  anything  from  Miss  Elma?  A  T  think — if  I  may  go  j 

back  a  little — 

Q  Yes.  A  My  husband  passed  on  in  July.  My  sis-  j 
ter,  the  following  June,  and  my  brother  about  16  ' 

324  months  after  that,  and  she  wrote  to  me  sort  of  j 

summing  the  whole  thing  up  in  a  letter  of  sym- 1 
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pathy.  That  was  the  letter,  and  from  that  time  on  wre 
just  exchanged  Christmas  greetings. 

Q  Yes,  ma’m;  and  that  was  what  year?  A  That  "was 
after  1944. 

Q  The  year  of  1944.  A  It  was  later  than  that.  My 
husband  passed  on  in  1944,  my  sister  11  months  later,  and 
my  brother  a  year,  a  little  over  a  year  later  than  that, 
and  as  I  remember  rightly,  Miss  Elma  wrote  to  me  sort 
of  summing  the  whole  thing  in  a  letter  of  more  or  less 
sympathy.  It  was  a  personal  letter  but  it  was  covering 
the — 

Q  That  was  1946,  then,  or  thereabouts;  is  that  right? 
A  Approximately. 

Q  In  other  words,  that  letter  of  1946  was  the  first  let¬ 
ter  you  had  had  from  her  in  at  least  two  years?  A  I 
think  so. 

Q  And  the  first  correspondence  you  had  had  with  her; 
is  that  right?  A  That’s  right. 

Q  Then  will  you  tell  us,  please,  how’  you  learned  of 
the  illness  of  Miss  Elma?  A  The  letter  from  Mr. 
325  Browme  telling  me — I  hadn’t  learned  of  it  except 
in  her  letter  to  me  at  that  time  she  said  she  w’as 
not  up  to  par  and  she  found  everything  a  bit  difficult. 

Q  Oh,  in  1946.  A  And  if  I  didn’t  hear  from  her,  I 
would  understand  that  her  responsibilities  wrere  such  that 
she  just  didn’t  have  time  for  letter- waiting. 

Q  And  then  you  never  wrote  any  more  after  that  your¬ 
self?  A  No,  sir. 

•  •  •  • 

THE  COURT:  All  right. 

(Thereupon  counsel  for  the  parties  approached  the 
bench  and  in  a  low’  tone  of  voice  conferred  with  the  Court 
as  follows:) 

MR.  DENIT:  Your  Honor,  last  w’eek  we  had  under 
subpoena  a  witness  by  the  name  of  Robert  M.  Gra¬ 
ham. 
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326  We  received  a  message  from  his  home  that  his 
father  was  very  ill  and  he  had  to  leave  the  city  on 

Saturday.  We  therefore  agreed  to  take  his  deposition 
and  that  deposition  has  been  filed. 

Now,  Mr.  Graham  was  the  Guardian  Ad  Litem  ap¬ 
pointed  by  the  Court  in  the  Conservator  proceeding  when 
application  was  made  to  sell  real  estate,  and  he  has  tes¬ 
tified  with  respect  to  a  visit  he  made  to  the  rest  home 
to  see  Miss  Nyman,  in  the  company  of  Mr.  Crow  or  Mr. 
Lawrence — he  wasn’t  sure  which  one  but  he  did  know  that 
either  one  or  the  other  stayed  with  him  during  the  entire 
visit. 

He  has  testified  concerning  his  efforts  to  talk  with  the 
lady,  and  her  appearance,  and  his  impression  as  to 
whether  or  not  she  was  at  that  time  of  sound  mind  and 
capable  of  executing  a  valid  deed  or  contract. 

Mr.  Graham’s  testimony  was  objected  to  on  the  ground, 
I  take  it,  that  it  was  privileged. 

We  wanted  to  proceed  to  read  it  and  have  the  question 
reviewed  openly  here  in  view  of  the  discussion  we  had 
already  had. 

We  propose  at  this  time,  with  the  Court’s  permission, 
to  read  Mr.  Graham’s  deposition  and  we  would  like  to 
have  Your  Honor  rule  upon  that  question,  which 

327  I  understand  is  insisted  upon,  namely,  that  he  was 
privileged  and  could  not  disclose  anything  that  he 

learned  or  discovered,  even  though  in  the  presence  of  a 
third  person. 

AYR.  QUIMBY:  If  Your  Honor  please,  the  order  ap¬ 
pointing  him  specifically  stated  that  he  was  appointed 
Guardian  Ad  Litem  for  Mildred  Nyman. 

In  his  deposition  he  states  that  his  duties,  as  such, 
were  merely  to  look  into  the  question  of  the  fair  value  of 
the  real  property  that  was  owned  by  her  which  was 
about  to  be  sold,  and  in  here  that  he  only  went  out  there 
to  see  her,  to  see  how  she  was  getting  along  and  so  on. 
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which  apparently  had  nothing  to  do  with  the  duty  for 
which  lie  was  appointed,  to  wit,  the  sale. 

Now,  he  says  he  sat  there  and  talked  to  her  for  some 
two  or  three  hours  and  I  don’t  know  just  what — he  is  not 
sure  who  was  with  him,  he  doesn’t  know  whether  it  was 
Mr.  Lawrence,  or  the  other  man  was  with  him.  He  is 
very  vague  about  it. 

So  I  have  been  in  mind  that  he  was  appointed  attor¬ 
ney  for  her,  and  that  this  on  his  own  admission,  his  visit 
out  there,  was  outside  the  necessity  of  his  duties  and  I 
think  it  would  be  privileged. 

32S  THE  COL~RT :  Why  would  it  be  privileged  par¬ 
ticularly  if  it  was  outside  of  his  duties? 

MR.  QLTMBY :  Because  his  duty  was  to  check  the 
sale  and  he  went  out  there  on  his  own  volition  and  ob¬ 
tained  a  lot  of  information  from  her,  I  take  it. 

THE  COURT:  Can’t  a  lavman  even  testify? 

MR.  QUIMBY:  He  is  a  lawyer. 

THE  COURT:  But  you  say  he  was  out  there  just  to 
talk  with  her. 

MR.  QUIMBY :  Well,  I  have  no  doubt  but  what  he 
went  out  there  and  told  her  that  he  was  appointed  by  the 
Court  as  her  Guardian  Ad  Litem  and  so  on  and  I  don’t 
think — I  presume  that  he  notified  her  of  that. 

THE  COURT:  Well,  is  there  that  privilege  between 
a  ward  and  a  guardian  ad  litem? 

MR.  QUIMBY:  Well,  he  is  an  attorney  and  is  an 
officer  of  this  Court,  Your  Honor,  and  appointed  for  her 
as  a  lawyer.  It  is  my  understanding  that  nothing  but 
lawyers  are  appointed  in  those  Guardian  Ad  Litem  cases. 

THE  COURT:  Well,  very  seldom  is  anybody  ap¬ 
pointed  a  Judge  that  is  not  a  lawyer,  but  that 
329  doesn’t  mean  that  what  comes  to  the  knowledge  of 
a  Judge  is  privileged,  necessarily. 

MR.  QUTMBY :  Well,  I  am  just  making  the  statement, 
if  Your  Honor  please. 
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THE  COURT:  But  X  mean  it  is  a  little  new  to  me 
that  the  communications  to  a  Guardian  Ad  Litem  are 
privileged  with  respect  to  which  he  can’t  testify.  That  j 
is  what  I  mean. 

MR.  QUIMBY:  Well,  I  think  that  he  went  out  there —  ; 
the  only  point  for  which  he  was  appointed  as  I  get  the  | 
story,  and  as  I  understand  from  what  he  said  himself,  j 
was  to  look  into  the  fair  value  of  the  sale  of  that  real  1 

i 

property. 

THE  COURT:  All  right.  j 

MR.  QUIMBY :  And  to  report  to  the  Court  whether  ; 
the  sale  was  good,  bad  or  indifferent,  in  his  mind. 

TIIE  COURT:  All  right.  j 

MR.  QUIMBY :  Then  armed  with  his  Guardian  Ad  ! 
Litem  appointment  he  saw  fit  under  his  own  volition  and  ! 
he  says  so  himself,  to  go  out  there  and  sit  down  and  talk  I 
with  her,  and  I  take  it  went  in  and  sat  down  as  Guardian  ! 
Ad  Litem  and  said,  we  will  talk,  and  which  he  did,  and  I 
presume  because  of  that  she  let  him.  Otherwise  she 
probably  wouldn’t  have  talked  to  him  at  all,  ac-  | 
330  cording  to  this  testimony  from  one  of  the  nurses,  1 
that  if  she  wanted  to  see  you,  she  would,  and  if  1 
she  didn’t,  she  would  let  you  sit  in  the  hall  for  hours. 

So  I  say,  to  me  it  is  strictly  because  of  his  appoint-  j 
ment,  was  the  only  reason  he  got  in  there.  Then  he  turns  1 
around  and  uses  that  against  the  woman  and  against  the  i 
admission  of  the  will  to  probate,  by  attacking  her  validity,  j 
THE  COURT:  At  what  time  was  this?  j 

MR.  DENTT :  November  3,  1952.  Ten  days  before ; 
the  date  of  this  alleged  will.  j 

THE  COURT:  Well,  was  that  after  the  appointment; 
of  the  Conservatorship? 

MR.  DENTT:  YYs,  sir.  The  Conservator  applied  for 
the  sale  of  real  estate.  j 

THE  COURT :  Yes. 

MR.  DENTT:  And  under  the  statute,  substantially  thej 
same  proceedings  are  involved  as  if  you  were  selling  a nj 
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infant’s  real  estate.  You  have  got  to  make  the  heir  at 
law  a  party  and  you  have  got — the  Court  has  got  to  be 
satisfied  that  it  is  for  the  best  interests  of  the  person 
for  whom  the  conservator  was  appointed  to  sell. 

331  THE  COURT:  Yes  I  understand  that. 

MR.  DEXIT :  And  he  was  appointed  to  find  out 
whether  it  was  for  the  benefit  of  this  ladv. 

THE  COURT:  And  among  other  things,  he  went  and 
talked  with  her. 

MR.  DEXIT:  He  went  and  talked  with  her. 

THE  COURT :  And  now’  he  is  testifying  that  he 
doesn’t  think  she  w’as  of  sound  mind  or  competent  or 
capable  at  that  time. 

MR.  DEXIT:  Yes,  sir. 

THE  COURT:  Well,  frankly,  I  don’t  see  how  it  comes 
within  the  privilege  but  I  could  be  w’rong,  and  if  you 
have  got  some  authority  on  it  I  will  certainly  entertain  it. 

MR.  QUIMBY :  Well,  I  haven’t  any  more  than  we 
discussed  the  other  day,  Judge. 

THE  COURT:  Well,  then  we  w’ere  talking  about  doc¬ 
tors,  weren’t  we? 

MR.  QUIMBY:  Xo,  we  were  talking  about  lawyers, 
too.  Day  before  yesterday.  The  question  of  privilege. 
Don’t  you  remember,  Judge,  we  brought  it  up  in  cham¬ 
bers,  I  believe,  that  w’here  the  privilege  is  sought  to  be 
exercised  to  keep  a  lawyer  from  stating  wrhat  is  in  a  will, 
w’hich  they  are  trying  to  prove,  that  is  not — be- 

332  cause  of  the  very  basis  of  the  thing  they  are  trying 
to  prove  is  to  the  benefit  of  the  testatrix  to  do  the 

very  thing  you  are  trying  to  keep  from  doing  but  where 
the  converse  is  true,  w’here  the  testimony  of  the  lawyer 
will  be  detrimental  to  the  interests  of  the  decedent  or  the 
person,  then  it  is  privileged. 

MR.  DEXIT :  But  this  man  was  accompanied  by 
another  man  and  they  sat  down  together  and  talked  with 
her;  no  privileged  communication  as  I  see  it. 
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MR.  QUIMBY:  But  he  can’t  say  which  one  went  in 
with  him  and  so  on.  He  doesn’t  know. 

THE  COURT:  That  is  a  little  difficult.  Can’t  you 
find  out  who  it  was  that  was  with  him? 

MR.  DENIT:  He  says  it  was  either  Mr.  Crow  or  Mr. 
Lawrence. 

THE  COURT:  Can’t  you  find  out,  I  mean? 

MR.  DENIT:  His  best  recollection  was  it  was  Mr. 
Crow. 

THE  COURT :  I  know  that  but  can’t  you  find  out  from 

i 

one  of  these  other  people? 

MR.  DENIT:  Yes,  sir,  we  can. 

THE  COURT:  If  it  is  established  to  me  that  some¬ 
body  else  was  present,  that  would  remove  any  ques-  ! 
333  tion  in  my  mind. 

MR.  QUIMBY:  I  think  you  are  right,  Your  ; 

Honor. 

MR.  DENIT:  He  has  said — 

THE  COURT:  Well,  I  know  what  he  has  said,  from  j 
what  you  have  just  repeated,  but  it  is  either  this  or  that.  j 
MR.  DENIT:  Yes,  sir. 

THE  COURT:  Well,  now,  isn’t  there  some  way  of  j 
your  finding  out  which  it  was,  independently? 

MR.  DENIT:  I  think  we  can,  yes,  sir.  j 

THE  COURT:  Well,  you  put  on  evidence  or  make  a  I 
showing  to  me  that  somebody  else  was  present  and  there  j 
won’t  be  any  question  in  my  mind  about  the  admission  of  ! 
this  man’s  testimonv. 

MR  DENIT:  All  right.  ; 

We  will  probably  have  to  call  Mr.  Crow.  j 

THE  COURT :  You  probably  will.  j 

MR.  QUIMBY:  Now,  Judge,  I  don’t  know  whether  you  j 
want  to  do  it  now  or  later  but  if  you  are  going  to  admit  ! 
this,  there  are  two  or  three  questions  in  here  which  I  i 
think  are  not  admissible,  individual  questions  which  I 
would  like  to  object  to. 
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TIIE  COURT :  Of  course,  that  can  come  up  at  any 
time. 

334  MR.  QUIMBY:  All  right 

In  other  words,  if  you  do  admit  this,  I  will  have 
an  opportunity  to  make  my  objections  to  the  particular 
questions  in  here. 

THE  COURT :  Certainly. 

MR.  DENIT.  Then  we  will  put  on  another  witness 
at  this  time. 

THE  COURT:  I  think  I  would  and  see  if  you  can’t 
establish,  just  as  I  was  talking  in  that  other  connection, 
about  establishing  certain  facts  about  what  the  relation 
of  Overholser  was  to  this  woman. 

MR.  DENIT:  Yes,  sir. 

THE  COURT :  I  think  as  a  preliminary  matter  it 
would  be  safe  to  do  that. 

Then  I  don’t  have  to  pass  on  whether  the  Guardian 
Ad  Litem  as  such  was  in  a  privileged  position. 

MR.  QUIMBY :  By  the  way,  Judge,  on  that  other 
thing,  I  have  one  case  which  1  dug  up  last  night  which 
I  think  is  pretty  good. 

THE  COURT :  All  right ;  I  will  hear  that  when  we 
get  to  it. 

(Thereupon  counsel  returned  to  the  trial  table.) 
Thereupon 

335  Lester  A.  Lawrence 

recalled  as  a  witness  for  and  on  behalf  of  Caveators  W. 
Carroll  Brooke  and  Emma  Smallzell  Waclier,  having  been 
previously  sworn,  was  further  examined  and  testified  as 
follows : 

Direct  Examination 
BY  MR.  DENIT: 

Q  Mr.  Lawrence,  directing  your  attention  to  the  ap¬ 
plication  which  the  National  Savings  and  Trust  Company 
made  in  the  Conservator  proceeding  for  the  sale  of  real 
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estate,  do  you  recall  Mr.  Robert  M.  Graham  as  the 
Guardian  Ad  Litem  appointed  by  the  Court  upon  that 
application?  A  I  do. 

Q  Did  you  have  any  discussions  with  Mr.  Graham 
with  respect  to  the  propriety  of  a  sale  of  the  real  estate? 
I  don't  want  to  know  what  they  were  but  did  you  have 
anv  discussion?  A  Oh,  ves. 

Q  Did  you  on  behalf  of  the  Conservator  arrange  for 
Mr.  Graham  to  see  the  real  estate?  A  Yes,  sir;  we  took 
him  out  to  the  house  and  went  through  the  house,  and 
then  I  took  him  out  to  the  rest  home  to  talk  to  Miss 
Mildred  Nvman. 

Q  Now,  were  you  two  gentlemen  alone  or  was 

336  someone  else  with  you?  A  We,  as  far  as  I  can 
remember,  just  the  two  of  us  in  the  room  with  her. 

Q  And  did  you  remain  in  the  room  with  her  during 
his  conversation  with  her?  A  Yes,  sir. 

Q  And  did  you  leave  the  room  together?  A  That  is 
my  recollection. 

MR.  DENIT:  You  may  inquire. 

Cross  Examination 
BY  MR.  QUIMBY: 

Q  Did  anybody  else  go  out  there  with  you?  A  No, 
sir. 

Q  Nobody  went  out  with  you.  Do  you  know  what 
date  this  was,  sir?  A  November  3,  1952. 

Q  And  do  I  understand  you  to  say  that  you  were  in 
the  room  all  the  time  that  Mr.  Graham  was  out  there?  A 
That  is  my  recollection,  I  might  be  mistaken,  sir. 

Q  Do  you  remember  where  you  saw  Miss  Nyman  on 
that  day?  A  You  mean  what  room? 

337  Q  Yes;  was  it  in  a  private  room?  A  Yes, 
sir ;  in  a  private  room  on  the  first  floor  of  the  home. 

Q  And  did  you  ever  go  out  with  Mr.  Graham  at  any 
other  time?  A  Oh,  no,  sir. 


262  A 


MR.  QUIMBY :  No  further  questions. 

THE  COURT :  All  right. 

(The  witness  left  the  stand.) 

MR.  DENIT:  And  may  we  offer  the  deposition? 

MR.  QUIMBY :  Your  Honor,  as  I  understand,  the 
witness  says  he  doesn’t  know  whether  he  was  there  all 
the  time  or  not. 

THE  COURT:  But  his  best  recollection  is  that  he 
was. 

MR.  QUIMBY:  All  right. 

THE  COURT:  Yes,  I  think  that  that  meets  the  point 
that  I  had  in  mind. 

•  •  •  • 

33S  (Thereupon  Mr.  Fain  took  the  witness  stand 
to  read  deposition.) 

MR.  DENIT:  If  the  Court  please,  and  ladies  and 
gentlemen  of  the  jury: 

This  is  a  deposition,  namely,  the  sworn  testimony  of  a 
witness  which  was  taken  out  of  the  court  room  and  by 
agreement  of  counsel;  because  of  the  necessitous  situa¬ 
tion  that  the  witness  was  faced  with  at  the  time,  he  would 
not  be  able  to  appear  personally  in  court,  and  it  has  been 
agreed  between  counsel  that  his  answers  may  be  received 
here  and  considered  by  you  the  same  as  if  he  personally 
were  testifying  before  you. 

MR.  QUIMBY :  May  it  be  explained  to  the  jury,  if 
Your  Honor  please,  that  by  that  we  do  not  mean  that 
our  side  is  in  agreement  with  his  answers? 

THE  COURT:  Oh,  certainly  not.  It  simply  means 
that  under  the  rules  of  the  Court,  and  the  practice,  that 
under  such  conditions  the  testimony  of  a  witness  may  be 
taken  by  deposition,  the  deposition  read  into  evi- 
339  dence  and  considered  by  the  jury  as  evidence  in 
the  case. 

That  is  all  it  means  and  it  does  mean  that. 
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The  witness  testifies  under  oath  in  accordance  with  the 
practice  of  the  Court  in  such  cases. 

What  is  the  man’s  full  name? 

MR.  DENIT:  Robert  M.  Graham. 

THE  COURT:  All  right 

(Thereupon  Mr.  Fain  read  the  answers  given  by 

Robert  M.  Graham 
from  the  deposition  as  above  noted: 

Direct  Examination 
BY  MR.  DENIT: 

Q  What  is  your  full  name,  please?  A  Robert  M. 
Graham.  ; 

Q  Where  do  you  reside?  A  2100  0  Street,  North¬ 
west.  j 

Q  What  is  your  profession?  A  Attorney. 

Q  Are  you  a  member  of  the  bar  of  the  United  States  ! 
District  Court  for  the  District  of  Columbia  and  the  United  j 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit?  A  I  am.  j 

Q  How  long  have  you  been  a  member  of  the  bar  ?  A 
Approximately  four  years. 

340  Q  During  that  time  have  you  engaged  in  active  ! 
practice?  A  Yes,  I  have. 

Q  Mr.  Graham,  are  you  the  same  Robert  M.  Graham 
who  wras  appointed  Guardian  Ad  Litem  in  Civil  Action 
No.  1134-52,  entitled  “In  Re  Mildred  Nyman?”  A  Well,! 
I  am  not  sure  that  is  the  Civil  Action  number  but  I  wTas 
appointed  Guardian  Ad  Litem  in  that  action. 

Q  And  in  connection  wfith  what  sort  of  an  applica-l 
tion  to  the  Court  were  you  appointed?  A  If  I  may  con-! 
suit  my  records  to  refresh  my  memory?  Mr.  Quimby,  do: 
you  have  any  objection? 

MR.  DENIT :  Proceed. 
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A  This  was  in  connection  with  a  sale  of  real  property. 
The  property,  I  believe,  was  located  at  Farragut  Street, 
Northwest. 

Q  Belonging  to  the  ward  in  the  case?  A  That  is 
right,  Mildred  Nyman. 

Q  As  Guardian  Ad  Litem  did  you  file  an  answer  in 
this  proceeding?  A  Yes,  I  did  file  an  answer. 

Q  I  show  you  what  purports  to  be  a  carbon  copy  of 
the  report  of  the  Guardian  Ad  Litem  and  ask  you  if  you 
can  identify  it?  A  Yes,  I  believe  this  to  be  a 

341  true  copy  of  the  report  I  filed  in  the  United  States 
District  Court. 

MB.  DENIT :  I  ask  that  that  be  marked  Graham  No.  1 
for  identification. 

BY  MR.  DENIT: 

Q  Prior  to  the  filing  of  this  report  did  you  visit  Mil¬ 
dred  Nyman?  A  Yes,  sir,  I  did. 

Q  On  what  date  and  where?  A  I  believe  the  date 
was  November  3,  1952,  if  I  am  not  mistaken,  at  the 
Cur-Lu-Rest  Home,  I  think  it  was,  in  Forest  Glen — I  have 
it  here. 

No,  sir,  just  for  the  sale  of  the  property. 

MR.  QUIMBY.  Do  you  want  me  to  read  when  I  ask 
questions? 

MR.  DENIT:  Yes. 

MR.  QUIMBY :  May  I  inquire  whether  the  witness 
was  appointed  Guardian  Ad  Litem  for  Mildred  Nyman? 

THE  WITNESS:  No,  sir,  just  for  the  sale  of  the 
property. 

MR.  QUIMBY :  Do  you  have  a  copy  of  the  order  of 
appointment  ? 

THE  WITNESS :  Yes,  I  do,  sir. 

MR.  QUIMBY :  May  I  examine  that  before  he 

342  is  questioned,  please? 

MR.  DENIT:  Sure,  you  may  examine  the  re¬ 
port,  too,  if  you  want  to. 
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MR.  QUIMBY :  I  will  ask  you  to  look  at  your  order 
of  appointment  and  ask  you  if  you  want  to  change  your 
answer. 

THE  WITNESS:  No,  sir,  I  do  not. 

MR.  QUIMBY:  Were  you  not  appointed  Guardian 
Ad  Litem  for  Mildred  Nyman? 

THE  WITNESS:  No,  sir,  I  was  appointed  Guardian 
Ad  Litem  for  the  specific  purposes  stated  in  reference 
to  the  paragraph  above,  stating  for  the  sale  of  certain 
real  property. 

MR.  QUIMBY:  Then  I  read  the  last  paragraph: 

‘Adjudged  and  Ordered  that  (blank” 

— and  then  there  is  a  blank  space  and  I  presume  your 
name  was  inserted  there. 

THE  WITNESS:  Yes,  sir,  it  was. 

MR.  QUIMBY  (reading) : 

‘Member  of  the  Bar  of  this  Court,  be  and  he  hereby 
is  appointed  Guardian  Ad  Litem  for  the  said  Mildred 
Nyman  and  is  instructed  to  represent  her  interests  in  con¬ 
nection  with  the  aforesaid  petition  tiled  here  by  the  Con¬ 
servator.’ 

343  I  ask  you  again  if  you  were  not  appointed  Guar-  j 
dian  Ad  Litem  for  Mildred  Nyman?  j 

THE  WITNESS:  All  I  can  say,  sir,  in  answer  to  j 
that,  is  that  it  was  my  understanding,  the  understanding  j 
of  the  Court  and  the  understanding  of  the  Conservator  j 
that  my  function  in  this  appointment  was  to  oversee  the  | 
sale  of  certain  real  property  and  ascertain,  too,  whether  j 
this  sale  was  in  the  interest  of  the  estate  and  person  of  j 
Mildred  Nyman  and  that  at  the  conclusion  of  this  sale  I 
my  duties  ceased. 

MR.  QUIMBY:  Now,  Mr.  Denit,  I  want  to  object  to  j 
any  testimony  on  behalf  of  this  witness  with  reference  : 
to  anything  that  he  observed,  learned  or  otherwise  found  ; 
out  about  Mildred  Nyman  by  reason  of  his  appointment ; 
and  visit  to  her?  j 
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MR.  DENIT:  It  is  understood  that  that  objection  has 
been  made. 

THE  COURT:  Well,  I  think  I  have  passed  on  that 
already  at  the  bench,  and  so  I  overrule  the  objection. 

MR.  DENIT :  Yes,  sir. 

THE  COURT:  And  I  may  state  for  the  record  that 
I  did  so  in  view  of  the  fact  that  there  was  present  at 
the  time  of  such  conversation,  another  person,  and  there¬ 
fore  it  cannot  be  considered  to  be  privileged. 

344  BY  MR.  DENIT : 

Q  You  stated  that  you  visited  Miss  Nyman  on 
November  3, 1952,  at  the  Cur-Lu-Rest  Home.  A  Yes,  sir. 

Q  Did  you  talk  with  her  at  that  time?  A  Yes,  sir, 
I  did.  I  spent  at  least  two  hours  and  probably  three  at 
the  Cur-Lu-Rest  Home  in  company  with  Mr.  Crow,  I  be¬ 
lieve,  and  Mr.  Lawrence  of  the  National  Savings  and 
Trust  Company. 

Q  Did  you  undertake  to  discuss  with  her  the  sale  of 
the  property  involved?  A  Yes,  sir,  I  did. 

Q  With  what  result?  A  With  the  result  that  I  came 
away  with  the  conclusion  that  Miss  Nyman” — 

MR.  QUIMBY :  Now,  just  a  minute. 

The  balance  of  his  question  is  the  result  of  a  conclu¬ 
sion  which  he  made,  Your  Honor. 

MR.  DENIT:  Then  I  asked  him  next,  Your  Honor 
what  she  said  or  did  to  make  him  reach  such  conclusion. 

THE  COURT:  What? 

MR.  DENIT :  I  asked  the  witness  the  following 
question : 

“What  did  she  say  or  do  which  led  you  to  that  con¬ 
clusion?” 

345  And  he  states  it. 

THE  COURT :  Well,  I  think  the  conclusion  of 
a  person  that  observes  another  is  admissible  evidence. 

MR.  QUIMBY:  Yes,  but  it  is  not.  responsive  to  the 
question,  Your  Honor.  He  said,  “Did  you  undertake  to 
discuss  with  her  the  sale  of  the  property? 
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“Answer:  Yes,  I  did. 

“Question:  With  what  result? 

“Answer:  With  the  result  that  I  came  away  with  the  j 
conclusion” —  j 

And  then  he  proceeds  to  say  what  his  conclusion  was,  ; 
rather  than  what  the  result  was. 

THE  COURT:  What  is  the  difference  between  a  re-  j 
suit  and  a  conclusion? 

MR.  QUIMBY:  Well,  the  result  might  have  been  she  j 
refused  to  talk  to  him  or  that  she  did  talk  to  him,  or  she  j 
said  most  anything. 

THE  COURT :  Oh,  I  will  let  him  answer  the  question. 

MR.  QUIMBY :  AH  right. 

THE  WITNESS:  With  the  result  that  I  came  away  j 
with  the  conclusion  that  Miss  Nyman  was  incapable  of 
giving  me  any  assistance  as  far  as  decision  to  sell  or  not  j 
to  sell,  as  far  as  she  had  any  awareness  of  the  proceed-  j 
ings,  and  I  felt  that  Miss  Nyman  at  that  time  was 
34G  incapable  of  rendering  any  decision  as  to  any  pro-  ; 
ceeding  which  I  presented  to  her  at  that  time. 

BY  MR.  DENIT: 

Q  What  did  she  say  or  do  which  led  you  to  that  con-  j 
elusion?  A  At  the  time  I  spoke  to  Miss  Nyman  she  * 
seemed  unaware  of  her  present  surroundings.  Upon  ask-  i 
ing  her  if  she  recalled  the  property  at  Farragut  Street,  j 
after  prompting  by  myself  and  I  believe  Mr.  Lawrence,  j 
although  I  am  not  sure,  she  finally  admitted  she  owned 
the  property.  It  seemed  that  she  was  unable,  as  I  say,  I 
to  comprehend  what  we  were  asking  her,  but  that  upon 
continued  questioning  and  prompting  she  would  agree  she  j 
owned  the  property.  When  I  asked  her  if  she  had  any  ! 
objections  to  the  sale  of  the  property  or  any  recom-  j 
mendations,  I  received,  as  I  recall,  no  response  or  a  very 
unsatisfactory  response.  She  seemed  to  wander  and  did  i 
not  or  could  not  maintain  a  coherent  conversation. 

Q  Mr.  Graham,  could  you  describe  Miss  Nyman’s  ap-  i 
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pea  ranee  on  this  occasion?  A  Tes,  I  can.  I  recall  it 
very  clearly  for  two  reasons : 

One,  that  this  case  came  very  early  in  my  legal  career, 
and  it  was  the  first  of  its  kind  that  I  had  had,  and 
347  Two,  I  recall  Miss  Nyman  and  her  appearance 
because  of  the  impression  it  made  on  me  when  I 
visited  her.  She  was  at  the  Cur-Lu-Rest  Home,  placed 
in  a  rather  small  room,  and  when  I  saw  her  she  was  sit¬ 
ting  in  this  chair.  She  was  quite  obese,  totally  blind,  with 
one  eye,  I  recall,  quite  bloated.  It  appeared  to  me  in 
wide  open,  or  partially  so.  This  made  a  great  im¬ 
pression  on  me  because  as  I  spoke  to  her  the  eye  was 
quite  penetrating  even  though  I  knew  she  was  blind  and 
I  could  not  quite  forget  the  impression  she  made  on  me 
or  the  details  surrounding  the  visit. 

Q  You  were  there,  you  say,  approximately  two  hours 
or  better?  A  At  least  two  hours,  that’s  right. 

Q  What  was  the  occasion  of  such  a  long  visit?  A 
Well,  in  the  furtherance  of  my  duty  as  Guardian  for 
the  sale  of  this  property  and  to  see  if  it  was  beneficial 
to  the  estate,  I  wanted  to  ascertain  from  Miss  Nyman  if 
she  had  any  views  on  the  subject;  if  she  had  any  objec¬ 
tions  to  the  sale  of  the  property,  to  find  out  if  she  was 
satisfied  with  her  treatment  and  her  general  welfare. 

Q  Did  you  get  the  answers  to  all  of  your  inquiries  in 
those  respects?  A  No,  sir,  I  am  afraid  she  could  not 
give  me  any  answer  as  to  that  except,  of  course, 
34S  nebulous  statements  which  were  incoherent. 

Q  Now,  as  a  result  of  your  observation  there 
that  day,  your  attempt  to  converse  witli  this  lady,  are 
you  able  to  tell  us  whether  in  your  opinion  she  was  of 
sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract?  A  In  my  opinion  and  from 
my  experience  I  would  say  definitely  that  I  would  not 
have  any  confidence  in  the  ability  of  Miss  Nyman  to  exe¬ 
cute  a  valid  deed,  contract,  or  disposition  of  any  of  her 
property. 
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Q  You  say  you  would  not  have  any  confidence  in  her 
disposition.  In  your  opinion  was  she  of  sound  mind,  dis¬ 
posing  mind,  and  capable  of  executing  a  valid  deed  or  a 
contract?  A  No,  sir,  she  was  not. 

•  •  •  • 

Cross  Examination 
BY  MR.  QUIMBY : 

Q  Mr.  Graham,  you  were  appointed  Guardian  Ad 
Litem  in  this  case  for  the  purpose,  to  represent  Miss 
Nyman  for  the  purpose  of  the  sale  of  that  real  property 
on  Farragut  Street,  were  you  not?  A  Yes,  sir,  that  was 
my  impression. 

Q  And  in  your  report  you  went  into  some  de- 

349  tail  into  the  question  of  the  value  of  that  property, 
did  you  not?  A  I  did. 

Q  And  your  duties  were  primarily  whether  or  not 
that  was  a  fair  value  for  that  property.  Is  that  not  what 
your  duties  were  in  connection  with  your  appointment? 
A  Yes,  sir,  that  was  one  of  mv  duties.  It  was  inv  dutv 
to  determine  whether  the  sale  of  that  property  was  bene¬ 
ficial  to  the  estate;  whether  a  rental  might  be  more  bene¬ 
ficial,  and  to  secure  the  best  possible  financial  arrange¬ 
ment  that  I  could  for  the  benefit  of  Miss  Nyman. 

Q  So  that  her  physical  or  her  mental  condition  had 
nothing  to  do  with  your  appointment;  isn’t  that  true?  A 
Physical  or  mental  condition?  I  would  say  the  only 
bearing  that  it  had  was  the  general  welfare  of  Miss 
Nyman  in  respect  to  seeing  whether  the  sale,  the  financial 
arrangements  I  could  have  made,  were  to  her  benefit. 

•  *  *  • 

350  Q  And  you  knew  that  the  National  Savings  and 
Trust  Company  was  Conservator  of  her  property  at  that 
time,  did  you  not?  A  Y^es,  sir,  I  did. 

Q  Then  will  you  tell  us  why  you  saw  fit  to  go  out  to 
visit  her  personally  at  the  rest  home?  A  Yes,  sir.  I 
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consider  that  imperative  in  my  duty  to  the  Court,  in  my 
appointment  as  Guardian  Ad  Litem. 

Q  In  your  report  to  the  Court  you  made  no  mention 
of  any  mental  disability  in  connection  with  her,  did  you? 
A  No,  sir.  That  was  not  my  function. 

Q  Will  you  tell  us  why  it  was  when  you  visited  her 
out  there,  you  took  two  others  with  you?  A  The  reason 
Mr.  Lawrence  and  Mr.  Crow  accompanied  me  was  that 
we  had  intended  to  visit  the  property  at  Farragut  Street 
and  discuss  the  needed  repairs.  I  do  not  recall  whether 
we  visited  the  property  prior  to  visiting  Miss  Nyman  or 
visited  the  property  after  we  had  seen  Miss  Nyman,  but 
Mr.  Lawrence  and  Mr.  Crow  had  previously  visited  Miss 
Nyman  and  had  agreed  to  take  me  out  there  inasmuch  as 
it  was  a  little  difficult  to  find  and  we  were  spend- 
351  ing  the  day  examining  the  property  and  Miss  Ny¬ 
man,  and  paying  a  visit  to  Miss  Nyman. 

Q  And  you  say  your  purpose  for  paying  the  visit  to 
her  was  to  determine  whether  the  property  was  going  to 
bring  the  right  price  or  not?  A  No,  sir,  the  purpose  of 
my  visit  to  Miss  Nyman  was  for  several  reasons;  to  see 
■what  her  general  welfare  was,  and  financially  see  if  she 
was  satisfied  with  her  accommodations,  to  see  if  she  had 
any  objection,  recommendations,  as  to  the  sale  of  the 
property,  et  cetera. 

Q  Did  these  other  two  gentlemen  go  in  the  room  with 
you?  A  One  of  the  two  were  in  the  room  with  me. 

Q  Which  one?  A  Now  I  do  not  recall  whether  it 
was  Mr.  Lawrence  or  Mr.  Crow.  I  am  under  the  impres¬ 
sion  that  the  gentleman  who  vras  with  me  was  Mr.  Law¬ 
rence. 

Q  Did  Mr.  Crow  wait  in  the  car?  A  Mr.  Crow  waited 
in  the  waiting  room,  if  I  am  not  mistaken,  sir. 

Q  So  that  he  did  not  go  in  her  private  room  at  all; 
is  that  correct?  A  No,  sir,  I  do  not  believe  he  did, 
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except  perhaps  to  say  hello,  or  something  of  that  na-  j 
ture. 

352  Q  Did  Mr.  Lawrence  go  in  with  yon?  A  Yes, 
sir,  Mr.  Lawrence  did. 

Q  Did  he  remain  with  you  all  of  the  time  you  were  ; 
there?  A  I  cannot  recall  whether  he  did  or  not,  sir. 

Q  Did  he  interrogate  Miss  Nyman?  A  No,  sir,  he 
did  not.  What-  1  recall  Mr.  Lawrence  doing,  at  my  sug¬ 
gestion,  was  making  himself  known  to  Miss  Nyman,  inas¬ 
much  as  he  had  seen  her  before,  trying  to  set  her  at  ease,  | 
and  to  introduce  me  to  her. 

Q  She  knew  who  Mr.  Lawrence  was,  did  she  not?  A  I 
Not  at  first,  as  I  recall. 

Q  What  do  you  mean  by  that?  She  was  blind,  was  | 
she  not?  A  Yes,  she  was,  sir. 

Q  When  did  she  realize  Mr.  Lawrence  was  there?  A  | 
Well,  I  was  never  sure  that  she  did  realize  who  Mr.  j 
Lawrence  was.  As  I  say,  she  was  very  amenable  and 
open  to  suggestion.  If  Mr.  Lawrence  said,  “I  am  Mr.  j 
Lawrence,  I  have  been  here  before,  you  know  me,”  she  i 
readily  agreed.  j 

Q  May  I  ask  how  old  you  are?  A  Twenty-nine,  sir.  j 
Q  You  are  now  twenty-nine.  A  Yes,  sir. 

353  Q  You  told  us  that  you  were  there  from  two  to  j 
three  hours.  A  That  is  my  impression. 

Q  In  the  room  with  her  all  that  time.  A  I  would  say  I 
in  the  room  at  least,  I  would  say,  approximately  tw'o  j 
hours. 

Q  And  it  took  two  hours  to  inquire  of  her  as  to  i 
whether  you  thought  this  sale  was  beneficial  for  her  and 
whether  she  had  any  objection  to  it;  is  that  correct?  A 
Well,  as  I  say,  sir,  it  was  rather  difficult  to  get  any  re-  ; 
sponse  from  Miss  Nyman,  and  I  felt  I  had  a  duty  to  the  j 
Court  to  be  conscientious  in  this  matter,  and  she  ap-  j 
peared  rather  forlorn  and  I  wanted  to  spend  as  much  time 
as  possible  with  her. 
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Q  What  time  of  day  or  night  was  this?  A  I  believe 
it  was  some  time  in  the  afternoon,  sir.  I  cannot  recall 
exactly  what  time  of  day. 

Q  Was  it  in  the  early  afternoon  or  late?  A  Well,  I 
do  not  know  what  you  mean  by  early  or  late,  sir. 

Q  One  or  two  o’clock  in  the  afternoon  would  be  early. 
Five  or  six  o’clock  wolud  be  late,  I  would  say.  A  I  would 
say  it  would  be  around  that  time,  about  anywhere  from 
twelve  to  two,  sir. 

354  Q  She  had  just  finished  her  lunch,  had  she 
not?  A  I  do  not  recall.  I  believe  I  may  have 

come  just  prior  to  lunch  or  while  they  were  serving  lunch. 

Q  Well,  if  you  came  while  they  were  serving  lunch, 
tliev  did  not  let  vou  in  to  see  her,  did  thev?  A  I  cannot 
recall  whether  they  delayed  lunch  while  I  spoke  to  her  or 
served  her  first  so  that  we  could  go  in  to  see  her. 

Q  So  that  if  they  delayed  her  lunch,  she  did  not  eat 
her  lunch  until  after  two  o’clock;  is  that  right?  A  I 
have  no  idea  as  to  what  time  they  served  lunch,  sir. 

Q  They  did  not  serve  lunch  while  you  were  in  there, 
did  they?  A  Xo,  not  while  I  was  visiting  Miss  Xyman. 

Q  Did  you  go  in  there  about  one  o’clock  in  the  after¬ 
noon,  would  you  say?  A  As  I  said,  sir,  it  has  been  two 
and  one-half  years  and  I  had  no  particular  reason  to  recall 
the  exact  hour  of  visiting  Miss  Xvman. 

Q  Can  you  approximate  the  time?  Was  it  in  the  early 
part  of  the  afternoon?  A  Yes,  I  would  say  if  you  con¬ 
sider  that  twelve,  one  Qr  two  the  early  part. 

355  Q  You  got  there  at  twelve,  one  or  two;  is  that 
right?  A  Yes. 

Q  And  you  remained  for  two  hours?  A  Yes,  sir,  at. 
least  two  hours. 

Q  You  do  not  know  whether  she  had  just  had  her 
lunch  or  whether  they  fed  her  after  you  left;  is  that 
right?  A  If  you  want  my  best-  impression,  my  best 
recollection,  I  believe  that  when  we  informed  the  head 
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nurse  the  purpose  of  our  visit,  I  believe  Miss  Nymaii 
was  served  early  so  that  we  could  go  in  and  visit  her.  j 

i 

•  •  •  • 

i 

Redirect  Examination 

i 

BY  MR.  DENIT : 

; 

•  •  •  • 

j 

Q  Did  anybody  at  the  nursing  home  indicate  to  you 
that  Miss  Nyman  -was  not  physically  or  mentally 

356  wrell  enough  to  see  you  at  that  time?  A  No,  sirj 
The  only  thing  that  I  can  recall  wras  that  someone  had 
told  me,  I  think  I  raised  the  question  as  to  the  price  that 
the  estate  was  paying  for  the  maintenance  and  care  of| 
Miss  Nyman;  that  in  her  case  she  was  totally  helpless 
and  that  everything  had  to  be  done  for  her. 

i 

•  •  •  • 

I 

Q  How  many  people  did  you  see  connected  with  the; 
home  wdien  you  w’ere  there?  A  I  believe  I  saw; 

357  two  or  three.  I  saw  at  least  two  nurses. 

Q  Do  you  know  whether  the  arrangements  had 

been  made  for  you  to  go  out  and  visit  with  her  that  after-! 

noon?  A  Yes,  it  had,  sir.  A  Mr.  Crow  and  Mr.  Law-j 

rence  had  called,  or  so  they  had  informed  me,  that  they; 

wrould  be  out  there  to  visit  Miss  Nyman. 

*  ! 

Q  So  that  when  you  got  to  the  home  you  were  under, 
the  impression,  at  least,  that  the  arrangements  had  been! 
previously  made  and  it  was  known  that  you  were  going! 
to  make  the  visit?  A  Yes,  sir. 

•  *  *  * 

Did  you  in  the  course  of  your  service  as  Guardian 
Ad  Litem,  become  acquainted  with  a  man  by  the  name  of! 
Francis  S.  Browme?  A  Yes,  sir,  I  did. 

Q  When  and  under  what  circumstances?  A  The; 
first  occasion  I  had  to  become  acquainted  writh  Mr.  Browne  j 
was  when  I  visited  Miss  Nyman.  I  was  there  introduced! 
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to  Mr.  Browne,  I  think,  by  either  Mr.  Lawrence  or  Mr. 
Crow,  and  when  I  asked  who  the  gentleman  was  and  what 
his  connection  was  with  Miss  Nyman,  they  informed  me 
that  he  was  a  distant  cousin  of  Miss  Nyman  and  had 
been  out  to  the  rest  home  several  times. 

358  Q  Well,  now,  did  they  inform  you  of  that  in 
his  presence!  A  I  believe  they  informed  me  that 

he  was  a  cousin  of  Miss  Nyman  and  that  he  was  visiting 
Miss  Nyman  at  that  time. 

Q  Was  he  there  when  they  informed  you  of  that?  A 
Well,  when  they  introduced  us,  sir,  they  said,  ‘This  is 
Mr.  Browne,  cousin  of  Miss  Nyman.  He  has  been  visiting 
Miss  Nyman.’  That  is  the  best  of  my  recollection. 

Q  Was  that  before  or  after  you  had  visited  Miss 
Nyman?  A  My  meeting  with  Mr.  Browne? 

Q  Yes,  sir.  A  That  was  before. 

Q  So  that  Mr.  Browne  was  leaving  the  place  when 
you  arrived;  is  that  it?  A  That  is  my  impression. 

Q  You  did  not  see  him  there  after,  before  you  left 
the  house?  A  No,  sir,  I  did  not. 

Q  At  any  time  subsequent  to  that  did  you  ever  talk 
with  Mr.  Browne,  or  see  him?  A  No,  sir.  The  only 
connection  I  had  with  Mr.  Browne  was  through  an 

359  attorney  by  the  name  of  Frazier,  if  I  may  consult 
my  records,  if  you  will  bear  with  me  just  one  mo¬ 
ment,  if  I  may.  I  have  a  copy  of  a  letter  here  dated 
November  17th,  addressed  to  the  National  Savings  and 
Trust  Company,  Washington  5,  D.  C.,  in  which  I  men¬ 
tioned  that: 

“I  have  personally  interviewed  in  the  course  of  this 
case  Miss  Nyman,  Miss  Jenkins,  and  her  attorney,  Mr. 
David  Hart,  Mr.  Hutton,  Mr.  L.  A.  Lawrence,  and  Mr. 
John  W.  Crow.  I  have  also  spoken  to  Mr.  Browne,  whom 
I  met  at  the  Cur-Lu-Rest  Home  while  visiting  Miss  Ny¬ 
man.” 

Q  That  refreshes  your  recollection  about  the  Novem¬ 
ber  3d  incident?  A  Yes. 


Q  What  I  am  trying  to  find  out  is,  did  you  thereafter 
have  any  contact  or  conversation  with  Mr.  Browne?  A 
Well,  as  I  said,  sir,  the  only  contact  I  had  was  through 
his  attorney  who  I  believe  was  Mr.  Frazier  who  filed 
an  answer,  when  I  filed  rav  answer  to  the  sale  of  the  real 
estate  asking  whether  there  had  been  any  objection,  and 
I  received  in  the  mail  a  copy  entitled  “Answer”  from  a 
Mr.  Frazier,  George  B.  Frazier,  who  signs  himself  as 
“Mildred  Nyman,  by  George  B.  Fraizer,  Attorney,  Mun- 
sey  Building.” 

I  was  rather  perplexed  at  this  answer  inasmuch 
360  as  I  did  not  know  under  what  circumstances  Mr. 

Frazier  was  injecting  himself  into  these  proceed¬ 
ings,  inasmuch  as  Drury,  Lynham  and  Powell  were  the 
attorneys  for  the  Conservator;  I  was  appointed  Guar¬ 
dian  Ad  Litem  for  the  disposition  of  certain  real  prop¬ 
erty  and  I  had  notified  the  apparent  heir  at  law,  Miss 
Jenkins,  and  her  attorney,  of  the  pending  sale. 

*  *  *  * 

363  BY  MR.  DENIT: 

Q  You  mentioned  that  either  Mr.  Crow  or  Mr. 
Lawrence  went  into  the  room  with  you  when  you  visited 
with  Miss  Nyman.  A  Yes. 

Q  And  then  you  later  said  in  substance,  Mr.  Law¬ 
rence  tried  to  introduce  you  to  Miss  Nyman  and  she  did 
not  recollect  him  immediately.  If  it  was  Mr.  Crow  who 
actually  went  into  the  room  with  you  was  it  he  who  spoke 
to  her  and  tried  to  introduce  himself  and  you?  A  Yes, 
it  was  one  of  the  two  gentlemen.  I  do  not  recall. 

Q  You  are  not  clear  which  one.  A  No,  sir,  I  am  not 
sure  which  one  it  was.  I  believe  it  was  Mr.  Lawrence. 

Q  Mr.  Graham,  I  should  have  asked  you  this  at 

364  the  verv  beginning: 

You  were  served  with  a  subpoena  to  appear  as 
a  witness  in  this  case,  were  you  not?  A  Yes,  I  was,  sir. 

Q  And  has  there  some  circumstance  intervened  which 
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makes  it  impossible  for  you  to  appear  in  court  next  week! 
A  Yes,  sir,  it  has. 

Q  Will  you  indicate  what  that  is,  please,  sir?  A 
Yes,  sir.  Last  evening  I  received  a  phone  call  from 
my  home  informing  me  that  my  father  had  been  taken 
seriously  ill,  and  in  order  to  render  as  much  service  as 
I  could,  I  waited  as  long  as  possible  hoping  that  we  could 
get  on  in  the  morning  and  that  I  would  take  off  immedi¬ 
ately. 

Q  By  “in  the  morning”  you  mean  today?  A  Today, 
yes,  sir,  inasmuch  as  the  assignment,  office  and  the  attor- 

nevs  for  the  intestate  and  the  caveators  informed  me 

* 

that  there  is  little  likelihood,  I  could  no  longer  remain  in 
Washington  at  this  time. 

Q  Where  is  the  place  you  call  your  home?  A  New 
York,  sir. 

Q  New  York  City?  A  No,  sir.  Long  Island, 
365  New  York;  I  believe  that  is  correct. 

Q  That  is  the  place  where  your  father  is  and 
where  he  is  confined  on  account  of  illness?  A  Yes,  sir. 

Q  That  is  the  place  where  you  are  preparing  to  go? 
A  Yes,  sir. 

Q  As  soon  as  you  are  released  here?  A  Yes,  sir. 

MR.  DENIT :  Thank  you,  sir. 

Recross  Examination 
BY  MR.  QUIMBY : 

Q  Calling  your  attention  to  the  answer  to  which  you 
have  referred,  signed  by  Mr.  Frazier,  did  you  receive  that 
copy  of  that  answer  before  you  filed  your  report?  A  If 
you  will  bear  with  me  just  one  moment  I  'will  take  a  look. 

No,  sir,  I  believe  I  received  this  after  I  had  filed  my 
report. 

Q  What  date  did  you  file  your  report?  A  I  will  have 
to  check  that,  sir.  11-13-52. 

Q  And  on  what  date  did  you  receive  a  copy  of  the 
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answer  from  Mr.  Frazier?  A  Sir,  I  am  afraid  I  do  not 
have  the  envelope,  but  from  the  contents  of  the  i 

366  answer  it  would  necessarily  have  had  to  be  after 
the  report  was  filed.  I  believe  that  was  after  I 

had  filed.  Now,  I  could  not  be  sure,  it  may  be  just  an  | 
answer  to  the  Conservator,  but  I  am  not  sure,  sir.  It  is  ! 
my  impression  I  had  received  it  after  I  filed  my  report,  j 
I  am  not  sure  of  that,  though. 

•  *  •  • 

Q  You  have  told  us  of  your  necessity  of  going  j 

367  out  of  town  and  that  you  will  not  be  here  next 
w’eek.  A  Yes. 

I 

Q  You  stated  that  you  wanted  to  render  as  much 
service  as  possible  in  this  case.  To  whom  do  you  wish  to  ■ 
render  that  service?  A  I  wish  to  render  that  service  to 
the  Court,  sir. 

Q  Are  you  under  subpoena  now’?  A  Yes,  sir,  I  am. 

Q  And  when  were  you  served  with  the  subpoena?  A 
I  believe  I  was  served  with  it  some  time  this  w’eek. 

Q  And  you  were  served  with  a  subpoena  issued  on  be- ' 
half  of  the  Caveators  in  this  case,  were  you  not?  A  If  I 
I  may  refer  to  the  subpoena,  sir,  I  will  tell  you.  Yes, ! 
sir,  I  was. 

Q  Let  me  ask  you  this  question :  Do  you  know’  any  | 
of  the  parties  to  this  litigation  or  their  counsel  other; 
than  Miss  Nyman?  A  The  only  other  party  I  know’  prior ' 
to  today  is  Mr.  Fain  who  first  came  to  my  office  about  a 
week  or  two  ago  to  question  me  as  to  this  matter. 

Q  I  believe  you  told  us  that  Mr.  Lawrence  ar-j 

368  ranged  for  you  to  go  out  there?  A  One  of  the; 
tw’o.  I  believe  Mr.  Lawrence  or  Mr.  Crow,  or  some-  j 
one  in  his  office,  I  believe.  I  told  him  I  wanted  toj 

examine  the  house  and  see  Miss  Nyman.  They  agreed' 
to  accompany  me. 

Q  And  you  only  w’ent  out  there  on  that  one  occasion,: 
sir?  A  Yes,  sir,  I  did. 
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Q  That  is,  to  see  Miss  Nyman.  You  saw  her  only  the 
one  occasion?  A  Yes,  sir,  that  is  right. 

(Thereupon  the  reading  of  the  deposition  was  com¬ 
pleted.) 

MR.  DENIT:  Then  it  was  stipulated  that  this  deposi¬ 
tion  might  be  admitted  in  evidence,  Your  Honor. 

•  •  •  • 

371  Walker  Carroll  Brooke 

was  called  as  a  witness  for  and  on  behalf  of  the  Cave¬ 
ators  W.  Carroll  Brooke  and  Emma  Smallzell  Waclier, 
and  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
BY  MR.  DENIT : 

Q  State  your  full  name,  please,  sir.  A  Walker  Car- 
roll  Brooke. 

Q  Where  do  you  live?  A  I  live  at  25  Church  Street, 
Staunton,  Virginia. 

Q  How  old  are  you,  Mr.  Brooke?  A  I  will  be  50  my 
next  birthday,  April  12,  1955. 

Q  Married  or  single?  A  Married. 

:  Q  Have  a  family?  A  Three  children;  two  deceased. 

Q  And  the  ages  of  your  children?  A  23  years;  19 
years;  and  16  years — 17,  beg  your  pardon,  sir. 

Q  You  are  a  Minister  of  the  Gospel?  A  I  am 

372  a  Clergyman  of  the  Episcopal  Church. 

Q  And  when  were  you  ordained?  A  I  was 
ordained  Deacon  in  1931,  and  Priest  in  1932. 

Q  With  what  Church  are  you  connected  at  the  present 
time?  A  My  Parish  is  the  Augusta  Parish  founded  in 
1746,  known  as  Trinity  Church. 

Q  Where?  A  Beg  pardon? 

Q  Located  where?  A  In  Staunton,  Virginia. 

Q  How  long  have  you  been  the  Priest  of  that  Church? 
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A  I  have  been  Rector  of  Trinity  Church  since  Decem-i 
her  1,  1939. 

Q  Prior  to  going  to  Trinity  Church,  did  you  have  a; 
charge  elsewhere?  A  When  I  was  first  ordained  Dea-; 
con  I  took  charge  of  Calvary  Church,  Montgomery,  West; 
Virginia,  near  Charleston.  In  1935,  in  October,  I  was; 
called  to  be  Rector  of  St.  Paul’s  Church,  Weston,  West; 
Virginia. 

Q  In  other  words,  since  you  were  ordained  a  Deacon,! 
you  have  been  located  out  of  the  District  of  Columbia 
practically  all  the  time.  A  The  entire  time,  sir. 

373  Q  Mr.  Brooke,  are  you  related  to  the  late  Mild-: 
red  Nyman?  A  I  am  her  first  cousin  once  re-j 

moved,  or  her  second-cousin,  some  would  say. 

Q  What  was  the  relation  of  your  parents  to  Miss  Ny-j 
man?  A  My  father  and  Miss  Nyman  were  first  cousins.; 
Their  mothers  were  sisters. 

Q  And  are  you  the  only  child  in  that  line  now  living? 
A  Of  my  particular  line? 

Q  Yes.  A  No,  sir.  I  have  a  half-brother  living  of! 
that  line,  and  a  full  brother  living. 

Q  You,  of  course,  knew  and  saw  Miss  Nyman,  I  take 
it,  during  her  lifetime.  A  Well,  I  have  known  Missi 
Nyman  my  whole  life  because  I  lived,  before  I  can  re-! 
member,  only  three  squares  from  her  on  S  Street — about 
2 y2  squares.  I  was  taken  there  to  their  home  before  J 
can  remember,  and  some  of  my  earliest  recollections  are! 
being  taken  to  the  Nyman  home  on  S  Street  between  15th! 
and  16th. 

Q  And  over  what  period  of  time  did  you  see  them  ot 
visit  them  in  their  home?  A  Well,  as  a  little  boyt 

374  I  perhaps  saw  them  occasionally  during  the  year; 
My  grandmother  would  take  me  to  visit  there.  In 

those  day’s  y’ou  spent  the  day.  She  vrould  take  me  in  th4 
morning  and  we  would  stay  until  the  evening,  after  sup4 
per.  i 


i 

i 


j 
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As  I  grew  up  to  adolescence  I  saw  less  of  them  because 
I  didn’t  need  to  be  taken  places,  but  I  saw  them  maybe 
once  a  year,  sometimes  twice  a  year,  then. 

In  my  later  adolescence,  in  high  school  days,  I  saw 
less  of  them,  because,  I  guess  it  was  because  high  school 
boys  get  to  dating  and  so  forth,  and  the  relatives  are  not 
seen  as  much. 

After  I  went  away  to  college  I  saw  them  perhaps  once 
a  year. 

My  family,  especially  my  father  and  mother,  were  very 
fond  of  the  Nymans. 

During  my  Seminary  days,  which  I  took  my  Seminary 
training  at  Alexandria,  seven  or  eight  miles  from  here,  I 
saw  them  perhaps  once  a  year,  sometimes  twice  a  year, 
as  a  family  visit. 

After  I  wms  married,  and  I  was  married  immediately 
after  I  graduated  from  the  Seminary,  I  went  to  West 
Virginia  to  my  first  Church.  In  fact,  I  went  there  the 
next  day  after  I  graduated;  came  back  only  to  get  mar¬ 
ried,  and  was  gone  again. 

375  In  those  early  years  I  wasn’t  able  to  go  any 
place  on  a  vacation  except  to  Washington  because 
of  financial  difficulties  that  a  young  man  would  have.  We 
would  perhaps  make  a  call  on  Farragut  Street  to  see 
the  Nymans  during  our  month  in  Washington  in  August. 
That  wms  purely  a  family  visit. 

That  relationship  went  on  continuously  when  we  w*ere 
in  Washington. 

As  our  family  came  along  and  w'e  did  not  come  to 
Washington  so  often,  I  didn’t  see  them  perhaps  every 
year. 

Then  I  saw'  them  up  until  1943. 

During  the  war  years  I  was  naturally  rationed  with 
gas  and  I  got  here  very  seldom. 

The  last  time  I  remember  seeing  them  was  in  1943. 

Q  After  that  time  was  there  any  communication  be- 


281 A 


tween  them  and  you  or  your  family?  A  By  “communi-  j 
cation’’  I  take  it  you  mean  any  correspondence. 

Q  Yes.  A  We  never  had  letters.  We  never  wrote  I 
letters.  The  only  letter  that  I  ever  wrote  them  was  ! 
writing  them  inviting  them  to  my  wedding,  which  was  j 
the  way  we  thought  we  would  like  to  invite  our  friends  ! 
to  our  wedding,  but  we  did  send  Christmas  cards.  Of 
course  my  wife  sent  the  Christmas  cards,  as  she 

376  still  does  at  Christmastimes.  We  exchanged  Christ¬ 
mas  cards,  and  so  forth. 

Q  During  any  of  the  periods  that  you  knew  these  ! 
ladies,  particularly  Miss  Mildred,  was  there  ever  any  i 
friction  or  disagreement  or  quarrel  between  you  and  ! 
them?  A  Never.  Our  relationships  were  a  joy. 

Miss  Mildred  was  a  person  full  of  fun  and  good  ! 
spirits  and  her  sister  was,  I  think,  the  older,  but  any-  j 
how,  she  was  over  the  household,  and  with  her  mother,  j 
until  1939,  there  was  always  a  feeling  that  I  was — we  ! 
were  most  welcome,  and  they  were  delighted  to  see  us,  j 
and  especially  to  know  of  our  children.  My  oldest  son  ! 
looking  very  much  like  me,  they  remembered  the  days  j 
when  I  was  a  little  child  with  them.  j 

Q  Did  you  or  your  wife  keep  them  informed  as  to  i 
the  development  of  the  family,  the  birth  of  your  children?' 
A  That’s  right,  and  we  took  the  children  there  up  until! 
1943.  I 

Q  Did  there  come  a  time  in  1952  when  you  were  in-j 
formed  that  an  application  had  been  made  for  the  ap-l 
pointment  of  a  Conservator  of  Miss  Mildred’s  estate?! 

A  Yes,  sir,  I  received  a  letter,  a  registered  letter  from 
a  lawyer,  Mr.  Arthur  Brault.  j 

Q  Arthur  Brault,  or  Albert  Brault?  A  Albert; 
Brault;  excuse  me — enclosing  a  petition  for  the  appoint¬ 
ment  of  a  Conservator. 

377  I  read  the  petition  thoroughly,  and  I  believe  the 
time  was  stated  when  the  case  would  be  brought 

before  a  court,  and  as  they  asked  me  to  be  present  I  had 


to  tell  them  that  it  would  be  impossible  for  me  to  be 
present  in  March  because  that  was — 

Q  Before  you  proceed,  I  show  you  a  carbon  copy  of 
two  papers,  one  entitled,  “Petition  for  appointment  of 
Conservator,”  and  the  other  one  entitled  “Order  ap¬ 
pointing  temporary  Conservator  and  fixing  time  for  hear¬ 
ing.” 

Are  those  the  papers  that  were  sent  to  you?  A  They 
were,  sir. 

Q  Now,  in  addition  to  those  papers,  did  you  receive 
a  letter  from  William  C.  Sullivan?  A  I  did,  sir. 

Q  Look  at  the  paper  I  show  you  and  tell  us  whether 
or  not  that  is  the  letter  you  received  from  Mr.  Sullivan. 
A  That  is  the  paper,  because  I  have  written  in  my  hand, 
“Nyman,”  across  the  corner  in  pencil  which  was  for  my 
secretary’s  file. 

MR.  DENIT:  I  will  ask  that  the  carbon  copy  of  the 
petition  and  the  order  be  marked  for  identification. 

(Carbon  copies  of  petition  and  order  were  marked 
Plaintiffs’  Exhibits  Nos.  23-A  and  23-B,  respectively,  for 
identification.) 

378  BY  MR.  DENIT: 

Q  Do  you  have  the  letter  that  you  received 
from  Mr.  Brault?  A  I  thought  it  was  with  the  papers 
I  turned  over  to  you.  It  was  just  a  registered  letter 
telling  me  that  I  was  named  as  an  heir-at-law — I  was  an 
heir-at-law — something  of  that  nature — and  therefore  I 
was  being  informed  of  these  proceedings. 

MR.  DENIT:  Mark  this  letter,  please. 

(A  letter  was  marked  Plaintiffs’  Exhibit  No.  24  for 
identification.) 

MR.  DENIT:  And  mark  this. 

(Letter  from  Mr.  Sullivan  was  marked  Plaintiffs’  Ex¬ 
hibit  No.  25  for  identification.) 

MR.  DENIT:  We  offer  the  carbon  copy  of  the  peti¬ 
tion,  23-A,  and  the  carbon  copy  of  the  order,  23-B,  but 
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will  not  stop  to  read  them  again  because  they  are  already 
of  record. 

THE  COURT:  Come  to  the  bench  just  a  second  on  ! 
that. 

MR.  DENIT:  Yes,  sir.  j 

(Thereupon  counsel  for  the  parties  approached  the 
bench  and  in  a  low  tone  of  voice  conferred  with  the  j 
Court  as  follows:) 

THE  COURT:  Have  I  admitted  the  petition  | 

379  itself  yet? 

MR.  DENIT:  No,  sir. 

THE  COURT:  I  thought  there  was  some  question  j 
about  the  recitation  in  there. 

MR.  DENIT:  That  is  true.  I  am  simply  offering  it 
as  a  paper  that  he  received,  not  to  prove  anything  stated  ! 
there. 

THE  COURT :  I  know,  but  if  it  is  in  evidence  then  I 
it  can  be  read  to  the  jury.  | 

MR.  DENIT:  Yes,  sir,  but  I  don’t  intend  to  read  | 
it  to  the  jury  or  make  any  comment  with  respect  to  it, ; 
except  to  identify  it  as  a  carbon  copy  of  that  which  has; 
already  been  offered  in  evidence,  and  which  Your  Honor! 
has  under  consideration.  i 

THE  COURT:  Well,  suppose  I  also  keep  this  under! 
consideration  too.  I 

MR.  DENIT :  All  right,  sir.  j 

THE  COURT:  Because  I  think  if  anything  goes  in; 
evidence,  why,  the  jury  is  entitled  to  hear  it  or  read  it! 
or  see  it. 

So  I  will  just  defer  admitting  the  petition  until  I  have 
made  my  ruling — I  mean,  the  copy — until  I  have  made 
my  ruling  on  the  other. 

MR.  DENIT:  Yes,  sir.  j 

380  THE  COURT:  The  others  will  be  admitted,  j 
(Plaintiffs’  Exhibits  23-B,  24  and  25,  previously 

identified,  were  received  in  evidence.)  j 
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MR.  QUIMBY:  May  we  come  back  to  the  bench? 

THE  COURT :  All  right. 

MR.  QUIMBY :  Judge,  in  this  letter,  it  quotes  from 
the  petition  about  her  mental  capacity  and  that  sort  of 
thing,  and  I  was  wondering  in  view  of  the  ruling  you 
just  made,  whether  that  shouldn’t  be  reserved  too? 

THE  COURT:  Well,  I  mean,  that  is  necessary,  isn’t 
it,  to  the  filing  of  a  petition  for  a  Conservator? 

MR.  QUIMBY:  Yes. 

THE  COURT:  The  only  point  I  was  trying  to  ex¬ 
clude  from  further  consideration  was  quoting  Dr.  Over- 
holser. 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  I  mean,  there  can’t  be  a  Conservator 
appointed  unless  it  is  shown  that  there  is  some  inability 
to  care  for  herself. 

MR.  QUIMBY:  That  is  all  right. 

Well,  that  is  the  only  point  I  raised. 

THE  COURT:  I  believe  that  is  admissible. 

MR.  QUIMBY:  That  is  all  right,  then. 

(Thereupon  counsel  returned  to  their  positions  at  the 
trial  table.) 

*  •  •  • 

381  MR.  DEXIT:  Yes,  sir. 

Plaintiffs’  Exhibit  24,  ladies  and  gentlemen,  is 
a  letter  dated  March  21,  1952,  from  the  law  offices  of 
William  C.  Sullivan,  directed  to  W.  Carroll  Brooke — 
B-R-O-O-K-S  it  is  spelled  here,  Esquire,  care  of  Trinity 
Episcopal  Church,  Staunton,  Virginia. 

“Dear  Mr.  Brooks: 

“A  petition  has  been  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  by  Francis  S.  Browne, 
seeking  the  appointment  by  the  Court  of  conservator  of 
the  person  and  estate  of  Miss  Mildred  Xyman.  The  peti¬ 
tion  states  that  you  are  a  cousin  of  hers  and  that  you, 
the  petitioner,  her  niece  Mrs.  Eleanor  X.  Jenkins,  and 
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another  cousin,  Mrs.  Emma  Smallzell  Wacker,  are  her 
nearest  heirs  at  law  and  next  of  kin.  I 

i 

“The  petition  also  states  that  Miss  Mildred  Nyman  j 
is  now  temporarily  confined  to  the  Cur-Lu  Rest  Home  in  j 
Takoma  Park,  Maryland,  where  she  has  been  a  patient  f 
since  August,  1951,  that  she  is  no  longer  able  to 

382  care  for  herself  and  requires  constant  nursing  and 
medical  supervision,  is  totally  blind  and  is  ex-  j 

tremelv  obese,  is  now  about  6S  years  of  age,  and  by  j 
reason  of  advanced  age  and  mental  weakness  and  physical  j 
incapacity  is  unable  properly  to  care  for  her  property,  ! 
estate  or  person.  ! 

“The  petition  states  that  she  owns  stocks  and  bonds  ! 
of  approximately  the  value  of  $28,600.00,  real  estate 
notes  $3,490.65,  cash  in  bank  $590.00,  household  furnish¬ 
ings  $1100.00  and  personal  jewelry  $55.00,  and  that  she  j 
also  owns  1322  Farragut  Street,  N.  W.,  assessed  for  ! 
taxes  at  $10,017.00  which  property  was  owned  by  her  j 
and  her  late  sister,  Elma  Nyman,  as  tenant s-in-common,  ! 
who  by  her  will  devised  her  half  interest  in  the  said 
property  to  Miss  Mildred  Nyman. 

“I  have  been  appointed  by  the  Court  as  Guardian  ad  j 
litem  for  Miss  Mildred  Nyman.  The  case  is  set  for  hear-  j 
ing  on  April  8,  1952,  and  it  is  necessary  that  I  examine  ! 
into  the  facts  of  the  matter  and  report  to  the  Court  ! 
promptly. 

“I  shall  appreciate  it  very  much,  therefore,  if  you  will  I 
be  so  good  to  give  me  the  following  information: 

1.  The  names  and  addresses  of  her  uncles  and ! 

383  aunts,  brothers  and  sisters,  and  of  the  children  of! 

each  of  them.  | 

2  When  and  where  did  you  last  see  her? 

3  What  can  you  tell  me  as  to  her  mental  and  physical' 

condition?  j 

4  Do  you  know  of  any  other  property  belonging  to! 

her  than  that  above  listed?  I 


j 

I 

j 
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“Thanking  you  in  advance  for  a  prompt  reply,  believe 
me, 

“Yours  very  truly, 

“W.  C.  Sullivan/ ’ 

The  reply  is  dated  March  24,  1952,  and  reads  as  follows: 
“Mr.  William  C.  Sullivan, 

“1311  G-  Street,  N.  W., 

“Washington,  D.  C. 

“Dear  Mr.  Sullivan: 

“I  have  your  letter  of  March  21st  concerning  my 
cousin,  Miss  Mildred  Nyman.  I  had  previously’  received 
copies  of  the  petition  from  Mr.  Brault,  who  must  be  the 
lawyer  representing  the  National  Savings  and  Trust 
Company.  Miss  Nyman’s  father  was  for  many  years  an 
officer  of  this  institution  and  I  know  that  her  financial 
affairs,  as  well  as  those  of  her  mother,  before  here,  were 
handled  by  this  bank.  This  would  be  the  proper 
384  appointment  by  the  Court. 

“As  to  your  specific  information: 

“1.  There  are  no  living  uncles,  aunts,  brothers  or 
sisters.  I  believe  that  Mrs.  Eleanor  N.  Jenkins  is  the 
daughter  of  Miss  Nyman’s  late  brother  Arthur  Nyman. 

“2.  I  have  not  seen  Miss  Nvman  for  at  least  five 
years. 

“3.  When  I  last  saw  her,  she  was  blind,  but  her  usual 
cheerful  and  mentally-able  self.  I  know  nothing  of  her 
present  mental  and  physical  condition. 

“4.  It  would  seem  that  the  property  listed  in  the  peti¬ 
tion  would  cover  all  that  belonged  to  her.  However,  I  was 
a  little  surprised  at  seeing  the  value  of  her  jewelry  at 
fifty  dollars;  perhaps  this  was  for  assessment  purposes. 
Her  late  sister  and  her  mother  had  diamonds  which  I 
know  were  worth  much  more  than  this. 

“I  am  sorry  that  I  shall  not  be  able  to  be  present  at 
the  hearing  on  April  eighth. 

“If  there  is  any  further  help  that  I  can  render  in 
doing  what  will  be  best  for  Miss  Nyman,  I  am  only  too 
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anxious  to  do  it.  I  feel  that  whatever  can  be  done  to 
make  her  comfortable,  should  be  done,  with  no 

385  thought  of  those  who  have  been  mentioned  as  pos¬ 
sible  heirs  of  her  estate. 

“Yours  sincerelv,” 

BY  MR.  DENIT : 

Q  Now,  why  were  you  unable  to  be  present  at  the 
hearing,  Mr.  Brooke?  A  Well,  the  Episcopal  Church 
and  the  Roman  Catholic  Church  and  the  Lutheran  Church 
keep  Lent,  and  that  happened  in  the  Lenten  season  when 
it  is  absolutely  imperative  that  the  Rector  of  the  Church 
be  in  the  community.  The  program  is  such  that  one 
cannot  get  away. 

Q  Now,  will  you  tell  us,  please,  sir,  when  you  next 
heard  of  Miss  Mildred  Nyman  or  her  affairs?  A  Well, 
the  next  time  that  I  heard  anything,  I  may  have  been 
told  that  a  Conservator  had  been  appointed.  I  got  a 
petition  asking  that  a  Conservator  be  appointed. 

The  next  time  I  heard  was  on  December  30,  1953. 

Q  And  from  whom  did  you  hear?  A  I  had  a  long¬ 
distance  telephone  call  from  Mr.  Lawrence  of  the  Na¬ 
tional  Savings  and  Trust  Company. 

Q  Now,  don’t  tell  us  what  he  said;  but,  as  a  result  of 
the  call,  what  did  you  do?  A  As  a  result  of  the  call  I 
asked  him — you  want  to  know  what  I  said  over  the 
phone.  May  I  say  that? 

386  Q  No,  not  your  conversation.  A  All  right. 

Q  But  as  a  result  of  the  telephone  call,  what 
did  you  do?  A  As  a  result  of  the  telephone  call,  I 
waited  until  he  replied  to  my  request  over  the  phone. 

Q  All  right.  A  Then,  after  I  received  the  reply  to 
mv  request  I  called  him  and  asked  for  an  appointment 
with  him  in  Washington. 

Q  When  did  you  see  him  in  Washington?  A  I  saw 
him  some  time  in  January,  1954. 

Q  Nowr,  prior  to  your  telephone  conversation  with 
Mr.  Lawrence,  had  you  any  knowiedge  that  Miss  Mildred 


! 
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Nyman  had  .made  a  will  in  which  you  were  named  as 
one  of  the  beneficiaries?  A  I  had  not. 

Q  When  did  you  first  learn  that  she  had  made  such 
a  will  and  that  you  were  named  as  one  of  the  benefici¬ 
aries? 

•  •  •  • 

387  THE  WITNESS:  Well,  I  received  the  infor¬ 
mation  on  December  30,  1952. 

THE  COURT:  1952? 

THE  WITNESS:  It  was  1954  that  I  came  to  Wash¬ 
ington — 1953 — I  beg  your  pardon.  It  was  1953. 

BY  MR.  DENIT: 

Q  Now,  were  you  furnished  with  a  copy  of  the  will 
in  which  you  were  named  as  a  beneficiary?  A  Subse¬ 
quently,  yes. 

Q  By  whom?  •  A  By  the  National  Savings  and  Trust 
Company.  I  wrote  and  asked  them  for  a  copy. 

Q  And  is  the  paper  which  I  now  show  you  the  copy 
that  you  were  furnished?  A  Yes,  sir. 

•  •  •  • 

388  BY  MR.  DENIT: 

Q  Is  the  paper  which  I  show  you,  marked 
Plaintiffs’  Exhibit  No.  26,  the  copy  of  the  1939  will  and 
the  1940  codicil  that  were  furnished  to  vou  by  the  Na- 
tional  Savings  and  Trust  Company?  A  That  is  cor¬ 
rect,  sir. 

Q  Was  this  the  first  knowledge  you  had  of  the  entire 
contents  of  those  documents?  A  Yes,  sir. 

Q  Now,  did  you  subsequently  learn  of  the  existence 
of  another  purported  will  dated  November  13,  1952?  A 
I  did,  sir. 

Q  And  from  whom  did  you  learn  that?  A  From 
Mr.  Lawrence. 

Q  And  were  you  furnished  a  copy  of  that?  A 

389  I  was  furnished  two  copies  of  it. 

I  called  my  sister  immediately  after  talking  with 
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Mr.  Lawrence  and  asked  her  to  get  me  a  copy,  and  she  J 
went  down  and  copied  the  will,  and  he  sent  me  a  photo-  j 

static  copy.  j 

*  •  *  * 

THE  COURT:  That  is  a  photostat  of  Defendants ’  j 

Exhibit  No.  1,  isn’t  it?  i 

MR.  DENIT:  Yes  sir. 

BY  MR.  DENIT : 

Q  Is  the  paper  which  has  been  marked  Plaintiffs’  Ex-  j 
hibit  No.  27  a  copy  of  the  November  13,  1952  will  which  j 
was  furnished  to  you?  A  Yes,  sir. 

Q  Now,  prior  to  seeing  this  document,  did  you  have  ! 
any  knowledge  that  any  such  paper  existed?  A  No,  j 
sir.  | 

Well,  I  was  told  that  a  will  had  been  filed. 

Q  Well,  had  you  any  knowledge  of  the  contents  of  i 
this  document?  A  No,  sir.  j 

MR.  DENIT:  I  will  not  re-read  these,  because  j 
390  they  are  already  in  evidence,  if  the  Court  please.  j 
THE  COURT:  Yes,  I  think  the  record  is  get-  j 
ting  burdened  with  it  myself.  i 

BY  MR.  DENIT : 

1 

Q  Now,  Mr.  Brooke,  after  you  learned  of  the  exist-  \ 
enee  of  this  November  13,  1952  document,  what  did  you  ! 
do?  A  I  called  Mr.  Lawrence.  After  I  received  these  j 
documents  I  called  Mr.  Lawrence  and  asked  for  an  ap-  I 
pointment  at  the  bank  in  Washington. 

Q  Did  you  confer  with  him?  A  I  did,  sir. 

Q  And  thereafter  what  did  you  do?  A  I  employed  j 
a  lawyer.  | 

Q  And  who  was  the  lawyer  selected?  A  Well,  it  j 
was  my  old  Sunday  School  teacher  of  1917  and  1918,  i 
Mr.  Louis  Denit. 

Q  You  mean  I  was  then  employed?  A  You  were  i 
then  employed. 


Cross  Examination 


BY  MR.  QUIMBY: 

Q  Reverend,  did  Mr.  Lawrence  suggest  you  get  a  law¬ 
yer?  A  He  did  not,  sir. 

391  Q  How  long  did  Mildred  Nyman  live  on  Far- 
ragut  Street?  A  I  -would  say  that  Mildred — Mrs. 

Harriet  Nyman,  her  mother — 

Q  No,  I  mean  Mildred.  A  Well,  she  always  lived 
with  her  mother. 

Q  How  long  did  Mildred  live  there,  please,  sir?  A 
All  right;  I  would  say  she  lived  there  since  about  1920. 
Q  1920.  A  1920. 

Q  Until  she  went  to  the  rest  home.  A  Yes. 

Q  And  she  lived  there  with  her  sister,  did  she?  A 

She  lived  there  with  her  sister  after  her  mother’s  death. 

Q  Now,  you  told  us  that  you  visited  in  their  home 
there  on  Farragut  Street.  A  Yes,  sir. 

Q  Can  you  tell  us  about  the  last  time  you  -were  there? 
A  Yes,  sir. 

Q  When  was  it?  A  I  was  there  in  either  the  spring 
of  1943  or  the  fall  of  1942. 

Q  Now,  that  was  a  visit  for  what,  one  day? 

392  A  Not  a  visit  for  all  day;  that  was  just  going 
by  for  half  an  hour  or  a  little  while  in  the  after¬ 
noon. 

Q  Now,  before  that,  how  long  had  it  been  since  you 
had  been  there?  A  Oh,  perhaps  1941 — before  the  war 
some  time — the  last  war,  rather. 

Q  So  would  it  be  a  correct  statement  to  say  that  since 
1941  that  you  made  one  visit  to  their  home?  A  Tt 
would  be  correct  to  say  that,  yes,  sir. 

Q  Now,  I  think  you  told  us  that  you  first  knew  that 
Mildred  went  to  the  nursing  home  in  January,  1952;  that 
is,  that  is  when  you  first  learned  about  it;  is  that  cor¬ 
rect?  A  That  is  correct. 

Q  Now,  after  you  were  notified  that  she  was  in  a 
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nursing  home  did  you  ever  go  visit  her  there?  A  Jn 
1952? 

Q  Any  time?  A  No,  I  did  not. 

There  was  a  good  reason  wrhy  I  didn’t. 

Q  Now,  you  ever  corresponded  with  her  in  your  life, 

did  you?  A  I  never  corresponded  with  her  in  my  life. 

•  •  •  • 

393  Q  Now,  you  don’t  know  of  your  own  knowledge 
anything  that  Mr.  Browne  might  have  done  for 

Mildred  or  her  sister  during  the  last  ten  years  of  their 
lives,  do  you?  A  No. 

Q  And  isn’t  it  true  that  you  filed  this  petition  in  this 
case  seeking  to  break  this  will  of  November  13,  1952, 
without  having  any  personal  knowledge  of  any  fraud,  any 
deceit,  any  undue  influence,  any  coercion,  any  duress,  or 
any  mental  incapacity  on  behalf  of  Miss  Nyman  whatso¬ 
ever;  isn’t  that  true?  A  Now  you  asked  me  a 

394  question  as  to  my  personal  knowledge. 

Q  Yes;  that  is  w’hat  I  want  to  know;  your  per¬ 
sonal  knowledge.  A  You  mean  as  to  my  seeing  any¬ 
thing? 

Q  Just  what  you  know’  yourself,  your  own  personal 
knowledge,  yes,  sir.  Not  wrhat  you  were  told  or  what 
you  learned  through  others,  but  just  w’hat  you  know’  of 
your  own  knowledge.  A  You  mean  what  I  read  in  a 
legal  document? 

Q  No,  sir,  I  mean  w’hat  you  know  of  your  own  knowl¬ 
edge  by  your  own  observation  or  your  own  personal  con¬ 
tacts.  A  Well,  I  couldn’t  say  from  my  personal  contact. 

Q  How  long  does  it  take  to  drive  up  here  from  Staun¬ 
ton?  A  About  four  hours  and  a  half. 

Q  How  far  is  it?  A  About  160  or  165  miles. 

Q  Now’,  I  think  you  told  us  on  direct  examination 
that  at  Christmastime  your  wife  sent  Christmas  cards. 
A  She  sends  all  the  Christmas  cards,  yes. 

Q  Did  you  mean  to  the  tw’o  Nyman  girls?  A  They 
w’ere  included. 
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Q  Beg  pardon?  A  They  were  included. 

395  Q  And  did  they  get  a  Christmas  card  every 
Christmas  from  you?  A  I  would  take  it  for 

granted  they  had  received  them  up  to  a  certain  length  of 
time. 

Q  Well,  do  you  know  when  it  stopped?  A  No,  I  do 
not. 

Q  Well,  it  didn’t  continue  up  to  their  death, did  it?  A 
I  wouldn’t  know. 

Q  I  believe  you  stated  on  direct  examination  that 
whenever  you  did  visit  the  Nyman’s  they  were  always 
delighted  to  see  you?  A  That’s  correct. 

•  •  •  • 

BY  MR.  QUIMBY: 

Q  Would  you  explain  what  you  mean  by  say- 

396  ing  they  were  delighted  to  see  you?  A  Well,  I 
think  that  question,  winch  I  answered,  vras  what 

the  relationship  was — was  there  any  friction  or  anything 
between  us,  or  something  of  that  nature,  and  I  stated 
that  they  wTere  delighted  to  see  us;  to  see  me  and  my 
family.  We  alwrays  went  together. 

Q  You  mean  by  that,  then,  just  because  there  w*as  no 
friction?  A  No,  of  course  not.  I  mean  by  that,  if 
someone  comes  into  my  house,  by  the  reception  I  give 
them,  they  understand  whether  I  am  glad  to  see  them, 
viiether  I  really  wrant  them  there,  or  whether  they  are 
there  and  I  receive  them  like  a  bill  collector  or  someone 
else  that  has  to  come,  to  pay. 

By  “delighted,”  I  mean  that  they  seemed  pleased  to 
have  me  and  my  wife  and  my  children  in  their  home. 

Now,  I  don’t  know  what  the  dictionary  definition  of 
“delight”  would  be. 

Q  Well,  I  don’t  know  either,  exactly,  but  I  think  you 
have  answered  my  question,  sir. 

Thank  you. 

Now,  let’s  see;  you  came  up  here  in  January  of  1954, 


293  A 


i 


i 


I  believe  you  said,  and  talked  with  Mr.  Lawrence.  A 
Correct. 

Q  Can  you  tell  us  how  many  times  you  have; 

397  been  in  Washington  since  January,  1954?  A  I 
made  an  appointment  wdth  Mr.  Denit — 

Q  No,  I  mean  can  you  tell  us  how  many  times?  Not  : 
who  the  appointment  was  with. 

Can  you  tell  us  how  many  times  you  have  been  here 
since  January,  1954?  A  I  have  been  here  about  three  | 
or  four  times. 

Q  And  they  are  all  in  connection  with  this  matter,  j 
are  they  not?  A  That’s  right. 

j 

•  •it 

William  C.  Sullivan 

was  called  as  a  witness  for  and  on  behalf  of  Caveators,  j 
and,  having  been  first  duly  sworn,  was  examined  and  ! 
testified  as  follows: 

j 

Direct  Examination 

1 

BY  MR.  DENIT : 

Q  Mr.  Sullivan,  will  you  state  your  full  name,  , 

398  please,  sir?  A  William  C.  Sullivan. 

Q  And  you  are  a  member  of  the  bar  of  this  j 
Court  and  have  been  for  many  years?  A  I  have  been 
for  over  fifty  years. 

Q  And  also  a  member  of  the  bar  of  the  United  States  j 
Court  of  Appeals  for  the  District  of  Columbia  Circuit? 
A  Yes,  sir. 

Q  And  of  the  Supreme  Court  of  the  United  States?  A  j 
Yes. 

Q  During  the  fifty  years  since  you  were  admitted  to 
practice  have  you  been  engaged  actively  in  the  practice  i 
of  your  profession?  A  I  have. 

Q  Were  you  the  Guardian  ad  litem  appointed  by  the 
Court  in  Civil  Action  No.  1134-52,  upon  an  application  j 
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for  the  appointment  of  a  Conservator  of  Mildred  Xvman? 
A  Yes. 

Q  Did  you  file  a  report  as  Guardian  ad  litem?  A  I 
did,  and  that  is  my  report. 

Q  Now,  Mr.  Sullivan,  were  you  present  when  this 
matter  was  formally  heard  by  the  Court?  A  Yes. 

Q  And  did  you  participate  in  the  hearing  on 

399  the  application?  A  I  did. 

Q  As  a  result  of  the  hearing  a  Conservator  was 
appointed;  is  that  correct?  A  Yes. 

Q  Now,  was  Mr.  Francis  S.  Browne,  the  petitioner,  in 
court  on  that  occasion?  A  He  was. 

Q  Do  you  see  him  in  court  now?  A  I  don’t  know 
whether  I  could  recognize  him. 

I  think  that  is  he  over  there  (pointing  to  Mr.  Browne). 

Q  At  the  end  of  the  table?  A  Yes. 

Q  Now,  after  the  matter  was  heard  by  the  Court,  did 
you  have  occasion  to  talk  with  Mr.  Browne  or  did  he 
talk  with  you  about  the  action  of  the  Court  in  the  mat¬ 
ter?  A  As  we  left  the  courtroom  he  came  up  and 
started  talking  to  me. 

Q  What  did  he  say?  A  He  wanted  to  know  if  I  had 
formerly  been  with  J.  J.  Darlington.  I  told  him  yes. 
He  said  he  was  a  very  close  friend  of  Mr.  Darlington.  He 
said,  ‘‘That  woman  is  absolutely  crazv.” 

I  said,  “Well,  you  know  I  argued  that  the  Judge 
couldn’t  appoint  a  Conservator  if  she  was  crazy.” 

400  He  said,  “Well,  he  overruled  you  in  appoint¬ 
ment.  ’  ’ 

I  said,  “Well,  the  statute  provided  that  a  Conserva¬ 
tor  could  not  be  appointed  for  a  person  who  was  crazy.” 

He  said,  “Well,  he  made  the  appointment.” 

•  •  •  * 

Q  I  will  ask  you  to  read  paragraph  1,  which  is  identi¬ 
fied  as  Plaintiff’s  Exhibit  No.  9,  and  ask  you  if  that  will 
refresh  your  recollection  as  to  the  particular  statute 
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under  which  the  petition  was  filed,  sir?  A  That’s  right, 
Public  Law  No.  196,  82d  Congress,  approved  October  24, 
1951. 

•  •  •  • 

401  Francis  S.  Browne 

was  called  as  a  witness,  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

MR.  DENIT:  We  are  examining  this  witness,  Your 
Honor,  as  an  adverse  party. 

THE  COURT:  I  understand. 

•  •  •  • 

THE  COURT:  He  says  he  is  examining  Mr. 

402  Browne  as  an  adverse  party,  under  the  rules 
which  permit  such  an  examination. 

MR.  QUIMBY:  Well,  Your  Honor,  Mr.  Browne  is 
not  an  adverse  party  in  here.  He  is  appearing  strictly 
under  the  appointment  under  the  will.  He  is  here  as  an 
individual  as  far  as  that  is  concerned. 

THE  COURT :  He  is  the  Caveatee,  and  they  are 
Caveators. 

MR.  QUIMBY :  Yes,  sir. 

THE  COURT :  He  is  aligned  as  a  defendant  and 
these  people  are  aligned  as  plaintiffs. 

It  certainly  comes  within  the  rules. 

MR.  QUIMBY :  As  a  nominated  Executor  only,  Your 
Honor. 

THE  COURT :  No,  as  a  Caveatee. 

MR.  QUIMBY:  Well,  I  want  to  take  exception  to  that 
ruling,  then,  if  Your  Honor  please. 

THE  COURT:  All  right. 

MR.  QUIMBY :  I  submit  that  he  is  here  as  an  indi¬ 
vidual  witness  and  that  he  would  be  bound  bv  his  testi- 
mony. 

THE  COURT:  Well,  I  will  rule  that  he  comes  within 
the  rule  of  examination  of  an  adverse  party. 
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BY  MR.  DENIT : 

Q  What  is  your  full  name,  please,  sir?  A  Francis 
Sharpe  Browne. 

403  Q  WTiere  do  you  live?  A  1501  Farragut 
Street,  Northwest. 

Q  How  old  are  you?  A  In  a  few  days  I  will  be 
eighty-four. 

Q  WTiat  is  your  business  or  profession?  A  Well,  I 
am  practically  retired. 

Q  Do  you  do  any  kind  of  w’ork?  A  A  little  helpful 
service  to  my  neighbors. 

Q  When  were  you  last  gainfully  employed?  A  Ten 
years  ago. 

Q  Ten  years  ago?  A  I  would  say  so. 

Q  And  what  were  you  doing  at  that  time?  A  Sales¬ 
man. 

Q  Selling  what?  A  Advertising. 

Q  WTiat  kind  of  advertising?  A  Calendars. 

Q  And  you  stopped  selling  calendars  ten  years  ago; 
is  that  correct?  A  About  that. 

Q  And  since  that  time  you  haven’t  done  any  work  to 
earn  a  livelihood ;  is  that  correct  ?  A  That’s  right. 

404  Q  Do  you  have  a  family?  A  A  wife. 

Q  No  children?  A  No  children. 

Q  And  your  wife  is  the  same  person  named  as  Effie 
Browne  in  the  paper  that  has  been  offered  for  probate 
here  as  Defendant’s  Exhibit  No.  1?  A  Yes,  sir. 

Q  And  you  are  the  same  Francis  S.  Browne  who  is 
named  in  that  paper  as  a  beneficiary  and  as  Executor, 
are  you?  A  Yes,  sir. 

Q  Of  course  you  knew  the  late  Mildred  Nyman.  A 
Sir? 

Q  I  say,  you  knew  the  late  Mildred  Nyman?  A 
From  birth. 

Q  From  birth.  And  you  knew  her  at  her  death?  A 
Wrell,  the  last  few  months. 
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Q  Well,  what  about  the  last  few  months?  A  Well, 
in  her  early  years  she  lived  here  and  I  lived  in  Atlanta, 
Georgia.  Now,  after  I  came  up  here,  then  I  saw  her 
very  frequently,  sometimes  every  day. 

Q  Well,  I  am  trying  to  find  out  what  you  meant,  you 
knew’  her  in  the  last  few  months  prior  to  her  death. 

405  What  did  you  mean  by  that?  A  I  went  to  her 
house  practically  every  day. 

Q  How  far  away  from  you  did  she  live?  A  Three 
blocks. 

Q  That  wasn’t  true  at  the  time  of  her  death,  was  it? 
A  No,  sir. 

Q  She  w’as  a  patient  in  a  rest  home  or  a  nursing  home 
at  the  time  of  her  death,  wasn’t  she?  A  A  nursing 
home. 

Q  And  she  had  been  since  August  of  1951,  hadn’t  she? 
A  Yes,  sir. 

Q  Do  you  recall  when  she  died?  A  Yes,  sir. 

Q  What  date?  A  I  couldn’t  tell  you. 

Q  Then  you  don’t  recall?  A  I  remember  when  she 
died  but  I  don’t  know  the  date  she  died 
Q  Mr.  Browne,  do  you  know  of  any  business  matters 
Miss  Nyman  transacted  in  the  latter  part  of  1952?  A 
I  think  not. 

Q  Sir?  A  I  don’t  recall  any. 

406  Q  You  don’t  recall  any?  A  No. 

Q  Do  you  know  a  man  by  the  name  of  Frazier? 
A  Yes,  sir. 

Q  Mr.  George  Frazier?  A  Yes,  sir. 

Q  You  knew’  him  in  1952,  did  you  not?  A  Yes,  sir. 
Q  Did  you  know  a  man  by  the  name  of  John  Davis? 
A  Yes,  sir. 

Q  What  is  John  Davis’  full  name?  A  John  H.  Davis. 
Q  Is  he  living  or  dead?  A  Living. 

Q  Where  does  he  live?  A  He  lives  now  at  the  Fran¬ 
cis  Scott  Kev  Hotel. 
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Q  Where  did  he  live  in  November  of  1952?  A  I 
think  he  was  in  a  hotel  at  15th  and  L  Streets. 

Q  Is  he  engaged  in  any  kind  of  business?  A  He  is — 
I  guess  he  is  an  inventor. 

Q  An  inventor?  A  Yes. 

Q  Was  he  an  inventor  in  1952?  A  I  think  so,  sir. 

Q  How  -well  did  you  know  him  in  1952? 

407  A  I  had  only  met  him. 

Q  Met  him  how  many  times?  A  Oh,  I 
couldn’t  enumerate. 

Q  Well,  now,  let’s  take  prior  to  November  13,  1952, 
how  many  times  had  you  met  John  H.  Davis?  A  Well, 
he  attended  the  same  church  I  did,  and  I  would  see  him 
twice  a  week. 

Q  And  always  talked  to  him  on  those  occasions?  A 
Usually  so. 

Q  And  that  would  be  twice  a  week  for  the  entire 
period  of  1952  prior  to  November  13th?  A  Well,  not 
every  week.  Toward  the  last  he  was  ill  and  couldn’t  go 
to  church. 

Q  Well,  did  you  see  him  at  any  time  during  the  month 
of  November,  1952?  A  I  am  quite  sure  I  did,  yes,  sir. 

Q  How  often?  A  Oh,  I  could  have  seen  him  twice  a 
week. 

Q  You  could  have,  but  did  you?  A  Well,  I  don’t 
keep  exactly  tabs  on  everything  like  that. 

THE  COURT :  Just  answer  to  the  best  of  your  recol¬ 
lection;  we  understand  that. 

THE  COURT:  I  am  answering  to  the  best  of  my 
ability. 

408  THE  COURT :  Yes,  I  know  you  are.  That  is 
what  I  say. 

THE  WITNESS:  I  want  to  tell  you  everything  that 
you  want  to  know. 

BY  MR.  DENIT: 

Q  Well,  can  you  tell  us  how  many  times  you  saw 
him  in  November  prior  to  the  13th  day  of  November? 
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A  I  probably  saw  him  eight  or  ten  times  np  to  that 
time. 

Q  That  -would  be  eight  or  ten  times  during  the  first 
13  days  in  November;  is  that  correct?  A  Maybe  so, 
yes,  sir. 

Q  Did  you  have  any  business  to  transact  with  him  i 
during  that  period?  A  I  got  him  to  do  a  little  errand 
for  me. 

Q  What  was  that  ?  A  He  went  out  to  Forest  Glen. 

I 

Q  Just  to  get  some  fresh  air?  A  Sir? 

Q  Just  to  get  some  fresh  air?  A  No. 

Q  Where  did  he  go  in  Forest  Glen?  A  Well,  I  had  j 
heard  people  talking  to  my  cousin  Mildred  about  making  j 
a  will,  and  she  and  her  sister  had  always  told  me  that  j 
they  -wanted  me  to  have  whatever  was  left,  and  j 

409  when  these  people  came  after  her  to  try  to  induce  j 
her  to  make  a  will,  I  felt  it  was  not  mistake  to  j 

send  Mr.  Frazier  out  there  when  she  had  said  she  wanted  i 
me  to  have  the  will,  and  make  a  will. 

MR.  DENIT:  I  move  to  strike  the  answer  as  not  re-  ; 
sponsive. 

THE  COURT:  I  don’t  know  that  I  can  say  that,  is  j 
not  responsive,  Mr.  Denit.  I  mean,  I  think  he  is  making  1 
an  explanation  of  why  he  sent  this  man  out  there. 

I  think  that  is  what  it  comes  to. 

BY  MR.  DENIT : 

Q  Mr.  Davis  was  not  a  lawyer?  A  No,  sir. 

Q  According  to  you.  A  No,  sir. 

Q  And  is  it  your  testimony  here  today  that  you  sent  | 
Mr.  Davis  out  to  see  Miss  Nyman?  A  Mr.  Frazier. 

Q  I  am  only  talking  about  Mr.  Davis,  John  H.  Davis.  : 
A  I  sent  Mr.  Davis  and  Mr.  Frazier  together. 

Q  Well,  when  did  you  contact  Mr.  Frazier?  A  Oh,  j 
I  have  known  George  Frazier  for  many  years. 

Q  Well,  when  did  you  contact  him  to  go  out  | 

410  and  see  Miss  Nyman?  A  Probably  the  day  he  j 
went,  sir. 


i 


300  A 


Q  Well,  was  it  the  day  he  went!  A  I  would  guess — 
I  believe  so. 

Q  Did  you  go  with  him?  A  No,  I  went  out  as  far 
as  the  place  there — to  show  them  the  way. 

Q  To  show  them  the  way?  A  Yes. 

Q  Did  you  drive  them  out  there?  A  No. 

Q  Well,  how  did  you  get  out  there?  A  Mr.  Frazier’s 
car. 

!  Q  In  Mr.  Frazier’s  car?  A  Yes,  sir. 

Q  Did  you  talk  to  Mr.  Frazier  about  Miss  Nyman  on 
the  way  out  to  Forest  Glen?  A  I  think  I  did. 

Q  What  did  you  say  to  him?  (No  response.) 

What  did  you  say  to  him?  A  I  told  him  she  had  told 
me  she  wanted  to  make  a  will  and  had  told  me  many 
times,  and  I  had  heard  that  some  other  people  were  at¬ 
tempting  to  get  her  to  make  a  will  in  their  ^favor,  and 
I  felt  it  was  not  a  mistake  to  ask  him  to  go  and 
411  represent  me. 

Q  Now,  what  did  he  say  to  you?  A  He  just 

went. 

Q  All  right,  did  you  take  the  two  men  into  Miss  Ny¬ 
man’s  room?  A  No,  sir. 

Q  Had  she  ever  met  either  of  these  men  before?  A 
John  Davis. 

Q  When  had  she  met  Davis?  A  Two  or  three  occa¬ 
sions  when  he  was  riding  with  me  out  there  in  the  neigh¬ 
borhood. 

Q  Did  she  know  him?  A  Well,  I  don’t  think  she  did. 

Q  Although  he  was  there  on  two  or  three  occasions? 
A  Well,  he  went  out  to  the  house.  He  didn’t  go  in  to 
see  her.  She  was  my  sick  relative  and  I  went  in  to  see 
her.  Somebody  rode  out  with  me  and  I  left  them  out¬ 
side. 

Q  Well,  then,  Davis  didn’t  actually  see  Miss  Nyman 
two  or  three  times  prior,  then,  did  he?  A  He  may  have. 

Q  Well,  you  know  whether  he  did  or  not,  don’t  you? 
A  No,  sir,  I  don’t  remember  those  small  details. 
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Q  It  was  not  small — it  was  a  small  detail  for  you  to 
take  this  man  in  and  introduce  him  to  your  cousin? 

412  A  I  didn’t  take  him  in  and  introduce  him  to  her. 

Q  Then  as  far  as  you  know  he  never  met  her; 
is  that  correct?  A  I  don’t  think  he  had  before  that 
day. 

Q  Now,  before  that  day?  A  The  day  you  mentioned, 
when  Mr.  Frazier  drew  this  will. 

Q  Can  you  tell  us  what  day  of  the  month  that  was? 
A  No,  sir. 

Q  How  long  prior  to  November  13th  was  it?  A  I 
don’t  keep  those  dates. 

Q  Was  it  a  week  prior?  A  I  guess  it  was. 

Q  You  guess  it  would  be  a  week  prior?  A  Yes. 

Q  Did  you  take  Mr.  Frazier  and  Mr.  Davis  back  into 
town?  A  We  came  back  together. 

Q  Did  you  discuss  their  interview  with  Miss  Nyman? 
A  Beg  pardon? 

Q  Did  you  discuss  their  interview  with  Miss  Nyman? 
A  No,  sir,  I  think  not. 

Q  Was  anything  said  by  either  of  them  as  to  what 
she  had  told  them  when  they  talked  with  her? 

413  A  So  far  as  I  can  remember,  no. 

Q  You  mean  by  that,  that  you  can’t  remember? 
A  Beg  pardon  ? 

Q  You  mean  by  that,  that  you  can’t  remember  whether 
■they  said  anything  or  not?  A  I  cannot  remember  that 
they  did. 

Q  Now,  I  understood  from  you  that  Mr.  Frazier  went 
back  to  the  rest  home  a  second  time;  is  that  right?  A 
Yes,  sir. 

Q  Did  you  go  with  him?  A  No,  sir. 

Q  How  do  you  know  he  went  there?  A  Well,  when 
he  came  back  he  told  me  he  had  been  there. 

Q  When  did  he  tell  you  he  had  been  there?  A  I 
wouldn’t  know. 

Q  Sir?  A  It  might  have  been  the  same  day,  or  it 
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might  have  been  a  day  or  two  afterwards. 

Q  What  did  he  tell  you  he  had  done?  A  Beg  par¬ 
don? 

Q  What  did  he  tell  you  he  had  done?  A  I  don’t  re¬ 
member  any  discussion,  sir.  I  knew  he  had  drawn  a 
will.  ' 

414  Q  He  told  you  he  had  drawn  a  will?  A  Yes, 
sir. 

Q  And  did  you  ask  him  what  the  will  provided?  A 
I  don’t  remember  that  I  did. 

Q  Mr.  Browne,  isn’t  it  a  fact  that  you  had  Mr.  Davis 
arrange  for  Mr.  Frazier  to  go  out  there  and  draw  a  will 
to  protect  your  interests?  A  Well,  when  these  other 
people — she  was  going  to  make  a  will  to  somebody,  and 
said  she  wanted  me  to  have  what  she  had  left,  then  I  felt 
it  was  not  a  mistake  for  me  to  protect  that  interest. 

Q  Isn’t  it  a  fact  that  you  had  Mr.  Davis  arrange  with 
Mr.  Frazier  to  go  out  and  prepare  a  will  to  protect  your 
in'erest? 

MR.  QUIMBY:  I  submit  he  has  just  answered  the 
question,  if  Your  Honor  please. 

THE  COURT :  Well,  I  think  he  did  in  part,  yes,  but 
I  think  that  the  question  as  framed  now  asks  him  some¬ 
thing  else. 

He  said  he  felt  he  had  a  right,  for  the  reasons  stated, 
to  protect  his  interest. 

The  question  now  is,  did  he  have  Mr.  Davis  get  Mr. 
Frazier  to  go  out  to  protect  his  interest. 

THE  WITNESS:  I  don’t  know  how  to  answer. 

415  Both  men  were  friends  of  mine.  He  belongs  to 
the  same  church.  I  see  them  two  or  three  times  a 

week.  Mr.  Frazier  since  has  passed  away. 

BY  MR.  DENIT : 

Q  Had  either  of  these  men  ever  transacted  any  busi¬ 
ness  for  Miss  Mildred  Nyman  before?  A  Sir? 

Q  Had  either  of  these  men,  John  H.  Davis  or  Mr. 
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Frazier,  ever  transacted  any  business  for  Miss  Nyman 
before?  A  I  am  sure  they  had  not. 

Q  Did  you  tell  either  of  these  men  that  the  National 
Savings  and  Trust  Company  was  Conservator  for  Miss 
Nyman?  A  I  am  quite  sure  I  did  not. 

Q  Why  didn’t  you?  A  Oh,  I  don’t  know. 

Q  Sir?  A  I  didn’t  think  it  was  essential. 

Q  You  knew  that  the  National  Savings  and  Trust 
Company  had  been  appointed  as  a  Conservator,  didn’t 
you?  A  I  signed  the  papers  to  have  them,  because  I 
had  unbounded  confidence  in  them  at  that  date. 

Q  And  you  knew  that  the  National  Savings  and 
Trust  Company  had  handled  the  financial  and  busi- 

416  ness  affairs  of  the  Nyman  family  for  approxi¬ 
mately  3  years,  didn’t  you?  A  Yes,  sir. 

Q  Did  you  ever  consult  with  the  National  Savings — 
with  anybody  connected  with  the  National  Savings  and 
Trust  Company  about  the  propriety  of  a  new  will  for 
Miss  Mildred  Nyman?  A  No,  sir. 

Q  Why  didn’t  you?  A  I  didn’t  think  it  was  neces¬ 
sary. 

Q  You  didn’t  think  it  was  necessary?  A  No,  sir. 

Q  Wasn’t  it  because  you  knew  that  they  would  not 
be  a  party  to  having  her  execute  a  will  at  that  time?  A 
Absolutely  not. 

Q  Do  you  remember  testifying  under  oath  on  No¬ 
vember  2,  1954,  with  respect  to  this  case?  Do  you  re¬ 
member  that?  A  I  don’t  know  anything  about  the  case. 

Q  Do  you  remember  testifying  before  a  notary  public 
at  the  office  of  Brandenburg  &  Brandenburg — at  the  office 
of  Mr.  Quimby,  Suite  650,  Warner  Building,  on  November 
2d,  1954?  A  I  was  there. 

Q  Were  you  asked  these  questions  and  did  you 

417  make  the  answers  that  I  am  about  to  read,  on 
page  82? 

“Question:  So  your  real  reason  for  going  to  Mr. 
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Frazier  was  to  get  him  to  take  care  of  your  interest, 
wasn’t  it? 

“Answer:  I  didn’t  know  there  was  any  interest  there 
to  amount  to  anything  to  take  care  of.”  A  That’s  true. 

“Question :  Regardless  of  what  the  interest  was,  wasn’t 
that  your  real  purpose  in  going  to  him,  to  look  out  for 
you? 

“Answer:  No.  I  think  John  Davis  was  the  man  that 
took  him  out  there. 

“Question:  Well,  Mr.  Davis  was  the  in-between  man 
who  arranged  for  Mr.  Frazier  to  look  out  for  you;  is 
that  it? 

“Answer:  He  was  taking  a  great  interest  in  me  be¬ 
cause  I  am  kind  of  an  easy  mark.” 

A  Yes. 

“Question :  Well,  regardless  of  whether  you  are  a  clay 
pigeon  or  a  duck,  I  am  not  concerned  about  that.  The 
question  I  asked  you  was,  didn’t  you  arrange  for  Mr. 
Davis  to  have  Mr.  Frazier  look  out  for  your  interests? 

“Answer:  I  will  say  yes.” 

A  Yes,  I  say  yes. 

418  BY  MR.  DENIT : 

Q  Now,  Mr.  Browne,  you  testified  as  I  have 
just  read  to  you,  on  November  2,  1954. 

Didn’t  you  know  what  the  estate  of  Mildred  Nyman 
consisted  of  in  November  of  1952?  A  No,  sir. 

Q  I  show  you  the  petition  for  Conservator  in  re  Mil¬ 
dred  Nyman,  Plaintiffs’  Exhibit  No.  9,  and  I  ask  you 
whose  signature  it  is  appears  on  page  3  of  that  petition? 
A  That  is  my  signature. 

Q  And  I  will  ask  you  whose  signature  that  appears 
on  page  4  of  the  petition?  A  Mine  again. 

Q  And  that  is  immediately  under  this  language: 

“District  of  Columbia,  S.  S. 

“Francis  S.  Browne,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  and  an- 
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nexed  petition  by  him  subscribed  and  knows  the  contents  j 
thereof;  that  the  matters  therein  stated  of  his  own  per-  j 
sonal  knowledge  are  true,  and  those  stated  upon  infor-  | 
mation  and  belief  he  believes  to  be  true.” 

Now,  you  signed  that  paper  with  that  oath  on  j 

419  it,  did  you  not?  A  Yes,  sir. 

Q  Now  I  will  ask  you  if  on  page  2  of  the  peti-  i 
tion,  in  paragraph  6,  there  is  not  set  forth  in  detail  the  ! 
property  owned  by  Mildred  Nyman  on  March  7,  1952?  A 
I  did  not  read  it.  The  lawyer  brought  it  to  me  and  told 
me  to  affix  my  signature  on  it. 

Q  Where  did  the  lawyer  bring  it  to  you?  A  As  I 
remember  it,  it  was  down  at  the  courthouse  here. 

Q  Down  in  the  courthouse?  A  The  old  courthouse 
here. 

Q  Over  on  Indiana  Avenue?  A  That  don’t  seem  the  j 
place.  This  Mr.  Sullivan  was  there,  and  he  was  ap-  j 
pointed  ad  litem.  j 

Q  Now,  maybe  you  are  talking  about  something  en-  j 
tirely  different.  j 

But  what  I  am  asking  you  is,  where  was  this  paper  j 
signed?  A  I  tell  you,  I  think  it  was  in  that  court-  j 
house  there. 

i 

Q  In  the  courthouse?  A  Yes. 

Q  Now,  wasn’t  it  signed  in  the  National  Sav-  j 

420  ings  and  Trust  Company  Trust  Department?  A  I  j 
couldn’t  recall  positively. 

Q  But  you  do  recall  that  you  signed  it  twice  without  j 
reading  any  part  of  it ;  is  that  correct  ?  A  Yes,  sir. 

Q  Was  Mr.  Brault  there  on  the  occasion  you  signed 
that  paper?  A  I  believe  he  was. 

Q  Did  you  talk  with  Mr.  Brault  about  the  paper?  A 
I  don’t  recall  that  I  did. 

Q  Did  Mr.  Brault  tell  you  what  her  estate  consisted 
of?  A  No,  sir. 

Q  Did  Mr.  Brault  tell  you  who  her  relations  were?  j 
A  No,  sir. 

i 

I 

i 

i 

j 

j 
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Q  Did  you  tell  him?  A  I  don’t  recall  that  he  asked 
me. 

Q  Well,  is  it  a  fact,  as  stated  in  this  petition,  that 
Mildred  Nyman  was  born  on  or  about  July  17,  1883,  and 
is  therefore  about  68  years  of  age?  A  I  believe  that’s 
right. 

Q  Is  it  a  fact  that  she  was  domiciled  in  the  District 
of  Columbia  and  had  her  residence  at  1332  Farragut 
Street,  Northwest,  as  stated  in  this  petition?  A  She 
was  there,  yes. 

421  Q  Is  it  a  fact,  as  stated  in  paragraph  5  of  the 
petition,  that  her  nearest  heirs  at  law  and  next  of 

kin  were  Mrs.  Eleanor  N.  Jenkins,  niece,  wdio  lived  at 
5912  Livingston  Road,  Oxon  Hill,  Maryland?  A  I  don’t 
know  where  she  lived.  I  don’t  know  that  I  ever  saw  the 
lady. 

Q  But  you  knew’  that  she  was  a  niece?  A  I  had 
heard  of  her. 

Q  And  you  knew  that  her  name  was  Eleanor  N.  Jen¬ 
kins,  didn’t  you?  A  Very  briefly,  I  had  heard  of  her. 

Q  That  isn’t  what  I  asked  you :  Didn’t  you  know  that 
her  name  was  Eleanor  N.  Jenkins?  A  I  guess  I  did. 

Q  And  the  following  cousins :  W.  Carroll  Brooke,  care 
of  Trinity  Episcopal  Church,  2S  Church  Street,  Staun¬ 
ton,  Virginia.  A  I  knew  him. 

Q  You  had  written  to  him,  hadn’t  you?  A  Yes. 

Q  As  a  matter  of  fact,  you  wrote  to  him  very  re¬ 
cently?  A  Yes,  sir. 

Q  And  Mrs.  Emma  Smallzel  Wacher,  19  Euclid 

422  Avenue,  Haddonfield,  New  Jersey.  You  knew  that 
she  was  a  relative  of  Miss  Nvman,  didn’t  you?  A 

Yes. 

Q  And  didn’t  you  tell  Mr.  Brault.  that ?  (No  response.) 
Didn’t  you  tell  that  to  Mr.  Brault?  A  I  may  have. 

Q  You  may  have.  As  a  matter  of  fact,  you  had  cor¬ 
responded  with  Mrs.  Wacher  on  several  occasions,  had 
you  not?  A  Not  more  than  twTo  or  three. 
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Q  One  of  those  occasions  was  in  November  of  1951, 
wasn’t  it!  A  I  don’t  remember  the  date. 

Q  Will  you  look  at  Plaintiffs’  Exhibit  No.  21  and  tell 
us  whether  that  helps  you  to  remember  the  date!  A 
Well,  I  found  an  address  in  the  old  house  and  wrote  to 
her. 

Q  And  you  wrote  this  letter  which  is  Plaintiffs’  Ex¬ 
hibit  No.  21,  didn’t  you!  A  All  right. 

Q  Not  “All  right.”  Did  you  or  didn’t  you!  A  Yes; 
that’s  my  signature. 

423  Q  And  what  you  point  to  as  your  signature  is 
the  typewritten  “Francis  S.  Browne,”  is  that  right! 

A  That’s  right. 

Q  Now,  Mr.  Browne,  you  did  know,  didn’t  you,  on 
March  7,  1952,  that  Mildred  Nyman  owned  1332  Farragut 
Street!  A  Oh,  yes,  I  knew  the  home  w^as  the  old  home 
there. 

Q  So  you  knew  in  part  of  wThat  her  estate  consisted, 
didn’t  you!  A  I  didn’t  give  it  a  thought,  sir. 

Q  You  hadn’t  given  it  a  thought!  A  No. 

Q  And  you  didn’t  give  it  a  thought  at  the  time  you 
signed  the  petition  and  swore  to  it!  A  I  did  not. 

Q  You  knew  that  this  petition  w-as  going  to  be  pre¬ 
sented  to  the  Court,  didn’t  you!  A  I  didn’t  know  about 
the  process,  at  all. 

Q  What  w’ere  you  told  was  the  purpose  of  this  peti¬ 
tion!  A  I  wasn’t  enlightened  by  anyone. 

Q  Why  did  you  sign  it!  A  I  have  related  before 
that  I  had  heard  certain  rumors  and  I  feared  that 

424  someone  would  come  in  there  and  taken  advantage 
of  that  girl  who  had  nobody  to  advise  her. 

I  couldn’t  be  there  every  minute  to  safeguard  her,  and 
I  thought  this  was  the  proper  thing  to  do. 

Q  Now,  you  had  more  than  rumors,  didn’t  you,  that 
induced  you  to  sign  the  petition!  Didn’t  somebody  ask 
you  to  sign  it!  A  Oh,  yes. 
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Q  Who  did?  A  I  don’t  know.  I  think  it  was  Mr. 
Brault. 

Q  Did  Mr.  Lawrence  have  anything  t-o  do  with  it?  A 
I  don’t  recall  whether  he  was  there  or  not. 

Q  Did  yon  go  down  to  the  National  Savings  and  Trust 
Company  office  in  connection  with  this  petition?  A  My 
recollection  is  it  was  signed  somewhere  else. 

Q  Well,  is  it  your  testimony  today  that  yon  don’t 
recollect  whether  yon  went  down  to  the  National  Savings 
and  Trust  Company  or  not  in  connection  "with  this  peti¬ 
tion?  A  I  do  not  remember. 

Q  You  don’t  remember.  A  Whether  it  was  at  the 
courthouse  or  there.  It  could  have  been  either  place. 

Q  Now,  in  any  event  you  knew  that  you  were  the  per¬ 
son  who  was  to  set  into  motion  the  machinery  of  the 
Court  to  establish  somebody  to  take  care  of  Mildred 

425  Nyman,  didn’t  you?  A  I  thought  the  lawyer  •was 
going  to  handle  everything,  Mr.  Sullivan. 

Q  Mr.  Sullivan?  A  Yes. 

Q  Did  Mr.  Sullivan  ever  see  you  in  connection  with 
this  petition?  A  I  saw  him.  The  principal  thing  he 
was  interested  in  was  his  fee. 

Q  Did  Mr.  Sullivan  present  this  petition  to  you  at 
any  time?  A  I  don’t  know  whether  he  gave  it  to  me  or 
the  lawyer  did. 

Q  Did  Mr.  Sullivan  ever  ask  you  any  questions  con¬ 
cerning  this  petition?  A  No,  sir. 

Q  Did  Mr.  Sullivan  ever  call  you  at  your  home  in 
connection  with  this  petition?  A  I  don’t  recall  that  he 
did. 

Q  Did  you  ever  appear  at  Mr.  Sullivan’s  office  in  con¬ 
nection  with  this  petition?  A  I  went  there  for  some 
purpose  but  I  am  not  sure;  I  don’t  think  it  was  con¬ 
nected  with  this. 

426  Q  When  did  you  go  there?  A  I  couldn’t  pos¬ 
sibly  give  you  a  date,  sir. 

Q  Well,  was  it  within  the  last  five  years?  A  Yes. 
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Q  Within  the  last  two  years?  A  No,  I  don’t  think  j 
it  was. 

Q  Was  it  in  1952?  A  I  think  it  might  have  been. 

Q  Well,  what  did  yon  go  there  for?  A  Well,  I  hap¬ 
pened  to  be  in  the  neighborhood  and  saw  his  name  on  j 
the  door  and  I  went  in  to  see  him. 

Q  He  wasn’t  yonr  lawyer,  was  he?  A  No. 

Q  And  yon  didn’t  go  there  to  employ  him  as  yonr 
lawyer?  A  Oh,  no. 

Q  Did  yon  go  in  there  to  consult  with  him — did  you  j 
go  in  there  to  ask  him  anything  about  Miss  Mildred  ! 
Nyman?  A  Not  that  I  recall. 

Q  Was  Miss  Mildred  Nyman  discussed  when  yon  j 
went  there?  A  No,  she  had  no  knowledge  of  my  going  j 
there. 

Q  Was  her  name  mentioned  when  you  went  there?  A  j 
I  don’t  think  so. 

Q  And  yon  can’t  tell  us  why  yon  went  there?  j 
427  A  I  think  I  told  yon  I  saw  his  name  on  the  j 
door;  happened  to  be  in  the  building.  I  have  two  j 
good  friends  in  that  building  where  his  office  is.  I  go  in 
to  see  people  when  I  see  their  names. 

Q  Where  is  his  office,  Mr.  Browne?  A  I  think  it  is  : 
1311  G  Street,  the  old  building  there  next  to  Epiphany  | 
Church. 

Q  Now,  did  yon  go  in  to  see  Mr.  Sullivan  after  this  j 
petition  for  the  appointment  of  a  Conservator  had  been  j 
filed?  A  Yes,  sir. 

Q  Did  yon  go  in  there  and  talk  with  him  after  yonr  | 
conversation  in  the  hall  when  the  Judge  had  signed  the 
order  appointing  the  Conservator?  A  No,  sir. 

MR.  QUIMBY :  If  Your  Honor  please,  he  hasn’t  testi¬ 
fied  that  he  had  any  conversation  in  the  hall. 

THE  COURT:  No.  Some  other  witness  did. 

You  can  ask  him  about  that.  ! 

BY  MR.  DENIT :  I 


! 
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Q  On  the  occasion  when  the  Court  heard  and  consid¬ 
ered  the  application  for  the  appointment  of  a  Conserva¬ 
tor — and  do  you  understand  what  I  mean  when  I  am  ask- 
•/ 

ing  you  that?  A  How  is  that? 

42S  On  the  occasion — I  was  there — I  think  it  was 
Judge  McGuire  signed  the  paper. 

Q  All  right.  When  Judge  McGuire  signed  the  paper — 
I  will  put  it  your  way — 

After  he  had  signed  it,  you  and  the  other  folks  left 
the  courtroom;  is  that  correct?  A  That  is  my  recollec¬ 
tion. 

Q  And  you  engaged  Mr.  Sullivan  in  conversation;  is 
that  correct?  A  No. 

Q  Did  you  talk  to  him  at  all?  A  He  was  talking  to 
somebody  else.  I  just  overheard  what  he  said. 

Q  Well,  did  you  participate  in  the  conversation?  A 
I  don’t  think  I  did. 

Q  You  heard  him  testify  here  today  that  you  did, 
didn’t  you?  A  Oh,  yes;  but  he  is  a  very  old  man. 

Q  Do  you  deny  that  you  told  him  what  he  said  you 
told  him.?  A  What? 

Q  Do  you  deny  that  you  told  him  what  he  said  you 
told  him?  A  I  am  very  sure  I  didn’t 
429  Q  Very  sure  you  didn’t?  A  Yes,  sir. 

Q  Didn’t  tell  him  that.  A  No,  sir. 

Q  Did  you  have  any  discussion  with  Mr.  Sulilvan 
about  Miss  Nyman  on  that  occasion?  A  No,  sir. 

Q  Well,  you  say  he  was  talking  to  somebody  else.  Did 
you  just  pass  by  and  go  on  down  the  hall?  A  I  stood 
around  and  listened. 

Q  You  stood  around  and  listened?  A  Yes. 

Q  And  you  didn’t  say  anything?  A  No. 

Q  How  long  did  you  stand  still,  Mr.  Browne,  without 
saying  anything?  A  Possibly  five  or  eight  minutes. 

Q  Five  or  eight  minutes.  And  who  was  Mr.  Sullivan 
talking  to?  A  Oh,  I  don’t  remember  that. 

Q  Sir?  A  I  don’t  remember  that. 
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Q  Was  it  Mr.  Brault?  A  I  don’t  recall  who  it  • 
was.  j 

430  Q  Was  it  Mr.  Lawrence?  A  I  couldn’t  say  j 
who  it  was. 

Q  Was  it  Mr.  John  H.  Davis?  A  No. 

i 

•  •  •  • 

BY  MR.  DENIT :  j 

Q  Well —  A  I  don’t  think  I  knew  John  Davis  at  j 
that  time,  sir. 

Q  Well,  this  was  in  1952?  A  All  right.  I 

Q  And  you  told  us  you  had  known  Davis  for  ten  j 
years.  A  Oh,  no. 

*  '  #  I 

Q  Well,  how  long  had  you  known  Davis?  A  About  j 
three  years. 

Q  About  three  vears?  A  Yes.  sir. 

Q  You  mean  dating  from  today,  about  three  years? 

A  About  three  years  back,  yes,  sir. 

Q  And  this  is  February,  1955.  A  Yes,  sir. 

431  Q  You  first  met  Davis  in  February  of  1952,  is  j 
that  correct?  A  Something  like  that. 

Q  And  in  about  nine  months  you  were  using  Mr.  Davis  j 
to  arrange  a  conference  with  Miss  Nyman  to  change  her  j 
will;  is  that  correct?  A  Probably  so.  j 

Q  When  did  you  learn  that  Miss  Mildred  Nyman  j 
owned  stocks  and  bonds  of  the  market  value  of  approxi-  j 
mately  $2S, 600.00?  A  At  the  time  of  her  death. 

Q  At  the  time  of  her  death?  A  Yes. 

Q  You  had  no  knowledge  of  any  part  of  her  estate  ! 
except  the  Farragut  Street  house  until  the  time  of  her  j 
death;  is  that  correct?  A  I  knew  she  lived  in  the  Far-  ; 
ragut  Street — it  might  have  been  mortgaged  for  all  I  ■ 
know.  I  had  no  intimate  knowledge  of  anv  of  their  finan- ; 

°  .  i 

cial  affairs. 

Q  But  you  did  know-  as  early  as  January  of  1952  that  I 
the  Nyman’s  had  always  lived  as  if  they  were  well-to-do, ; 
didn’t  you?  A  I  knew  that  back  35  years. 
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Q  You  knew  that  they  had  entertained  rather 

432  handsomely?  A  Not  recently. 

Q  They  didn’t  entertain  when  both  of  them  were  bed¬ 
ridden,  we  all  know  that.  A  No. 

Q  But  in  the  prior  years  before  they  became  ill,  they 
did  entertain  extensively?  A  Up  to  12  or  15  years. 

I  was  poor  folks  living  over  here  in  Northeast  and 
they  were  wealthy  people  living  over  on  15th  Street  North¬ 
west.  He  had  a  big  position  in  a  bank,  and  wre  were 
friendly,  but  that  was  all. 

Q  Did  you  conclude  from  the  fact  that  he  had  a  good 
position  in  the  bank  and  lived  on  this  scale,  that  they 
were  people  of  means?  A  Naturally. 

Q  Now,  in  January  of  1952,  you  undertook  to  find  out 
exactly  how  much  means  they  had,  didn’t  you?  Can  you 
answer  that  question?  A  I  don’t  know  what  to  answer. 

Q  Did  you  try  to  find  out  whether  Elma  left  anything 
to  Mildred,  and  how  much  Mildred  had?  A  I  don’t  think 
I  did.  I  have  no  recollection  of  that,  either. 

Q  I  show  you  what  has  been  marked  as  Plain- 

433  tiffs’  Exhibit  No.  14  and  direct  your  attention  to 
the  language  which  appears  on  the  first  page. 

Do  you  want  to  read  it  to  yourself  first?  A  No. 

Q  Sir?  A  Have  you  read  it  carefully?  A  I  read 
it  enough  to  know  that  I  wrote  it. 

Q  All  right,  sir.  Didn’t  you  make  this  statement  to 
the  National  Savings  and  Trust  Company,  with  a  view 
to  inducing  them  to  pay  you  $S28.52? 

“I  came  to  this  city  in  1889  but  the  Nyman  family  were 
wdiat  were  considered  'well-to-do,  while  we  were  very 
humble  poor  relations.  I  went  to  work  in  the  Lincoln 
National  Bank  for  $25  per  month.  My  sister  got  a  place 
at  $40.  They  lived  in  a  very  good  section  of  the  North¬ 
west  while  we  lived  at  6th  and  0  Streets.” 

Now,  you  mean  by  “they  lived  in  a  very  good  section,” 
you  mean  the  Nyman’s,  don’t  you?  A  Yes,  sir. 

Q  (Reading) : 
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“We  rarely  saw  or  heard  from  them.”  That  was  true, 
wasn’t  it?  A  That  was  true. 

434  Q  (Reading) : 

“I  have  been  told  by  one  or  two  old  friends  that 
I  have  met  up  with,  that  the  Nyman’s  were  quite  hand¬ 
some  entertainers  in  those  times,  although  we  were  never 
included  in  such  occasions.  Elma  and  Mildred  were  the 
only  living  relatives  I  know  of,  so  I  did  everything” — 

And  that  is  written  in  capital  letters — 

“that  I  knew  how  to  do.” 

A  Yes. 

Q  (Reading) : 

“I  am  sending  you  the  above  memo.  If  there  is  a  rea¬ 
sonable  financial  ability  I,  of  course,  would  like  to  be  re¬ 
imbursed.” 

Now,  why  did  you  say,  “if  there  is  a  reasonable  respon¬ 
sibility?”  A  Well,  if  they  were  as  hard  up  as  I  was, 
I  didn’t  want  them  to  consider  me  at  all. 

Q  But  if  they  had  money  you  wanted  some  of  it?  A 
If  they  had  plenty  of  money,  it  would  be  very  helpful  to; 
me  at  that  time. 

Q  Although  you  used  the  following  language : 

“But  I  have  gone  along  with  no  intention  of  claiming 
reimbursement,  but  I  feel  that  if  there  should  be 

435  any  surplus,  I  should  have  consideration  ahead  of 

Arthur’s  widow.”  A  That’s  right.  j 

Q  In  other  words,  did  you  mean  by  that  that  if  there 
was  anything  in  the  estate  it  shouldn’t  go  to  Arthur’s 
widow  but  it  should  come  to  you  on  account  of  this  claim? 
A  I  feel  that  way. 

Q  You  felt  that  way  then?  A  Yes. 

Q  And  on  the  second  page  there  is  an  itemization  of: 
“Statement  for  estate  of  Elma  Nyman ;”  right?  A  Yes. 
Q  At  that  time  did  Mrs.  Browne  have  anv  claim 

_  •  i 

against  the  estate  of  Elma  Nvman  that  you  knew  of?  A 
We  didn’t  figure  that  we  had  any  claim  against  her  estate. 
Q  Well,  why  did  you  ask  the  National  Savings  ahd 
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Trust  Company  to  pay  you  $828.52?  A  Don’t  that  say 
in  there,  if  there  was  a  surplus? 

Q  Surplus  above  wdiat?  A  well,  what  did  you  read 
there  ? 

Q  Well,  vThat  did  you  mean  by  “if  there  was  a  sur¬ 
plus?”  A  If  they  had  plenty  of  money. 

436  Q  You  mean,  if  they  had  enough  money  to  pay 
the  debts  and  taxes —  A  No,  not  debts  and  taxes; 

they  didn’t  have  any  debts ;  they  didn’t  have  any  debts. 

Q  Well,  you  didn’t  select  the  phrase,  “if  they  have 
plenty  of  money”  in  this  letter.  You  said,  “If  there  is  a 
surplus,  pay  me  instead  of  letting  Arthur’s  widow  get  it.” 
A  Yes;  that  is  what  I  felt,  yes. 

Q  Now,  Mr.  Browne,  you  suppose  you  kept  very  care¬ 
ful  records  of  your  services?  A  No,  no. 

Q  Did  you  keep  any  record —  A  I  couldn’t  keep 
any  record. 

Q  Why  not  ?  A  Because,  I  am  not  enough  of  a  book¬ 
keeper  and  I  would  have  to  hire  somebody  to  keep  the 
records  of  what  I  do,  with  the  people  around  my  neigh¬ 
borhood. 

Q  You  made  up  what  purports  to  be  an  itemized  state¬ 
ment  of  your  services?  A  That  is  just  a  few  things  that 
drifted  into  my  mind. 

Q  They  just  drifted  in.  A  Yes. 

437  Q  Now,  do  you  have  any  bills  for  any  medicines 
that  have  not  drifted  away  from  you?  A  No; 

they  are  all  forgotten. 

Q  All  forgotten?  A  Yes. 

Q  Had  they  been  forgotten  at  the  time  this  $828.52 
bill  was  presented?  A  No,  sir. 

Q  When  were  they  destroyed?  A  They  were  not 
destroyed.  I  just  kissed  them  goodbye. 

Q  Where  are  they  now?  A  I  expect  they  are  lay¬ 
ing  around  my  cellar. 

Q  Laying  around  your  cellar?  A  Yes. 
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Q  When  did  you  kiss  them  goodbye?  A  Oh,  T  don’t 
remember  that. 

Q  Sir?  A  I  don’t  remember  that.  I  lived  in  eight 
different  States  and  I  have  left  papers  everywhere  I  have 
been. 

Q  All  right;  had  they  been  kissed  goodbye  prior  to 
July  30,  1952?  A  I  wouldn’t  consider — I  wasn’t  consid¬ 
ering  them  seriously. 

Q  You  weren’t  considering  them  seriously. 

438  A  No. 

i 

Q  Did  you  employ  Julian  S.  Gibbs  as  your  j 
lawyer  to  present  a  claim?  A  Yes,  sir. 

Q  Then  it  is  not  true  that  you  weren’t  considering 
them  seriously,  is  it?  A  I  said  after  a  while.  I  am  not  i 
talking  about  at  this  time. 

Q  Well,  at  least  on  July  30,  1952,  you  thought  enough  ! 
of  these  bills  to  hire  a  lawyer  to  present  a  claim  on  your  ! 
behalf,  didn’t  you?  A  I  did,  yes,  sir.  I 

Q  And  did  you  furnish  Mr.  Gibbs  with  the  statement  j 
which  is  marked  Plaintiffs’  Exhibit  No.  16?  A  I  guess 
that’s  right. 

Q  Don’t  guess  about  it.  A  Well,  it  is  right. 

Q  All  right,  sir.  Now,  this  statement  is  joined  in  j 
by  Effie  B.  Browne.  Correct?  A  Yes.  j 

Q  And  you  and  Mrs.  Browne  swore  to  it  before  a  j 
notary  public  on  July  28,  1952,  did  you  not?  A  That  is  I 
all  right. 

439  Q  And  you  meant  for  this  bill  to  be  considered  ! 
by  the  National  Savings  and  Trust  Company  as  I 

a  true,  accurate  and  bona  fide  bill  for  services,  didn’t  j 
vou?  A  Yes,  sir. 

Q  Now,  at  the  time  you  and  Mrs.  Browne  swore  to  j 
this  bill,  what  evidence  did  you  have  of  cash  outlays  in  j 
connection  with  your  alleged  services?  A  Oh,  I  guess  j 
I  had  a  lot  of  store  tickets  on  a  sticker  down  there.  As  I  j 
tell  you,  I  throw  them  away. 
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Q  Yon  mean  they  have  been  thrown  away  since?  A 
Yes. 

Q  Since  July  30,  1952?  A  Sure. 

Q  Did  you  have  them  on  July  30,  1952?  A  Un¬ 
doubtedly  I  did. 

Q  Sir?  A  Undoubtedly  I  did. 

Q  Did  you  present  them  to  your  lawyer?  A  I  showed 
them  to  him. 

Q  Did  he  return  them  to  you?  A  I  couldn’t  really 
remember. 

•  •  •  • 

BY  MR.  DENIT : 

Q  Now,  as  of  July  28,  1952,  you  and  Mrs. 

440  Browne  had  reached  a  definite  conviction  that  you 
were  going  to  claim  compensation  for  your  services, 

had  you  not?  A  Yes,  sir. 

Q  And  the  bill  you  presented  through  your  lawyer  was 
$800  instead  of  $S2S.52.  A  That  is  all  right. 

Q  Do  you  know  why  the  reduction  took  place?  A 
$800  was  easier  to  write  than  $S32. 

Q  Although  you  took  a  page  and  a  half  to  detail  what 
the  $800  was  for? 

THE  COURT :  Don’t  argue  with  the  witness. 

MR.  DENIT:  All  right,  sir. 

BY  MR.  DENIT : 

Q  Nowt,  Mr.  Browme,  the  National  Savings  and  Trust 
Company  told  you  that  this  claim  for  $S00  wmuld  not  be 
paid,  didn’t  it?  A  Yes,  sir. 

Q  Thereupon  you  and  Mrs.  Browme  appeared  before 
the  Deputy  Register  of  Wills  of  the  District  of  Columbia 
and  swmre  to  another  claim  evidenced  as  Plaintiffs’  Ex¬ 
hibit  18;  is  that  correct?  A  Yes,  sir. 

Q  Q  Nowt,  do  you  remember  going  before  the 
Deputy  Register  of  Wills  and  signing  this  pa- 

441  per?  A  I  haven’t  the  slightest  recollection  of  it. 

Q  But  you  admit  that  the  signatures  appearing 
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on  it  are  yours  and  Mrs.  Browne’s?  A  X  recognize  my 
signature. 

Q  And  this  is  dated  August  21,  1952.  At  that  time 
had  the  tickets  been  taken  off  the  hook  and  thrown  away! 
A  I  expect  they  had. 

Q  Now’,  when  yon  presented  this  claim,  the  amount 
was  increased  from  $800  to  $3,171.2S.  What  had  caused 
the  increase  in  the  size  of  the  claim!  A  Well,  I  did  so 
many  things  around  there-— rebuilding  the  porch  and  fixed 
up  in  all  kinds  of  ways.  I  paid  a  lot  of  labor. 

Q  Do  you  have  any  bills  that  you  paid  for  that  labor! 
A  No. 

Q  Do  you  have  any  cancelled  checks  that  you  may 
have  given  for  labor?  A  I  could  find  them. 

Q  Do  you  have  them  now?  A  Not  available  now. 

Q  Well,  where  are  they?  A  Oh,  I  guess  they  are  out 
in  my  cellar. 

442  Q  Now’,  the  National  Savings  and  Trust  Com¬ 
pany  notified  you  again  that  your  claim  was  re¬ 
jected;  correct?  A  That’s  right. 

Q  And  the  next  time  you  presented  a  claim  was  in 
the  form  of  a  law  suit  in  the  Municipal  Court;  is  that 
correct?  A  Yes. 

Q  And  that  is  evidenced  by  Plaintiffs’  Exhibits  Nos. 
20-A  and  B,  is  that  correct?  A  I  am  trying  to  see  how 
much  it  is.  $2,171. 

Q  $2,171?  A  Yes. 

Q  Did  Mrs.  Browne  file  a  separate  claim  for  herself? 
A  No,  sir. 

Q  Well,  look  at  the  paper  right  in  front  of  you  and 
tell  us  if  she  didn’t  claim  $1,000  for  herself?  A  They 
are  both  signed  by  me,  and  her  too. 

Q  Both  of  you  signed  it  and  your  tw'o  signatures  ap¬ 
pear  on  the  second  page  of  the  complaint,  do  they  not? 
A  Yes,  sir. 

Q  And  in  the  second  count  of  the  complaint  doesn’t 
Mrs.  Browne  seek  to  recover  $1,000?  A  I  see  it,  yes. 
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Q  Now,  this  law  suit  was  filed  on  the  6th  of 

443  November,  1952.  That  is  just  a  week  prior  to  the 
time  Mr.  Frazier  went  out  to  the  home;  is  that  cor¬ 
rect?  A  I  have  no  recollection  of  this  at  all. 

Q  As  a  result  of  this  law  suit  did  you  and  your  wife 
receive  any  money  from  the  National  Savings  and  Trust 
Company?  A  No,  sir. 

Q  You  don’t  really  mean  that,  do  you? 

You  don’t  really  mean  that,  do  you?  A  National  Sav¬ 
ings  and  Trust? 

MR.  QUIMBY:  Mr.  Browne,  will  you  keep  your  voice 
up  so  I  can  hear  what  you  are  saying?  I  can’t  hear  what 
you  are  saying.  A  I  don’t  recall  getting  any  money 
from  the  National  Savings  and  Trust  Company. 

MR.  QUIMBY:  I  can’t  hear  what  he  is  saying. 

THE  COURT:  All  right;  try  to  keep  your  voice  up, 
so  counsel  can  hear  what  you  are  saying. 

BY  MR.  DENIT: 

Q  Weren’t  you  paid  $400.00?  A  Yes. 

Q  And  didn’t  you  get  that  from  the  National  Savings 
and  Trust  Company?  A  Yes,  sir. 

444  Q  And  didn’t  you  get  it  within  six  months  from 
the  date  that  suit  was  filed?  A  I  don’t  recall  the 

dates. 

Q  Well,  did  you  get  it  prior  to  November  13,  1952?  A 
I  don’t  keep  a  diary,  and  I  can’t  recall  these  dates. 

•  •  •  • 

BY  MR.  DENIT : 

Q  Would  you  be  able  to  tell  us  whether  you  got  the 
$400.00  from  the  National  Savings  and  Trust  Company 
after  the  visit  of  Mr.  Frazier  and  Mr.  John  H.  Davis  to 
the  Nyman  room?  A  Before;  I  am  quite  sure. 

Q  You  got  it  before?  A  I  think  so. 

Q  Now,  look  at  the  paper  in  front  of  you,  Plaintiffs’ 
Exhibit  20-A. 

That  is  a  summons  requiring  the  defendant  to  answer 
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within  20  days  from  the  date  of  service,  is  it  not? 

Is  that  correct?  A  I  don’t  remember  of  ever  seeing  : 
it  before. 

Q  Didn’t  you  actually  receive  payment  on  April 

445  10,  1953?  A  I  couldn’t  keep  the  date. 

Q  Well,  would  you  deny  that  that  is  the  date  j 
you  received  payment?  A  If  it  is  on  the  paper  there,  i 
that  is  the  date.  j 

Q  In  other  words,  in  the  year  following  the  time  you  j 
filed  the  suit ;  is  that  right  ?  A  I  don’t  keep  a  diary  and  j 
I  can’t  keep  track  of  all  those  dates,  sir. 

Q  Now,  Mr.  Browne,  you  stated  in  your  claim  pre¬ 
sented  to  the  National  Savings  and  Trust  Company,  evi¬ 
denced  by  Exhibit  No.  14,  that  you  did  not  intend  to 
claim  compensation  for  your  services;  is  that  correct? 

A  At  the  outset. 

Q  Well,  when  did  you  change  your  mind?  A  My  j 
circumstances  changed  and  I  had  to  do  differently. 

Q  Well,  w’hen  was  that?  A  I  couldn’t  fix  the  date. 

Q  Well,  how  long  after  you  presented  Plaintiffs’  Ex-  j 
hibit  No.  14  was  it  that  your  circumstances  changed?  A 
I  lost  a  good  bit  of  money,  sir. 

Q  Well,  how  long  after  that  date  -was  it?  A  I  couldn’t 
fix  the  date  possibly. 

446  Q  Now,  was  it  simply  because  you  had  lost  a 
good  bit  of  money  that  you  were  making  this  claim  j 

against  the  estate?  A  Because  I  needed  money. 

Q  You  were  making  the  claim  for  actual  cash  dis-  | 
bursements  that  you  made  on  behalf  of  these  ladies;  is  j 
that  right?  A  Yes.  There  are  a  lot  of  things  there  is  j 
no  charge  for. 

Q  Well,  it  included,  among  other  things,  at  least  dis-  | 
bursements  in  cash  that  you  claimed  you  had  made  for 
them,  did  it  not?  A  Yes,  sir. 

Q  And  it  included,  according  to  your  first  presenta- 
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tion,  evidenced  by  Exhibit  No.  13,  $1,075.00  for  ingredients 
and  medicine,  did  it  not? 

•  •  •  • 

448  Charlotte  A.  Engel 

called  as  a  witness  for  and  on  behalf  of  the  Caveators, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
BY  MR.  DENIT: 

Q  Will  you  state  your  full  name,  please?  A  Char¬ 
lotte  A.  Engel. 

Q  Miss  Engel,  where  do  you  reside?  A  In  the  Dis¬ 
trict  of  Columbia. 

Q  And  what  is  your  business  or  profession?  A  I 
am  a  Trust  Officer  at  the  National  Savings  and  Trust 
Company. 

Q  How  long  have  you  been  connected  with  the  Na¬ 
tional  Savings  and  Trust  Company?  A  Almost  22 
years. 

Q  And  how  long  have  you  been  Trust  Officer  there? 
A  About  six  years;  a  little  over  six  years. 

Q  Prior  to  that  you  were  an  Assistant  Trust  Officer? 
A  Assistant  Secretary. 

Q  Are  you  also  a  notary  public?  A  Y~es,  I  am. 

449  Q  And  have  a  commission  to  act  as  such  in  the 
District  of  Columbia?  A  Yes. 

Q  Were  you  a  notary  public  in  the  year  1952?  A  Yes, 
I  was. 

Q  And  were  you  a  trust  officer  of  the  National  Sav¬ 
ings  and  Trust  Company  at  that  time?  A  Yes. 

Q  Miss  Engel,  I  show  you  a  paper  which  has  been 
marked  Plaintiffs’  Exhibit  No.  9  and  ask  you  to  look  at 
page  4. 

Do  you  recognize  your  signature  on  that  paper?  A 
Yes,  I  do. 
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Q  Will  yon  tell  ns  the  transaction  in  which  yon  af-  j 
fixed  yonr  signature  to  that  paper?  A  Well,  I  was  i 
called  in  to  act  as  notary  to  take  Mr.  Browne’s  acknowl¬ 
edgement  on  that  paper.  In  so  doing,  why,  he  signed,  ] 
of  course,  the  paper,  and  there  is  an  affidavit  on  here  j 
which  I  read  to  him,  in  which  he  swears  that—  j 

Would  yon  like  me  to  read  it?  ♦  •  -  j 

Q  Yes.  A  (Beading):  v  j 

“Francis  S.  Browne,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  has  read  the  foregoing  .  Is 

450  and  annexed  petition  by  him  subscribed,  and  knows  j 
the  contents  thereof;  that  the  matters  therein  stated  | 

of  his  personal  knowledge  are  true,  and  those  stated  upon 
information  and  belief  he  believes  to  be  true.”  ‘  I 

And  he  acknowledged  it  before  me.  -  T  •  p 

Q  Did  Mr.  Browne  actually  sign  that  paper  in  yonr  j 
presence?  A  Yes,  he  did.  j 

Q  And  did  yon  ask  has  whether  or  not  he  had  read  j 
the  petition?  A  Yes;  I  read  right  exactly  what  is  here, ;  j 
and  he  swore  to  that  ^  ; 

Q  And  thereupon  did  yon  sign  it  and  affix  yonr  no¬ 
tarial  seal?  A  Yes. 

Q  And  is  the  seal  which  is  imprinted  on  the  left-hand;  j 
side  of  this  paper  yonr  notarial  seal?  A  Yes,  it  is.  -  | 

*  r 

•  •  m  • 

.  .  _  .  .  -  * 

.  .•  ;  *  •  -  i 

Cross  Examination  ,  ,* '  j. , 

BY  MB.  QUIMBY:  .  '  ! 

Q  What  was  the  date  that  that  was  executed,  please? 

A  March  7,  1952.  \  f 

451  Q  And  will  yon  tell  us,  do  yon  recall  specifically  ; 
that  Mr.  Browne  came  in  there  that  particular  day?  j 

A  Yes,  I  do.  He  came  in  with  Mr.  Brault  and  they  went  | 
into  the  conference  room,  which  is  right  next  to  my  office, 
and  as  they  walked  past  the  door  I  looked  up  and  I  know  . 
Mr.  Brault,  and  I  looked  to  see  who  was  with  him — as  a 

*  ■  . 

•  .  #  -  t 

j 

!  .  ■  *  •  : 
f  •  -i 
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matter  of  curiosity — and  I  noticed  the  gentleman  with 
him,  and  then  after  a  little  later,  why,  I  was  called  in, 
being  the  nearest  notary,  to  act  in  this  case. 

Q  Did  yon  know  Mr.  Browne  before  that?  A  No,  I 
did  not 

Q  How  many  notarial  transactions  have  you  handled 
in  the  past  three  years?  A  Well,  I  am  sorry,  I  can’t 
say. 

Q  Well,  would  you  want  to  estimate  how  many?  A 
Well,  I  don’t  do  as  many  now  as  I  used  to. 

Well,  I  would  say  maybe  10  a  month  or  maybe  more 
than  that;  I  guess  20  a  month. 

Q  About  20  a  month  in  1952,  were  there?  A  Yes. 

'  Q  And  would  it  be  fair  to  say  250  a  year?  A  Well, 
it  is  purely  guesswork.  That  is  all  right. 

Q  And  did  you  have  any  trouble  remembering  back 
this  one  particular  transaction?  A  No.  As  I 
452  say,  this  was  unusual  to  me  because  I  had  just 
been  handling  an  estate  that  Mr.  Brault  had  been 
handling  and,  as  I  saw  him,  why,  I  mean  that  was  some¬ 
thing  unusual  about  it,  that  brought  it  to  my  attention. 

Q  Did  you  ever  handle  any  other  notarial  work  for 
Mr.  Brault  at  all  in  your  life?  A  Not  that  I  recall.  I 
don’t  know.  I  may  have,  because  he  comes  in  the  bank. 
I  just  don’t  recall. 

Q  You  don’t  remember  any  of  the  other  transactions 
but  you  do  remember —  A  I  don’t  recall  that  I  ever 
did,  yes. 

1  Q  You  remember  this  one  but  none  others;  is  that 
right.  A  I  don’t  recall  that  I  ever  took  care  of  any 
other  work  for  him. 

Q  But  you  might  have;  is  that  right?  A  There  may 
have  been  but  I  don’t  recalL 

Q  Now,  did  you  discuss  this  at  all  with  anybody,  or 
have  you  discussed  the  question  of  this  particular  jurat 
with  anybody  at  all  since  March  of  1952  until  today?  A 
Yes,  I  have. 
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Q  And  when  was  that  discussion  had?  A  Well,  that 
was — I  don’t  recall  exactly  either,  but  weeks  ago.  Maybe 
it  might  have  been  a  month  ago  or  two  months  ago. 

453  Q  And  who  was  that  discussion  with,  please? 
A  It  was  with  Mr.  Lawrence  and  Mr.  Brault. 

Q  And  isn’t  it  a  fact  that  as  a  result  of  that  discus¬ 
sion  that  it  did  refresh  your  recollection  about  this?  A 
They  asked  me  if  I  remembered  Mr.  Browne  and  I — and 
for  the  moment  I  hesitated,  and  then  I  said,  “Is  he  the 
gentleman  that  came  in  and  you  went  next  door  to  my 
office?” 

They  were  in  my  office  at  the  time,  and  I  said,  “Is  he 
the  gentleman  that  came  in  with  you  and  went  in  there?” 
And  it  was  just  Mr.  Brault  with  the  gentleman. 

Q  You  do  recall  as  a  result  of  your  conversation  with 
Mr.  Brault  and  Mr.  Lawrence,  that  you  handled  this  no¬ 
tarial  transaction  for  Mr.  Browne  back  in  the  early  part 
of  1952;  that  is  right,  isn’t  it?  A  Well,  not  exactly. 

Q  Well,  now,  you  correct  me  where  I  am  wrong.  A 
It  wasn’t  because  of  my  conversation  with  him  that  I 
remembered  it 

Q  Did  that  help  you?  A  Well,  it  brought  it  to  my 
attention.  I  had  forgotten  about  it.  If  didn’t  stand  out 
in  my  mind  as  being,  you  know,  other  than  the  fact 

454  that  Mr.  Brault  was  in  there  by  himself. 

Q  What  day  of  the  week  was  it?  A  I  havenH 
the  slightest  idea. 

Q  Do  you  know  what  time  of  day  it  was?  A  No,  I 
don’t.  I  would  say  in  the  afternoon,  though,  but  my 
recollection  would  be  in  the  afternoon. 

Q  Is  that — you  are  venturing  a  guess  on  that  or  do 
you  have  an  independent  recollection?  A  No,  it  is  more 
or  less  of  a  guess;  but  I  really  don’t  know.  But  I  do 
know  why  I  have  an  idea  it  was  in  the  afternoon. 

Q  Do  you  recall  whether  Mr.  Browne  read  the  paper 
or  not?  A  Well,  I  wasn’t  there  when  he  read  it  but  I 
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read  the  affidavit  to  him  and  asked  him  if  he  had,  and  he 
swore  to  it  in  front  of  me  that  he  had. 

Q  Was  his  name  on  it  when  you  first  saw  the  paper? 
A  No.  He  signed  it  in  my  presence. 

MR.  QIJIMBY:  I  think  I  have  no  further  questions. 

Redirect  Examination 
BY  MR.  DENIT: 

Q  Is  a  diary  or  engagement  book  kept  by  the  Trust 
Department?  A  Yes,  there  is. 

Q  And  is  that  maintained  on  a  daily  basis?  A 
455  Yes. 

Q  Would  you  look — 

Do  you  have  that  book  here  today?  A  Yes,  I  brought 
it  with  me. 

Q  Would  you  look  at  March  7,  1952,  and  tell  us 
whether  or  not  that  shows  any  visit  by  Mr.  Browne  at  the 
Trust  Department  on  that  date?  A  Yes,  it  does. 

Q  What  does  it  say?  A  Well,  it  is  dated — this  book 
says :  “Friday.” 

I  haven’t  paid  any  attention  to  it 

“March  7,  1952.” 

And  the  names  of  the  various  Trust  Officers,  and  offi¬ 
cers  in  the  Trust  Department  are  listed,  and  under  Mr. 
Lawrence’s  name  is  Mr.  Browne  and  Mr.  Brault  listed  as 
having  been  in  the  Trust  Department 

•  •  •  • 

458  MR.  DENIT:  May  we  come  to  the  bench? 

THE  COURT:  Yes. 

(Thereupon  counsel  for  the  parties  approached  the 
bench,  and  in  a  low  tone  of  voice  conferred  with  the 
Court  as  follows:) 

MR.  DENIT:  Your  Honor,  we  have  now  reached  the 
point  where  we  have  Dr.  Overholser  in  court  prepared 
to  testify  and  I  was  wondering  whether  you  would  want 
the  proffer  made  out  of  the  presence  of  the  jury? 
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THE  COURT:  I  think  so,  and  I  can  also  interrogate 
him  then  as  to  what  passed  between  him  and  the  decedent 
on  the  point  of  trying  to  establish  whether  or  not  in  that 
respect,  at  least,  there  appeared  to  be  the  relationship  of 
patient  and  physician. 

MR.  DENIT:  Yes,  sir. 

MR.  FAIN :  He  is  in  the  courtroom,  now,  Your  Honor. 
THE  COURT:  Well,  I  will  let  the  jury  go  out 
(Thereupon,  counsel  returned  to  the  trial  table  and 
the  following  occurred:) 

THE  COURT:  Let  the  jury  retire. 

(Thereupon  the  jury  left  the  courtroom,  and  the  fol¬ 
lowing  occurred:) 

459  MR.  DENIT:  Dr.  Overholser. 

Thereupon  (with  the  jury  absent  from  the  court¬ 
room)  ' 

Dr.  Winfred  Overholser 

was  called  as  a  witness  for  and  on  behalf  of  the  Cavea¬ 
tors  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

MR.  DENIT:  May  we  inquire,  Your  Honor? 

THE  COURT:  Yes,  you  may  inquire. 

Direct  Examination 
BY  MR.  DENIT: 

Q  What  is  your  full  name,  please,  sir?  A  Winfred 
Overholser. 

Q  Where  do  you  reside?  A  St  Elizabeths  Hospital. 
Q  What  is  your  profession?  A  I  am  a  physician. 
Q  Do  you  specialize  in  any  branch  of  your  profession? 
A  Yes,  sir;  mental  disorders,  psychiatry. 

Q  Are  you  also  an  officer  of  the  hospital?  A  I  am. 
I  am  the  Superintendent  of  the  hospital 
Q  How  long  have  you  specialized  in  psychiatry?  A 
practically  ever  since  my  graduation  from  the  Boston 
University  School  of  Medicine  in  1916. 
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•  •  •  • 

4-60  BY  MR.  DENIT: 

Q  Dr.  Overholser,  yon  qualified  as  a  psychia¬ 
trist  and  have  testified  in  the  courts  of  the  District  of 
Columbia  over  a  period  of  how  many  years?  A  I  have 
resided  in  the  District  over  17  years,  and  I  don’t  know 
just  how  many  times  I  have  been  in  court,  but  I  have 
testified  on  a  number  of  occasions. 

Q  And  your  testimony  on  matters  of  expert  opinion 
has  been  accepted  by  the  Court?  A  Sometimes. 

THE  COURT:  That  is  a  question  you  ought  not  to 
put  to  the  Doctor.  It  is  undoubtedly  so,  that  he  has  been 
qualified  as  an  expert,  and  his  opinion  evidence  has  been 
admitted. 

I  also  think  it  has  been  accepted,  too,  but  that  is  not 
for  the  Doctor  to  say. 

MR.  DENIT:  I  meant,  received  in  evidence,  at  least. 
BY  MR.  DENIT: 

Q  During  the  month  of  February,  1952,  were  you 
employed  to  examine  Miss  Mildred  Nyman?  A  Yes, 
461  Q  Will  you  state  the  circumstances  under  which 
and  the  persons  by  whom  you  were  employed  and 
what  you  were  asked  to  do?  A  I  do  not  remember. 
Your  Honor,  whether  it  was  Mr.  Bruce  Baird,  the  Presi¬ 
dent  of  the  National  Savings  and  Trust,  who  telephoned 
me  first,  or  whether  it  was  Mr.  Brault  who  was  engaged 
in  some  way  in  the  case  with  relation  to  the  appointment 
of  a  Conservator  for  Miss  Nyman,  and  I  was  asked  to 
see  her  to  give  an  opinion  as  to  her  mental  condition  and 
her  fitness  to  conduct  her  own  affairs. 

I  telephoned  only  to  her  physician  as  a  matter  of  cour¬ 
tesy.  I  thought  that  I  should,  in  seeing  one  of  his  pa¬ 
tients,  but  that  was  not  a  consultation  in  the  ordinary 
sense  at  all 

I  did  give  such  a  report  I  gave  a  report,  Your  Honor. 

Q  What  were  you  asked  to  do,  if  anything,  with  refer- 
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ence  to  treating  her  with  a  view  to  curing  her  disease  or 
relieving  her  pain  and  suffering?  A  Nothing, 

Q  Pursuant  to  that  engagement  did  you  confer  with 
or  see  Miss  Nyman?  A  I  did  see  her,  yes. 

Q  When?  A  February  21, 1  think  it  was,  1952. 

462  Q  Did  you  see  her  at  a  nursing  home  in  Takoma 
Park  Maryland?  A  Yes;  called  the  Cur-Lu 

Home,  or  something  of  that  sort,  on  Philadelphia  Avenue 
in  Takoma  Park. 

Q  Now,  in  pursuance  of  your  engagement,  just  what 
did  you  do?  A  I  wrote  a  letter  to  Mr.  Brault  in  which 
I  expressed  an  opinion  about — 

THE  COURT :  No,  I  think  what  he  means  is,  before 
you  got  to  the  place  of  making  your  opinion,  just  what 
was  your  relation? 

THE  WITNESS :  I  spent  the  better  part  of  an  hour 
talking  to  the  patient,  Miss  Nyman. 

BY  MR.  DENIT: 

Q  And  thereafter  did  you  write  a  report  concerning 
your  visit  and  the  conclusions  that  you  had  reached  as  a 
result  of  it?  A  I  did. 

Q  I  show  you  a  paper  which  is  of  record  in  Civil 
Action  No.  1134-52,  dated  February  21,  1952,  and  ask 
you  if  you  can  identify  that.  A  Yes,  I  wrote  that  letter 
and  I  signed  it. 

Q  And  is  this  the  report  that  you  referred  to?  A 
Yes. 

463  I  find  in  consulting  my  correspondence,  I  find 
there  was  a  very  brief  supplementary  note  which  I 

wrote  later  to  Mr.  Sullivan,  who  was  the  Guardian  Ad 
Litem. 

Q  Look  at  the  paper  which  appears  in  the  same  rec¬ 
ord,  under  date  of  March  28,  1952,  on  the  letterhead  of 
Winfred  Overholser,  M.  D.,  and  tell  us  whether  that  is 
the  supplemental  report?  A  That’s  correct 
Q  Or  memorandum?  A  That  is  it,  yes. 
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Q  Now,  at  the  time  you  made  this  report  and  the 
supplemental  memorandum,  were  you  aware  of  the  use 
which  was  intended  to  be  made  of  them?  A  Yes. 

Q  And  what  was  that?  A  At  least  in  a  general  way. 
I  don’t  remember  exactly,  but  I  understood  that  the  bank 
was  in  some  doubt  as  to  whether  they  had  any  moral 
right,  shall  we  say,  to  continue  to  act  under  any  sort  of  a 
power  of  attorney  or  something  of  the  sort  that  they  had. 

They  wanted  to  know  about  the  mental  condition  of  the 
patient  and  whether  she  knew  what  she  was  about.  I 
don’t  remember  the  exact  details  of  that.  Your  Honor.  I 
knew  it  was  in  connection  with  legal  proceedings. 
464  Q  Was  there  any  reference  made  to  the  uncer¬ 
tainty  of  the  bank  as  to  whether  they  could  get 
Miss  Nyman  to  ratify  the  acts  that  they  performed  as 
agent?  A  I  think  that  may  have  been.  I  don’t  remem¬ 
ber  exactly,  but  I  think  that  probably  now  that  you  asked 
me  that  question,  that  was  it  I  am  not  too  sure  about 
that 

Q  In  addition  to  Mr.  Baird,  I  understood  you  to  say 
that  your  recollection  was  you  also  talked  to  Mr.  Brault? 
A  By  telephone. 

Q  And  that  was  prior  to  going  out  to  the  home?.  A 
Before  I  went  out,  yes. 

Q  I  notice  the  report  dated  February  21,  1952,  is  di¬ 
rected  to  Mr.  Albert  E.  Brault  A  That  is  correct,  yes. 

Q  Mr.  A.  E.  Brault  A  Yes.  I  wrote  it  the  day  I 
saw  the  patient 

MB.  DENIT:  On  that  basis  we  tender  his  testimony. 

THE  COURT:  Let  me  make  one  or  two  inquiries 
myself: 

BY  THE  COURT: 

Q  Doctor,  what  I  am  trying  to  do  right  now  is  to  de¬ 
termine  the  question  as  to  whether  or  not  your  evidence, 
the  result  of  your  examination,  is  admissible  in  this  hear¬ 
ing  or  not  A  Yes,  sir,  I  understand. 
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465  Q  The  reason  asserted  against  its  admission  is 
that  it  is  privileged  nnder  the  statute  that  we  have 

which  gives  privilege  to  communications  received  by  phy¬ 
sicians  in  their  professional  capacities  from  a  patient 
A  Yes,  sir. 

Q  Now,  I  am  anxious  to  get  anything  that  I  can  that 
would  be  helpful  to  me  in  understanding  just  precisely 
your  relationship  to  this  person  you  were  examining. 
That  is,  it  doesn’t  seem  on  its  face  to  be  that  of  the  nor¬ 
mal  relation  of  physician  and  patient;  and  so  I  would 
like  for  you  to  tell  me,  if  you  can,  anything  that  you  said 
to  her  or  she  said  to  you  that  would  undertake  to  clarify 
just  what  your  relationship  was  with  respect  to  her  in 
that  regard. 

You  get  what  I  mean,  don’t  yout  A  Yes,  I  under¬ 
stand  you  fully,  Your  Honor. 

I  was  introduced  to  her  by  Mrs.  Gallagher  who  was  one 
of  the  nurses  that  she  had. 

Mrs.  Gallagher  knew  that  I  was  coming.  I  think  Dr. 
Pincock  perhaps  had  told  them  that  it  was  all  right  That 
I  do  not  know,  but  I  had  made  an  appointment,  and  I 
showed  up  there  then;  so  they  knew  that  I  was  coming. 

I  said  that  I  was  Dr.  Overholser;  that  I  had  come  to 
see  Miss  Nyman  at  the  request  of  Mr.  Brault,  and 

466  with  the  permission  of  Dr.  Pincock. 

I  was  introduced,  that  is,  as  a  Doctor.  I  don’t 
remember  that  there  was  any  discussion  anywhere  along 
the  line  to  the  effect  that  I  had  come  there  to  help  treat 
her.  I  am  quite  sure  that  there  was  not 

She  was  quite  voluble.  She  didn’t  ask  any  details  as  to 
my  mission  particularly.  She  talked  very  freely  about 
the  things  which  she  thought  she  remembered  and  the 
various  unusual  occurences  which  she  detailed,  which 
were  of  a  psychotic  nature,  apparently. 

So  I  said  nothing  to  her,  I  made  no  suggestions  either 
to  her  or  to  the  nurse  as  to  anything  in  the  line  of  trea- 
ment  at  alL  I  wouldn’t  have  done  that  anyway.  I  mean 
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if  I  had  been  there  in  a  consulting  capacity  I  would  have 
taken  those  up  with  the  doctor. 

Q  Certainly.  A  I  did  not  get  in  touch  with  the  doc¬ 
tor  subsequently  at  all.  I  made  no  suggestions  whatever 
to  him. 

Q  Tell  me  this: 

The  extent  of  your  examination,  as  I  rather  assumed, 
but  I  would  like  to  know  definitely,  was  that  of  engaging 
in  conversation  with  her,  wasn’t  itt  A  Yes,  sir.  I  don’t 
remember  that — I  may  possibly  have  shaken  hands.  I 
made  no  physical  examination. 

467  Q  You  made  no  physical  examination  of  her. 
A  No,  sir.  I  was  guided  entirely  by  what  I  ob¬ 
served  and  what  she  said. 

•  •  •  • 

Cross  Examination 
BY  MR.  QUIMBY: 

Q  Doctor,  in  making  those  examinations,  I  mean,  nor¬ 
mally,  in  your  line  of  work,  it  is  not  customary  to  make 
a  physical  examination,  as  such,  is  itt  A  Well,  it  all 
depends  on  the  circumstances.  I  mean  if  a  patient  comes 
to  one  cold,  of  course  he  would  make  a  physical  examina¬ 
tion,  too,  if  it  is  a  question  of  a  treatment. 

Q  No;  I  mean  under  similar  circumstances  that  we 
have  in  this  case. 

If  I  understood  your  testimony,  the  bank,  or  Mr. 
Brault,  called  you  and  asked  you  to  go  out  there  and 
examine  her  to  determine  her  mental  capacity.  Wasn’t 
that  the  purpose?  A  That’s  correct. 

Q  Now,  on  a  normal  examination  for  mental  capacity 
of  that  kind,  you  wouldn’t  examine  physically,  would  you? 
A  No;  such  physical  examination  might  be  made 

468  but  entirely  secondary.  The  primary  question  is 
how  the  patient’s  mind  operates. 

Q  Yes,  sir. 
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Now,  Doctor,  when  you  went  in  there,  did  you  tell  her 
you  were  out  there  to  examine  her  to  determine  the  con¬ 
dition  of  her  mind?  A  I  don’t  remember.  I  remember 
there  was  some  discussion  somewhere  along  the  line  about 
the  bank  and  about  the  bank  handling  her  affairs. 
Whether  I  said  that  the  bank  had  asked  me  to  come  out, 

I  don’t  remember. 

Q  But  did  you  pinpoint  to  her  that  you  were  there  to 
try  to  determine  her  mental  condition?  A  I  don’t  re¬ 
member  that  that  question  came  up. 

Q  You  don’t  think  that  came  up?  A  No. 

Q  Well,  then,  will  you  tell  us  how  you  approached 
her?  I  mean,  how  you  started  your  conversation  with 
her  or  how  you  drew  her  out  to  get  her  to  talk  to  you? 

A  I  think  I  started  in,  in  a  fairly  casual  sort  of  way,  by  | 
asking  her  how  she  was  getting  along;  how  long  she  had 
been  there ;  how  they  were — whether  they  were  giving  her 
good  care  and  so  on;  and  then  I  led  on  from  that  into 
some  of  the  questions  that  had  to  do  with  her  memory 
and  her  recognition  of  relatives  and  that  sort  of  thing.  ; 

Q  Did  she  say  what  kind  of  care  she  was  get-  j 
469  ting  there?  A  Yes;  she  indicated  that  everybody 
was  kind  to  her  and  she  indicated  that  she  had 
plenty  to  eat 

Q  I  take  it  that  she  did. 

Did  you  tell  her  you  were  there  from  the  bank,  Doctor? 

A  That  I  don’t  remember. 

Q  Do  your  notes  show?  A  No,  I  find  nothing  in  my 
notes  on  that,  and  I  really  don’t  remember  whether  I — I 
know  that  the  bank  came  up  in  conversation.  I  think  I 
asked  her  who  looked  after  her  affairs. 

Q  And  what  did  she  say?  A  Mr.  Lawrence.  She  | 
said  that  Mr.  Lawrence  of  the  bank  handled  everything. 

Q  And  did  she  say  anything  else  about  her  affairs,  | 
any  of  her  relatives? 

Did  you  inquire  about  her  relatives?  A  I  did. 

i 

i 
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Q  What  did  she  say  about  them!  A  She  said  she 
only  had  one  cousin. 

Q  Anything  else!  A  She  said  that  he  was  a  third 
cousin;  Mr.  Francis  Browne. 

470  No,  she  said  she  had  a  will  once,  but  she  kept  it 
and  didn’t  see  any  reason  to  change  it. 

Q  How  did  the  question  of  a  will  come  up?  A  I 
don’t  remember  how  it  came  up.  I  rather  fancy  that  it 
occurred  to  me  that  perhaps  that  issue  might  arise  at 
sometime  or  other;  as  it  would  in  any  case  of  a  question 
of  noncompos. 

Q  She  told  you  she  had  a  will?  A  She  told  me  she 
had  a  will  once  and  kept  it,  as  she  put  it 

Q  Doctor,  I  think  you  told  us  that  you  had  a  conver¬ 
sation  with  her  physician: 

Who  was  that,  please?  A  Dr.  Glen  Pincock. 

Q  Now,  your  conversation  with  him  was  what,  please, 
sir?  A  I  simply  said,  as  I  remember,  that  they  had 
asked  me — that  Mr.  Brault  or  whoever  it  was — to  see  his 
patient,  and  did  he  have  any  objection,  and  he  said  no,  it 
was  quite  all  right 

Q  And  did  you  tell  him  what  you  were  going  to  ex¬ 
amine  her  on,  the  question  of  mental  capacity?  A  I 
have  an  idea  that  I  did.  He  knew  that  the  question  had 
come  up  in  connection  with  some  financial  transac- 

471  tions  at  the  bank.  That  is  the  way  I  remember  it 

Q  Doctor,  I  show  you  a  piece  of  paper  here. 
Can  you  recognize  that  signature  on  the  bottom?  A  I 
can  read  it  because  it  is  typed. 

Q  No,  the  signature,  I  mean.  A  It  says,  presumably, 
Glen  Pincock.  I  never  had  any  letters  from  him  myself. 

Q  You  don’t  recognize  his  signature?  A  No;  I  don’t 
happen  to  know  him. 

Q  Would  you  look  that  letter  over,  please,  without 
saying  what  is  in  it?  A  Yes. 

(Inspecting  letter.) 

Yes,  I  have  read  it 
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Q  Now,  having  in  mind  what  he  says  as  being  her 
attending  physician — and  I  take  it  the  man  who  saw  her 
quite  frequently — would  that  have  any  tendency  to  change 
your  opinion  of  her  mental  condition!  A  I  noticed  it 
was  written  three  months  before  I  saw  her,  yes. 

Well,  it  all  depends  upon  the  point  of  view  as  to  just 
where  stubbornness  begins  and  mental  disorder  ends,  you 
know. 

Q  So  that  a  lot  of  us  that  are  stubborn,  you  might  say, 
including  myself,  are  not  necessarily  of  unsound 

472  mind,  are  they!  A  Not  necessarily. 

Q  Doctor,  isn’t  it  a  fact  that  you  would  say  that 
the  way  in  which  you  examined  this  lady  would  be  the  j 
same  way  that  you  would  examine  any  patient  for  the 
purposes  of  consultation;  isn’t  that  true!  A  No,  I  don’t  j 
think  so. 

Q  It  isn’t  true!  A  No,  I — 

Q  What  would  be  the  difference  if  you  were  going  to 
have  a  consultation  about  her!  What  would  be  the  dif¬ 
ference  in  your  examination!  A  Oh,  I  should  want  to 
know  a  lot  more  about  her  physical  status,  for  example. 

I  should  want  to  know  a  good  deal  more  about  the  history 
that  had  gone  before. 

I  was  asked  to  pass  on  what  was  the  condition  at  the 
"time  I  saw  her;  or  have  some  history  in  a  general  way, 
of  course.  I  knew  that  she  had  been  in  this  rest  home  1 
for  six  months  or  more,  for  example. 

Q  Now,  Doctor,  why  would  you  need  that  additional  f 
information  if  it  was  going  to  be  consultation.  A  On  a 
consultation  ordinarily  you  are  called  fin  for  the  purpose 
of  suggesting  treatment,  and  I  wasn’t  asked  anything 
about  treatment  I  didn’t  offer  anything  about  it  j 

473  Q  Well,  now,  is  there  any  opinion  in  your  mind 
that  treatment  would  have  helped  the  mental  con¬ 
dition  that  this  lady  was  suffering  from!  A  I  think  not 

Q  So  actually  there  would  be  no  purpose  in  any  fur-  j 
ther  examination,  would  there!  In  this  particular  case, 

-  *  i 

i 
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I  am  saying.  A  Well,  I  wasn’t  passing  on  the  question 
of  whether  or  not  it  was  hopeless,  yon  know. 

•  •  •  • 

474  Q  •  •  •  Now,  having  that  in  mind,  Doctor,  is 
it  not  true  that  in  this  particular  case,  though,  your 

examination  was  the  same  type  of  examination  that  you 
normally  would  have  for  consultation  purposes!  A  No. 

Q  Well,  I  am  sorry,  I  don’t  follow  that.  If  you  don’t 
mind  explaining  it —  A  I  thought  I  had  made  it  clear 
that  if  I  were  being  called  by  another  physician  to  give 
him  advice  on  the  handling  of  a  case,  as  I  was  not  in 
this  instance,  I  should  certainly  want  to  know  a  good 
deal  more  about  the  patient  than  I  did  know  about  her. 
I  was  satisfied  from  what  she  could  say  and  what 

475  she  couldn’t  say  as  to  the  particular  problem  that 
I  was  trying  to  answer. 

Q  But  then  is  it  my  answer —  A  The  question  of 
my  evaluation  of  what  she  said,  I  am  sure  she  would 
have  said  the  same  things  to  someone  else  who  asked  her 
those  questions. 

I  am  not  at  all  sure  that  she  had  it  clearly  in  mind 
that  I  was  a  medical  man.  I  am  not  sure  about  that 

Q  You  told  her  you  were  a  doctor!  A  I  think  so. 
I  certainly  was  introduced  as  Dr.  So  and  so  and  ordi¬ 
narily  that  implies — 

Q  Do  you  remember  if  she  asked  you  why  you  were 
out  there,  Doctor!  A  I  don’t  think  so.  I  don’t  remem¬ 
ber  that  at  all. 

She  seemed  glad  to  have  someone  around  to  talk  to, 
and  in  fact,  when  I  was  going,  she  asked  me  to  stay  a 
while  longer. 

Q  Well,  she  knew  you  were  in  there  and —  A  She 
knew  I  was  a  good  listener. 

Q  Yes. 

Tell  me,  was  the  type  of  examination  that  you  gave 
her  the  usual  type  of  examination  that  you  give  when  you 
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are  treating  a  patient  to  determine  the  condition  of 

476  their  mind?  A  That  all  depends  on  the  purpose, 
again.  I  mean,  one  may  make  examinations  for 

various  things. 

Q  Well,  suppose  it  was  your  own  patient  and  her 
bank,  the  patients  bank,  had  asked  the  same  question 
that  this  bank  did  of  you;  would  you  have  examined  her 
any  differently,  that  patient,  under  those  circumstances — 
any  differently  than  you  examined  Hiss  Nyman  this  date? 
A  Oh,  I  don’t  think  there  is  much  difference  there. 

Q  By  the  way,  Doctor — and  this  again  is  all  in  connec¬ 
tion  with  the  same  theory — you  were  paid  by  Miss  Ny¬ 
man  for  that  visit,  were  you  not?  A  I  don’t  know.  I 
wrote  to  Mr.  Brault  about  it  and  I  don’t  remember  who — 
I  sent  the  bill  to  Mr.  Brault  I  don’t  remember  who 
signed  the  check. 

MR.  DENIT:  We  concede  it  was  paid  out  of  the  Con¬ 
servator  funds  under  an  order  of  Court 
BY  MR.  QUIMBY: 

Q  Doctor,  tell  me  what  would  have  been  your  diagno¬ 
sis  of  her  ailment?  A  She  certainly  gave  me  very 
strongly  the  impression  of  an  organic  case;  that  is  there 
was  damage  to  the  brain.  She  showed  very  marked  mem¬ 
ory  defects.  She  showed  a  good  deal  of  fantastic  elabora¬ 
tion  of  some  things  about  her  body  having  been  severed 
into  small  pieces,  and  so  on. 

477  Q  Did  she  explain  that  her  sister’s  body  was 
cremated?  A  Yes;  but  then  she  said  it  came  to 

life  again,  and  the  pieces  were  sent  to  her. 

I  don’t  know  if  she  said  it  was  cremated.  She  said 
it  had  been  buried  and  then  resuscitated  somehow. 

I  don’t  remember  about  that  particular  point — 

Yes,  she  said  that  her  sister — she  didn’t  understand 
how  or  why  she  came  to  life.  All  she  can  say  is  that  it 
is  her  sister,  and  she  is  in  the  house  now  and  that  indeed 
her  sister  served  breakfast  to  her  this  morning. 
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She  said  something  about  Boonsboro,  it  seems  to  me. 

Yes,  her  sister  died  and  then  they — somebody — they 
— sent  her  her  sister’s  muscle,  not  her  face.  She  came  in 
a  round  box. 

Then  she  said,  “We  buried  her  in  Boonsboro,  Mary¬ 
land.” 

Then  she  said  she  come  to  life  again. 

Q  Doctor,  I  guess  I  didn’t  let  you  finish;  what  you 
diagnosed  her  ailment  as  being.  A  Well,  I  assumed  in 
view  of  her  age  that  it  was  quite  likely  that  the  cause  of 
this  damage  to  the  brain,  and  the  symptoms  were  thor¬ 
oughly  -those  of  brain  damage,  were  probably  arterios¬ 
clerosis.  I  thought  it  was  hardening  of  the  arteries. 
478  Q  Isn’t  it  true.  Doctor,  from  a  medical  angle, 
that  people  suffering  from  that,  some  days  they 
have  worse  days  than  others  as  far  as  memory  is  con¬ 
cerned  t  A  Well,  to  some  extent,  in  the  earliest  phases 
particularly;  whether  she  had  had — I  don’t  know  whether 
she  had  had,  for  instance,  a  cerebral  hemorrhage.  She 
had  great  difficulty  in  getting  around.  As  you  know,  she 
was  extremely  obese. 

Q  Yes  A  So — 

Q  Well,  we  will  presume  that  she  had  not  had  a 
hemorrhage  up  to  that  time.  A  But  even  at  that  she 
might  have  had  a  very  considerable  damage  to  her  brain 
tissue. 

Q  Yes;  but  Doctor,  isn’t  it  possible  under  those  cir¬ 
cumstances  that  some  days  she  would  be  pretty  rational 
and  other  days  not  so  good?  A  Well,  there  is  a  point — 
when  you  get  such  defects  of  memory  as  she  showed,  the 
likelihood  of  any  substantial  improvement  of  memory  is 
not  very  great. 

Q  But  it  is  possible?  A  I  wouldn’t  say  that  any¬ 
thing  is  impossible,  practically,  except  a  dead  person 
coming  to  life  again. 
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Q  By  the  way,  Doctor,  during  this  examination, 

479  you  were  in  the  room  with  her  alone,  were  you 
notf  A  I  am  quite  sure  I  was.  Yes,  I  would 

prefer  to  be  and  I  think  I  was. 

Q  Doctor,  having  in  mind  what  you  have  told  us  here 
about  her  condition  as  you  found  it,  wouldn't  it  have 
been  possible,  say,  in  November  of  that  same  year — now, 
that  would  be  what — about  nine  months  later — wouldn't 
it  have  been  possible  for  her  to  have  had  sufficient  mem¬ 
ory  and  understanding  to  be  able  to  tell  somebody  how 
she  would  like  to  have  her  property  go  in  the  event  die 
died?  A  Well,  I  hate  to  say  that  anything  is  impos¬ 
sible.  I  can  say  it  was  extremely  unlikely  and  that  on 
the  contrary  I  should  have  expected  that  her  mental  con¬ 
dition  nine  months  later  would  have  been  a  good  deal 
worse  than  when  I  saw  her,  rather  than  its  having  im¬ 
proved,  because  it  appeared  to  me  that  she  was  suffering 
from  a  progressive  condition. 

Q  And  you  are  still  of  that  opinion  in  view  of  this 
report  of  Dr.  Pincock ;  right?  A  Yes.  Oh,  a  great  deal 
can  happen  in  three  months,  you  know,  let  alone  nine. 

MR  QulMBY :  I  think  I  have  no  further  questions  of 
the  Doctor. 

THE  COURT:  Let  me  ask  you  one  other  question, 

480  BY  THE  COURT:  j 

Q  I  take  it  from  what  you  have  already  said 

that  you  were  undertaking  to  form  an  opinion  to  ex¬ 
press  to  somebody  else  respecting  the  condition  that  you 
observed  this  person  to  be  in.  A  That  is  correct,  Your 
Honor. 

Q  That  was  definitely  your  understanding  of  the  sit-  j 
nation. 

Now,  was  there  anything  said  or  done  to  you  that  indi¬ 
cated  that  Miss  Nyman  regarded  you  as  her  physician 
and  she  as  your  patient?  A  Oh,  no.  I  am  not  at  all 
Sure  that  she  even  knew  I  was  a  physician. 
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Q  I  heard  yon  say  that.  A  Yes. 

And  she  said  nothing  to  me — she  asked  me  no  ques¬ 
tions,  for  example,  as  to  what  she  ought  to  do  about  her¬ 
self  or  her  condition  at  all.  She  asked  for  no  advice. 

Q  Well,  you  are  perfectly  dear  in  your  own  mind,  at 
least,  then,  that  there  was  not  the  normal  patient-physi¬ 
cian  relationship?  A  I  am  perfectly  dear  on  that,  Your 
Honor,  yes,  sir. 

Q  And  so  far  as  you  could  observe  she  was 
481  under  no  misapprehension  that  there  was  that 
relationship?  A  I  feel  very  safe  in  saying  that 
she  had  no  such  idea. 

THE  COURT:  I  shall  admit  the  Doctor’s  testimony. 

•  •  •  • 

483  THE  COURT :  If  Dr.  Overholser  had  made  this 
examination  at  the  request  of  Dr.  Pincock,  to  en¬ 
able  Dr.  Pincock  to  treat  and  care  for  this  patient,  ob¬ 
viously  it  would  come  within-  the  privilege,  and  there 
can’t  be  any  doubt  about  it 

MR.  QuiMBY:  Well,  he  called  Dr.  Pincock  up  and 
asked  him  if  he  could  go  up  there. 

484  THE  COURT:  Oh,  no,  he  simply  got  his  per¬ 
mission  to  see  the  patient  that  is  all  He  didn’t 

examine  for  the  purpose  of  consulting  with  Dr.  Pincock 
on  how  to  treat  the  patient  He  examined  in  order  to 
advise  the  bank  or  Mr.  Brault  in  this  connection  on  the 
capacity  of  this  person  to  act 

MR.  QUIMBY:  Yes,  and  that  is  where  I  get  totally 
lost,  Your  Honor.  Under  what  theory  this  bank  can  have 
a  doctor  walk  in  to  a  person  who  for  the  sake  of  this 
argument — 

THE  COURT:  Well,  I  can  see  it  It  is  just  as  dear 
as  day. 

If  I  am  going  to  act  as  an  agent  or  attorney  in  fact 
for  somebody  and  I  have  got  a  question  in  my  mind  as  to 
whether  that  person  is  competent,  I  certainly  am  at  lib¬ 
erty  to  undertake  to  ascertain  by  the  best  means  I  can 
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as  to  whether  that  person  is  competent  to  authorize  me 
to  do  the  things  as  her  agent 
MB.  QTTTMBY :  Without  the  patients  consent  Your 
Honor! 

THE  COURT:  Not  without  the  patient’s  consent  no. 
MB.  QUIMBY:  Well,  we  have  no  showing  that  she 
consented  to  anything. 

Now,  if  she  was  actually  of  unsound  mind  she 
485  could  not  consent,  could  she,  Your  Honor!  She 
couldn’t  have  consented. 

THE  COURT:  Nn.  «Tirj  if  she  was  of  unsound  mind, 
she  couldn’t  employ — I  mean,  slip  couldn’t  have  had  the 
relationship,  perhaps,  of  doctor  and  patient. 

•  •  •  • 

487  THE  COURT:  All  right,  I  will  admit  now  the 
exhibits  that  I  had  under  advisement.  I  believe 

they  were — it  is  that  petition,  Plaintiffs’  9,  and  I  believe 
it  also  encompassed  another  one,  a  copy  of  that,  wasn’t 
it! 

MB.  DENIT:  A  carbon  copy,  yes,  sir. 

THE  COURT:  A  carbon  copy. 

THE  CLERK:  23-A,  Your  Honor. 

THE  COURT:  Yes,  23-A 

(Thereupon  Plaintiffs’  Exhibits  Nos.  9  and  23-A,  pre¬ 
viously  identified,  were  received  in  evidence.)  | 

•  •  •  •  i 

488  Dr.  Winfred  OverTiolser 

I 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveators 
and,  having  been  first  duly  sworn  (before  the  jury)  was 
examined  and  testified  as  follows : 

! 

Direct  Examination 

BY  MR.  DENIT:  ] 

Q  What  is  your  full  name,  please,  sir!  A  Winfred 
Overholser. 
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Q  I  heard  you  say  that.  A  Yes. 

And  she  said  nothing  to  me — she  asked  me  no  ques¬ 
tions,  for  example,  as  to  what  she  ought  to  do  about  her¬ 
self  or  her  condition  at  all.  She  asked  for  no  advice. 

Q  Well,  you  are  perfectly  dear  in  your  own  mind,  at 
least,  then,  that  there  was  not  the  normal  patient-physi¬ 
cian  relationship!  A  I  am  perfectly  dear  on  that.  Your 
Honor,  yes,  sir. 

Q  And  so  far  as  you  could  observe  she  was 
481  under  no  misapprehension  that  there  was  that 
relationship?  A  I  feel  very  safe  in  saying  that 
she  had  no  such  idea. 

THE  COURT:  I  shall  admit  the  Doctor’s  testimony. 

•  •  •  • 

483  THE  COURT :  If  Dr.  Overholser  had  made  this 
examination  at  the  request  of  Dr.  Pincock,  to  en¬ 
able  Dr.  Pincock  to  treat  and  care  for  this  patient,  ob¬ 
viously  it  would  come  within-  the  privilege,  and  there 
can’t  be  any  doubt  about  it 

MR.  QUIMBY :  Well,  he  called  Dr.  Pincock  up  and 
asked  him  if  he  could  go  up  there. 

484  THE  COURT:  Oh,  no,  he  simply  got  his  per¬ 
mission  to  see  the  patient,  that  is  all  He  didn’t 

examine  for  the  purpose  of  consulting  with  Dr.  Pincock 
on  how  to  treat  the  patient  He  examined  in  order  to 
advise  the  bank  or  Mr.  Brault  in  this  connection  on  the 
capacity  of  this  person  to  act 

MR.  QUIMBY:  Yes,  and  that  is  where  I  get  totally 
lost  Your  Honor.  Under  what  theory  this  bank  can  have 
a  doctor  walk  in  to  a  person  who  for  the  sake  of  this 
argument — 

THE  COURT:  Well,  I  can  see  it  It  is  just  as  dear 
as  day. 

H  I  am  going  to  act  as  an  agent  or  attorney  in  fact 
for  somebody  and  I  have  got  a  question  in  my  mind  as  to 
whether  that  person  is  competent,  I  certainly  am  at  lib¬ 
erty  to  undertake  to  ascertain  by  the  best  means  I  can 


as  to  whether  that  person  is  competent  to  authorize  me 

to  do  the  things  as  her  agent 
ME.  QTTTMBY:  Without  the  patients  consent,  Your 

Honor? 


THE  COUET:  Not  without  the  patients  consent,  no. 

ME.  QUIMBY:  Well,  we  have  no  showing  that  she 
consented  to  anything. 

Now,  if  she  was  actually  of  unsound  mind  she 
485  could  not  consent,  could  she,  Your  Honor?  She 
couldn’t  have  consented. 

THE  COURT:  No.  and  jf  she  was  of  unsound  mind, 
she  couldn’t  employ — T  mean,  slip  couldn’t  have  had  the 
relationship,  perhaps,  of  doctor  and  patient. 


487  THE  COUET:  All  right,  I  will  admit  now  the 
exhibits  that  I  had  under  advisement.  I  believe 
they  were — it  is  that  petition,  Plaintiffs’  9,  and  I  believe 
it  also  encompassed  another  one,  a  copy  of  that,  wasn’t 
it? 

ME.  DENIT:  A  carbon  copy,  yes,  sir. 

THE  COUET:  A  carbon  copy. 

THE  CLEEK:  23- A,  Your  Honor. 

THE  COUET:  Yes,  23-A. 

(Thereupon  Plaintiffs’  Exhibits  Nos.  9  and  23-A,  pre¬ 
viously  identified,  were  received  in  evidence.) 


488  Dr.  Winfred  Overholser 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveators 
and,  having  been  first  duly  sworn  (before  the  jury)  was 
examined  and  testified  as  follows : 


Direct  Examination 
BY  ME.  DENIT: 

Q  What  is  your  full  name,  please,  sir?  A  Winfred 
Overholser. 


j 

I 
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Q  Where  do  you  reside?  A  St.  Elizabeths. 

Q  Are  you  connected  with  that  hospital  in  any  official 
capacity?  A  Yes,  I  am  the  superintendent. 

Q  How  long  have  you  been  superintendent  of  the  hos¬ 
pital?  A  Since  October,  1937. 

Q  What  is  your  profession?  A  I  am  a  physician. 

Q  Do  you  specialize  in  any  branch  of  the  pro- 

489  fession?  A  In  psychiatry;  the  treatment  of  men¬ 
tal  diseases. 

Q  From  what  school  or  college  did  you  graduate,  Doc¬ 
tor?  A  Boston  University  School  of  Medicine,  1916. 

Q  Since  1916  have  you  specialized  in  psychiatry?  A 
Yes,  all  of  that  time  since. 

Q  Now,  psychiatry  is  what?  A  Psychiatry  is  the 
specialty  of  medicine  that  deals  with  the  diagnosis  and 
the  treatment  of  mental  disorders. 

Q  During  the  month  of  February  1952  were  you  asked 
to  examine  a  lady  by  the  name  of  Miss  Mildred  Nyman? 
A  Yes. 

Q  State  by  whom  and  under  what  circumstances  and 
what  you  were  asked  to  do?  A  As  I  remember,  it  was 
Mr.  Brault  or  possibly  the  president  of  the  National  Sav¬ 
ings  and  Trust,  Mr.  Baird — I  do  not  remember  which — 
who  had  been — the  bank  having  been  acting  as  the  agent, 
as  I  understand  it,  of  Miss  Nyman — asked  me  to  examine 
her  to  report  to  Mr.  Brault  on  her  mental  condition  as 
to  whether  she  was  mentally  competent  to  handle  her  own 
affairs. 

I  saw  her,  had  a  long  interview  with  her,  and  I  made 
such  a  report. 

490  Q  Where  was  she  when  you  interviewed  her? 
A  At  the  Cur  Lu  Best  Home  on  Philadelphia 

Avenue  in  Takoma  Park. 

Q  Did  she  at  that  time  have  an  attending  physician? 
A  I  understood  so,  yes.  Doctor  Glen  PincocL 
Q  Did  you  talk  to  Doctor  Pincock  before  interviewing 
Miss  Nyman?  A  Only  relevant  to  the  extent  of  saying 
that  I  had  had  this  request,  and  as  a  matter  of  courtesy 
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I  thought  I  should  tell  him  that  and  make  sure  that  it  was 
all  right  with  him  that  I  should  see  her.  He  said  yes,  it 
was  all  right. 

Q  Now,  was  your  interview  with  Miss  Nyman  with  a 
view  to  assisting  Doctor  Pincock  in  the  treatment  of  Miss 
Nyman,  or  yourself  to  prescribe  for  her?  A  No,  not  at 
all. 

Q  Did  it  have  anything  to  do  with  an  attempt  to  cure 
her  of  any  disease  or  alleviate  any  pain?  A  No.  I  re¬ 
stricted  myself  to  the  one  question  as  to  whether  she 
was  mentally  competent. 

Q  By  whom  were  you  admitted  to  her  room?  A  By 
Miss  or  Mrs.  Gallagher  who  was  her  nurse. 

Q  Now,  then,  you  interviewed  Miss  Nyman?  A  I 
did. 

491  Q  State  exactly  what  transpired,  please,  sir.  A 
This  was  three  years  ago  and  I  do  not  remember 
the  exact  conversation.  In  a  general  way  I  asked  her 
how  long  she  had  been  at  the  place  where  she  was.  I 
asked  her  where  she  was.  She  told  me  at  1322  Farragut 
Street.  She  said  that  she  had  come  to  “this  place,”  as 
she  put  it,  “last  night.  ”  She  had  actually  been  there,  I 
was  told,  six  months  or  more. 

In  a  general  way  I  tried  to  inquire  of  course  as  to 
how  well  oriented,  as  we  say,  she  was;  how  well  she 
knew  not  only  where  she  was  but  about  what  time  of 
year  it  was  and  who  were  the  people  about  her. 

Of  course,  she  was  blind,  as  you  are  probably  aware. 

If  I  may — may  I  refresh  my  memory,  Your  Honor? 

THE  COUBT:  Yes,  Doctor.  You  are  refreshing  your 
memory  by  notes  you  made  yourself,  I  take  it. 

THE  WITNESS:  Yes,  sir.  I  made  them  myself  at 
that  time. 

I  was  under  the  impression  that  she  told  me — yes. 

I  asked  her  something  about  Miss  Gallagher.  She  said 
she  didn’t  know  any  such  person.  Since  the  question  I 
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was  asked  to  answer  had  to  do  with  her  finances  and  her 
estate,  I  asked  her  something  abont  that. 

She  said  she  had  not  the  faintest  idea  of  what 

492  her  estate  was;  that  Mr.  Lawrence  at  the  bank 
handled  it  all  and  handled  it  for  a  long  time. 

I  asked  her  abont  relatives.  She  told  me  that  her 
mother  had  died  sometime  back,  and  then  she  told  me 
a  strange  tale  abont  her  sister.  She  said  that  her  sister 
had  died  maybe  a  year  ago;  that  she  had  been  bnried 
in  Boonesboro,  and  then — and  she  didn’t  understand  how 
— she  had  her — that  pieces  of  her,  particularly  her  mus¬ 
cles,  as  she  put  it,  had  been  sent  to  her — meaning  to  Miss 
Nyman — in  a  round  box.  She  had  been — that  her  sister 
had  been  cut  up  into  pieces. 

She  didn’t  understand,  too,  how  her  sister  had  been 
brought  to  life  after  all  this  cutting  up.  And  she  said, 
however,  that  she  was  in  the  house  at  that  time  and  had 
served  her  her  breakfast  that  very  morning. 

'  Her  memory  was  extremely  unreliable.  She  could  not, 
as  I  say,  remember  how  long  she  had  been  at  this  place; 
she  didn’t  have  any  idea  of  where  it  was;  she  didn’t  even 
know  the  name  of  Mrs.  Gallagher  who  was  with  her 
almost  constantly,  I  judge.  At  least,  she  certainly  was 
in  the  house  constantly.  She  couldn’t  even — she  didn’t 
know  exactly  how  old  she  was;  she  couldn’t  give  the  date; 
she  didn’t  know  the  year. 

I  asked  her  about  relatives  other  than  her  sister.  She 
said  she  had  only  one  cousin;  that  she  had  no 

493  other  cousins. 

I  asked  her  about  wills  and  she  said  that  she 
had  made  one  once  and  kept  it,  whatever — I  couldn’t 
quite  make  out  what  she  meant  by  that,  but  a  little  later 
on  in  elaborating  she  seemed  to  mean  that  she  saw  no 
reason  to  change  it 

She  was  extremely  affable  and  friendly;  enjoyed  ap¬ 
parently  to  have  someone  to  listen  to  her,  and  when  I 
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was  about  to  leave,  sbe  asked  me  to  stay  longer  and 
talk  with  her. 

BY  MB.  DENIT: 

Q  Did  Miss  Gallagher  introduce  you  to  her  when 
you  went  into  the  room?  A  Yes. 

Q  Did  Miss  Gallagher  remain  in  the  room  while  you 
were  talking  to  her?  A  I  am  quite  sure  not.  No,  I 
think  I  can  say  very  surely  that  she  did  not.  I  always 
prefer  to  speak  to  a  patient  alone. 

Q  Did  you  ask  her  how  long  ago  it  had  been  that 
she  had  lost  her  eyesight?  A  Yes.  Let  me  see.  Of 
course,  she  didn’t  know  how  long.  She  said  that  she  had 
lost  her  right  eye — and  she  pointed  to  the  left  socket — 
and  then  that  later  on  she  had  lost  her  left  eye,  but  she 
didn’t  know  how  long  ago.  She  had  apparently  no  idea 
how  long  she  had  been  blind. 

Q  Did  you  ask  her  who  her  doctor  was?  A  I 
494  don’t  remember  that  that  came  up. 

I  am  quite  sure  that  wasn’t  mentioned.  I  really 
don’t  remember. 

Q  Now,  did  you  make  a  written  report  to  anybody 
concerning  this  interview?  A  I  did.  On  the  same  day 
I  wrote  a  report  to  Mr.  Brault. 

Q  Now,  is  the  paper  in  front  of  you,  in  the  file  of 
Civil  Action  No.  1134-52,  dated  February  21,  1952,  the 
report  that  you  made  to  Mr.  Brault?  A  It  is. 

Q  And  was  that  report  made  on  the  day  of  the  ex¬ 
amination?  A  Yes,  it  was. 

Q  Now,  Doctor,  as  a  result  of  your  interview  did 
you  reach  any  conclusion  as  to  whether  or  not  Miss 
Nyman  was  mentally  capable  of  managing  her  affairs? 
A  I  did. 

Q  What  was  that  conclusion?  A  Perhaps  I  can  best 
quote  the  last  paragraph  of  my  report,  if  this  is — Is  that 
permissible,  Your  Honor? 

THE  COTJBT:  Yes,  you  can  either  state  what  your 
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opinion  is,  or,  if  yon  want  to,  yon  can  state  it  in  that 
manner. 

THE  WITNESS:  I  said  in  my  letter: 

“It  appears  qnite  clear  to  me  that  patient  is 

495  frankly  psychotic” — 

Meaning  that  she  is  serionsly  mentally  ilL 

“ — and  that  she  is  in  no  snitable  mental  condition  to 
condnct  any  sort  of  business,  whether  that  be  a  will, 
trust  agreement,  or  other  instrument.  She  is  apparently 
being  well  cared  for  and  is  qnite  content  where  she  is.” 
BY  MB.  DENIT: 

Q  Now,  was  the  condition  that  yon  saw  in  this  inter¬ 
view  with  Miss  Nyman  one  that  was  likely  to  get  pro¬ 
gressively  better  or  progressively  worse?  A  It  seemed 
to  me  qnite  definitely  that  it  was  something  that  was 
going  to  be  progressively  worse. 

Q  Why?  A  Well,  in  the  first  place,  here  was  a 
woman — she  was  said  to  be — of  course,  she  couldn’t  tell 
me,  but  she  was  said  to  be  69  years  of  age.  This  condi¬ 
tion  was  qnite  characteristic  of  a  mental  disorder  due  to 
brain  damage.  In  view  of  her  age,  that  brain  damage 
would  be  more  likely  than  anything  else  to  be  due  to 
hardening  of  the  arteries,  a  condition  which  in  itself  is 
ordinarily  progressive.  She  had  reached  the  stage  of 
very  considerable  mental  dilapidation. 

With  an  organic  basis  of  that  sort,  and  this 

496  loss  of  memory  was  perhaps  the  most  character¬ 
istic  feature  of  that,  it  was  highly  unlikely  that 

any  substantial  amount  of  that  mental  ability  could  be 
reconstituted,  in  the  first  place,  because  it  was  a  progres¬ 
sive  process  from  which  she  was  suffering  and  because  a 
great  deal  of  damage  had  been  done,  a  lot  of  brain  cells 
had  apparently  been  put  pretty  permanently  out  of  com¬ 
mission. 

Q  How  does  hardening  of  the  arteries  affect  the 
brain?  A  By  depriving  the  tissue  of  the  adequate 
!  amount  of  nutrition.  The  arteries  become  more  hard,  less 
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permeable,  with  the  result  that  the  exchange  of  the  oxy-  j 
gen  and  the  other  fluids  in  the  blood,  with  the  brain 
tissue,  becomes  increasingly  difficult  and  the  nutrition  of 
the  brain  suffers  as  a  result. 

There  may  also,  for  all  I  know,  have  been  of  course 
some  hemorrhages.  But  those,  again,  would  be  entirely 
consistent.  We  often  And  those  in  advanced  cases,  at 
least,  of  arteriosclerosis. 

Q  Assume  that  Miss  Nyman  was  seen  on  November  3, 
1952,  at  the  rest  home  where  Miss  Gallagher  was  still 
one  of  the  nurses;  that  in  conversation  she  seemed  un-  j 
able  to  comprehend  what  was  being  talked  about,  and 
gave  no  response  to  questions  that  were  asked  her, 
497  but  seemed  to  wander  and  did  not  and  could  not — 
MB.  QUiMBY :  May  it  please  Your  Honor,  that 
is  not  the  testimony  in  this  case,  that  she  gave  no  re¬ 
sponses  to  the  questions  asked  her. 

THE  COUBT:  Well,  I  don’t  know  from  what  evi¬ 
dence  you  are  reading,  but,  of  course,  it  ought  to  be  in 
accord  with  any  testimony  that  has  been  given,  Mr.  Denit. 

MR.  DENIT:  That  is  true,  Your  Honor,  and  I  am  j 
reading  from  the  testimony  of  the  guardian  ad  litem, 
Mr.  Graham,  who  saw  her  on  the  third  of  November. 

THE  COURT :  Do  you  quarrel  with  that  statement? 

MR.  QUIMBY:  Not  if  that  is  what  he  is  reading 
from. 

THE  COURT:  Well,  that  is  what  he  said  he  is,  and 
I  have  no  reason  to  doubt  it. 

MR.  DENIT:  It  appals  on  page  7  of  the  testimony,  j 
Your  Honor. 

THE  COURT:  AH  right 

MR.  QUIMBY  :May  I  ask  if  he  is  now  asking  the  doc-  j 
tor  as  an  expert,  an  expert  witness,  or  on  his  testimony 
of  the  examination  of  this  patient? 

MR.  DENIT:  As  an  expert  witness. 

MR  QUIMBY:  Expert  witness? 

MR.  DENIT:  Yes. 
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THE  COURT:  I  think  he  is  asking  him  his 

498  opinion  about  something  based  on  his  knowledge 
of  the  situation,  the  subject  matter,  aren’t  you? 

MR.  DENIT:  Yes,  sir.  As  an  expert  witness. 

THE  COURT:  As  an  expert? 

MR.  DENIT:  Yes. 

BY  MR.  DENIT: 

Q  Assume  that  Miss  Nyman  was  seen  on  November 
3,  1952,  at  the  rest  home  where  Miss  Gallagher  was 
still  one  of  the  nurses;  that  in  conversation  she  seemed 
unable  to  comprehend  what  was  being  talked  about,  and 
and  gave  no  responses  to  questions  that  were  asked  her, 
but  seemed  to  wander  and  did  not  and  could  not  main¬ 
tain  a  coherent  conversation. 

Have  you  an  opinion  as  to  whether  that  showed  she 
had  gotten  progressively  worse  than  when  you  saw  her 
in  February  of  1952?  A  It  would  seem  to  me  that  that 
indicated  that  her  thought  processes  were  even  more 
disturbed  than  when  I  saw  her.  Yes,  I  should  say  it 
was  worse. 

Q  In  addition  to  your  report  which  you  have  identi¬ 
fied  as  appearing  in  this  record  of  the  proceedings  in 
Civil  Action  No.  1134-52,  did  you  write  a  letter  to  Mr. 
William  C.  Sullivan?  A  I  did. 

Q  And  is  the  paper  which  appears  here  under 

499  date  of  March  28,  1952,  the  original  letter  that 
you  wrote  to  Mr.  Sullivan?  A  Yes,  it  is. 

Q  Was  it  your  opinion  on  March  28,  1952,  that  Miss 
Mildred  Nyman  was  of  unsound  mind  and  wholly  in¬ 
capable  of  caring  for  herself  or  her  property?  A  Yes. 
What  I  said  in  that  letter,  I  was  asked  to  elaborate  on 
my  previous  report.  Mr.  William  C.  Sullivan  wrote  to 
me  and  took  it,  he  said,  from  my  report  that  I  thought 
she  was  suffering  from  unsoundness  of  mind.  He  was 
acting  as  guardian  ad  litem. 

I  said,  * ‘You  are  quite  correct  in  interpreting  my  re¬ 
port  as  meaning  that  in  my  opinion  Miss  Mildred  Nyman 
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is  of  unsound  mind  and  wholly  incapable  of  caring  for 
herself  or  her  property.” 

•  •  •  • 

Cross  Examination 

BY  MR.  QUIMBY:  .  j 

Q  Now,  Doctor,  you  did  go  out  there  on  behalf  of  the 
bank,  didn’t  you?  A  Yes. 

Q  Or  Mr.  Brault,  who  was  the  attorney  for  it?  A  j 
Yes. 

Q  You  didn’t  go  out  there  at  Miss  Nyman’s 

500  request,  did  you?  A  No. 

Q  She  never  requested  you  to  examine  her  at 
all,  did  she,  Doctor?  A  No,  indeed. 

Q  Now,  when  you  first  walked  in  there,  did  you  tell 
her  you  were  out  there  to  determine  whether  she  was  of 
sound  or  unsound  mind?  A  I  don’t  remember  that  I  i 
did  say  that. 

Q  You  didn’t  tell  her  why  you  were  out  there  at  all, 
is  that  it?  A  I  was  introduced  as  a  doctor. 

Q  And  you  didn’t  tell  her  why  you  were  out  there? 

A  I  did  not  say.  I  may  possibly  have  said  that  I  hkd — L 
been  asked  by  the  bank  to  come  out.  I  don’t  remember. 

•  •  •  • 

501  Q  How  long  did  you  stay  there  with  her,  Doc¬ 
tor?  A  I  should  think  fully  an  hour. 

Q  About  an  hour?  A  Yes. 

Q  Now,  I  think  you  said  Miss  Gallagher  let  you  in 
and  introduced  you?  A  Yes.  As  I  remember  it. 

Q  And —  A  I  am  quite  sure  of  that. 

Q  Yes,  sir.  And  I  think  you  told  us  that  during  your 
conversation  Miss  Nyman  didn’t  know  who  Mrs.  Gallag¬ 
her  was.  Is  that  right?  A  That  is  right. 

Q  Did  you  call  Miss  Gallagher  by  any  other  name 
other  than  Miss  Gallagher  while  you  were  there? 

502  A  I  didn’t  know  she  had  any  other  name. 

Q  You  don’t  know,  as  a  matter  of  fact,  that  j 
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she  was  only  known  to  her  as  Milly,  then,  do  you?  A 
No. 

Q  Doctor,  describe  her  physical  appearance  for  ns, 
will  yon?  A  As  I  remember  it,  both  eyes  had  been — 
eyeballs  had  been  removed.  At  any  rate,  she  was  qnite 
obviously  blind,  totally  blind.  She  was  extremely  obese. 
She  was  about  five  feet  tall  and  weighed  well  over  two 
hundred.  I  don’t  know  just  how  much  more.  I  think  that 
the  nurse  said  it  was  about  two-hundred-ten.  At  any 
rate,  she  was  very  sedentary,  had  difficulty  in  getting 
around,  on  account  of  her  extreme  weight 

I  was  told  by  Miss  Gallagher,  if  it  is  proper  to  say 
that,  that  she  was  a  very  heavy  eater.  She  enumerated  to 
me  what  the  patient  had  had  for  breakfast  that  morning. 

Aside  from  this  obesity  and  the  blindness,  those  are 
the  two  principal  striking  features  about  her. 

Q  Now,  you  told  us  she  was  suffering  from  what, 
arteriosclerosis?  Is  that  what  you  said?  A  That  would 
be  my  impression  from  the  mental  picture  that  she  pre¬ 
sented.  I  did  not  make  an  extended  physical  examination. 

I  don’t  remember  whether  I  made  any  physical 
503  examination  at  alL  It  did  not  seem  called  for. 

Q  That  is  known  in  common  law  language  as 
hardening  of  the  arteries,  isn’t  it?  A  That  is  right. 

Q  And  that  comes  on  normally  as  people  get  older; 
isn’t  that  true?  A  Oh,  in  greater  or  less  degree,  yes. 

Q  Now,  you  can  determine  whether  a  person  has 
hardening  of  the  arteries  by  a  physical  examination,  can’t 
you?  A  Not  necessarily.  Not  if  it  is  hardening  of  the 
arteries  of  the  brain. 

Q  Well,  isn’t  it  a  fact  that  you  can  tell  through  physi¬ 
cal  examination,  certain  tests,  medical  tests,  whether  they 
'  have  hardening  of  the  arteries  or  not?  A  You  can  tell 
to  some  extent  about  whether  or  not  the  peripheral  ves- 
'  sels  the  vessels  in  the  arm,  for  example,  where  they  usu¬ 
ally  take  the  blood  pressure,  are  hardening.  But  there 
may  be  considerable  damage  to  the  brain  from  this  pro¬ 
cess  without  its  affecting  the  vessels  in  the  extremities. 
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Q  And  high  blood  pressure  is  frequently  the  result 
of  the  hardening  of  the  arteries,  isn’t  it!  A  Yes,  but 
not  necessarily. 

Q  I  mean,  it  is  one  of  the  things,  isn’t  it,  Doctor? 
A  Oh,  yes,  it  is  one  of  the  disabilities. 

504  Q  A  physical  examination  would  show  that, 
wouldn’t  it,  Doctor?  A  If  the  blood  pressure  were  in¬ 
creased,  yes. 

Q  It  is  possible,  is  it  not,  for  modem  medical  science 
to  give  certain  medicines  which  will  alleviate  that  high 
blood  pressure  condition  and  relieve  that  tension  that 
is  caused  by  hardening  of  the  arteries;  isn’t  that  true? 
A  If  it  is  a  question  of  the  pressure  you  are  speaking 
of— 

Q  Yes,  sir.  A  Yes,  you  can  pull  the  pressure  down 
a  bit  at  times. 

Q  When  the  pressure  is  pulled  down,  Doctor,  isn’t  it 
also  true  that  any  effect  on  the  brain  might  well  result 
in  their  being  more  lucid?  .A  Oh,  not  necessarily. 

Q  But  could  it  happen, ^Doctor?  A  In  the  early 
stages  of  arteriosclerotic  brain  disease  I  suppose  it 
might  for  a  time. 

Q  Well,  isn’t  it  a  common  accepted  treatment  to  give 
certain  medicines  for  the  reduction  of  high  blood  press¬ 
ure?  A  Well,  of  course,  there  are  times  it  is  dangerous 
to  pull  the  pressure  down  too  much.  You  may  get  heart 
failure,  you  know. 

505  Q  No,  Doctor,  I  am  not  talking  about  that  I 
say,  isn’t  it  a  common  accepted  practice  to  give 

Medicines  to  reduce  high  blood  pressure?  A  Well,  it  is 
done  by  a  good  many  in  certain  cases;  yes. 

Q  Yes.  A  There  are  times,  as  I  say,  that  it  would 
be  dangerous. 

Q  Isn’t  it  true,  Doctor,  that  a  person  suffering  from 
high  blood  pressure  that  might  affect  their  mind,  that 
some  days  they  would  be  better  mentally  than  others? 
Isn’t  that  true?  A  Well,  in  the  early  stages  before 
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there  has  been  much  damage  to  the  brain  tissne,  that  can 
well  be. 

Q  Now,  you  had  no  history  in  this  case  of  any  hemor¬ 
rhage  from  this  lady,  did  you?  A  I  wasn’t  told  that  she 
had  had  any  cerebral  hemorrhage,  no. 

Q  I  mean  certainly  not  any  prior  to  the  time  that  you 
examined  her;  isn’t  that  true?  A  I  hadn’t  been  told 
of  her  having  any  up  to  that  time.  I  didn’t  follow  the 
ca.se  since,  of  course. 

Q  Now,  in  your  conversations  with  her,  Doctor,  didn’t 
you  ask  her  how  she  liked  it  out  there,  and  didn’t  she  tell 
you  she  liked  it  fine,  or  words  to  that  effect,  and 

506  was  getting  along  very  fine?  A  She  seemed 
quite  content.  She  said  that  her  dead  sister  had 

served  her  breakfast  that  morning,  for  example. 

Q  No,  I  mean  how  she  got  along  out  there;  not  what 
her  dead  sister  did.  A  She  didn’t  know  where  she  was, 
of  course.  She  said  something  about  she  had  been  there 
only  since  last  night,  she  said,  and  she  drove  up  here 
last  night  from  the  place  where  she  had  been  boarding. 
They  didn’t  let  her  out  of  her  room  there,  she  said.  She 
didn’t  have  much  of  a  grasp  of  where  she  was,  but  she 
didn’t  indicate  that  anybody  was  unkind  to  her,  or  any¬ 
thing,  but  very  thoughtful. 

Q  They  treated  her  all  right  out  there?  A  Oh,  she 
said  nothing  to  the  contrary,  certainly,  and  she  gave 
every  evidence  of  being  well  cared  for. 

Q  And  she  liked  it  out  there,  she  told  you  that;  I 
mean  as  you  testified  a  little  while  ago,  she  told  you  that, 
didn’t  she?  A  As  I  remember  it  She  certainly  indi¬ 
cated  that  She  indicated  she  was  quite  content  where 
she  was. 

Q  Did  she  speak  of  Mr.  Browne  at  all?  A  Yes. 

Q  What  did  she  say  about  him?  A  She  said  she 
had  a  third  cousin  named  Francis  Browne  who 

507  she  said  was  her  only  relative.  I  asked  her  if 
she  had  any  other  relatives.  She  said  no. 
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Q  Did  she  say  whether  she  was  friendly  with  him  or 
not!  A  Yes,  yes.  She  said  she  was.  She  said  she  was 
always  friendly  with  him. 

Q  She  knew  Mr.  Lawrence  at  the  bank,  too,  didn’t 
she?  A  Yes.  When  I  asked  her  abont  her  affairs,  she 
mentioned  Mr.  Lawrence  and  said  he  always  took  care 
of  them. 

Q  And,  of  conrse,  she  know  that  her  sister  was  dead? 
A  She  knew  her  sister  had  been  dead,  she  said. 

Q  And  did  she  comment  on  the  fact  that  her  sister  had 
been  cremated?  A  Well,  I  really  don’t  remember 
whether  the  question  of  cremation  came  up. 

Q  Did  yon  ask  her  what  happened  to  her  sister?  A 
Well,  she  said  she  had  been  buried  at  Boonesboro.  Then 
she  spoke  about  these  muscles  of  her  sister  having  been 
sent  to  her  in  a  round  box,  and  then  about  her  sister  later 
having  been  reconstituted,  coming  to  life  and  coming  back 
there  and  serving  breakfast  to  her.  She  was  quite  twisted 
about  her  sister. 

Q  Doctor,  I  am  asking  you  a  medical  experience, 
508  and  I  don’t  know  if  you  can  answer  this  or  not: 

Isn’t  it  customary  when  they  cremate  a  body,  to 
put  the  ashes  in  a  little  round  box?  A  In  some  sort  of 
an  urn,  I  think  usually,  yes.  They  are  not  recognizable 
as  muscles. 

Q  She  had  had  such  a  pleasant  time  that  she  asked 
you  to  stay  longer,  didn’t  she?  A  Yes,  she  was  quite 
friendly. 

Q  And  were  you  in  there  alone  with  her  all  this  time? 
A  As  I  remember,  I  am  quite  sure  I  was. 

Q  Did  you  ask  her  who  her  doctor  was?  A  I  don’t 
remember  that  I  did.  I  don’t  find  any  note  here.  I  asked 
her  about  Mr.  Brault,  but  I  don’t  see  that  I  asked  her 
anything  about  Doctor  Pincock,  no. 

Q  All  right,  Doctor.  Then  your  examination  that  you 
made  of  her  that  day  was  the  result  strictly  of  your  con¬ 
versation  and  observation  and  you  came  to  the  conclusion 
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that  she  was  what,  psychotic  did  yon  say?  A  Yes.  i 
thought  she  was  in  quite  serious  mental  condition. 

Q  And  suffering  from  hardening  of  the  arteries?  A 
Well,  it  seemed  to  me  that  was  the  most  likely  diag- 

509  nosis.  I  didn’t  offer  that  as  a  diagnosis,  but,  as  I 
look  back  on  it,  and  as  I  thought  then,  that  is  it. 

Q  Now,  Doctor,  you  were  paid  for  that  visit  by  the 
bank,  were  you  not?  A  By  the  conservator,  I  think,  who 
was  appointed. 

Q  You  got  your  check  from  the  bank?  A  Well,  I 
don’t  remember.  I  got  a  check  and  it  was  good. 

Q  All  right,  sir.  Now  may  I  ask  you  this,  Doctor: 
You  have  testified  here  today  as  an  expert.  I  am  asking 
you  if  it  isn’t  a  fact  that  you  are  to  be  paid  today  as  an 
expert?  A  Yes. 

Q  Paid  for  your  visit?  A  Yes. 

Q  And  may  I  ask  who  is  paying  your  charge  today? 
A  I  do  not  know.  I  expect  to  send  the  bill  to  Mr.  Denit 

•  •  •  • 

Redirect  Examination 
BY  MB.  DENIT: 

Q  Doctor,  will  you  look  at  the  second  para- 

510  graph  of  your  report,  please.  A  Yes. 

Q  Bead  the  first  three  sentences,  please  sir,  to 
yourself,  or  four.  A  Yes. 

Shall  I  make  any  comment? 

Q  Particularly  the  sentence  beginning  “she  does  not 
know” — Now,  don’t  tell  us  the  rest  of  it,  but  let  me  ask 
you  this  question: 

After  reading  that,  are  you  able  to  tell  us  whether  you 
inquired  from  Miss  Nyman  who  her  doctor  was?  A 
Well,  this  refreshes  my  memory  on  that  point,  that  I 
apparently,  therefore,  did  ask  her.  AlS  I  said,  in  this 
report,  that  “she  does  not  know  how  long  ago  she  lost 
her  eyesight,  how  long  since  her  parents  or  her  sister  died, 
nor  who  her  doctor  is.” 

Evidently,  then,  I  did  ask  her  about  the  doctor. 
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•  •  •  • 

ELEANOR  NYMAN  JENKINS 

511  a  Caveator,  called  as  a  witness  in  her  own  behalf, 
having  been  first  duly  sworn,  was  examined  and 

testified  as  follows: 

Direct  Examination 
BY  MR.  HART: 

Q  Will  you  state  yonr  full  name,  please?  A  Eleanor 
Nyman  Jenkins. 

Q  Where  do  you  reside?  A  5912  Livingston  Road, 
Oxon  Hill,  Maryland. 

Q  You  are  the  daughter  of  whom?  A  Arthur  Myers 
Nyman. 

Q  And  your  mother’s  name  was —  A  Eleanor  Land- 
Voigt. 

•  •  •  • 

512  BY  MR.  HART: 

Q  You  were  formerly  before  you 

were  married,  Eleanor  Nyman;  is  that  correct?  A  Yes. 

Q  And  you  married  Jimmie  Jenkins;  is  that  correct? 
A  That’s  right,  sir — 

Q  I  offer  you  Plaintiff’s  Exhibit  No.  28  and  ask  you 
whether  or  not  that  paper  was  served  on  you  by  the 
United  States  Marshal?  A  It  was,  sir. 

Q  And  at  that  time  how  old  were  you?  A  At  that 
time  I  was  around  16  years  of  age. 

•  •  •  • 

514  Q  Did  you  know  what  a  caveat  was  at  that 
time?  A  No,  sir. 

Q  You  don’t  know  now,  do  you?  A  That’s  right,  sir. 

«  •  t  • 

“Answer  of  Guardian  ad  litem 

517  “The  answer  of  Eleanor  Jane  Nyman,  infant 
daughter  of  Arthur  Myers  Nyman,  deceased,  by 
Jacob  N.  Halper,  her  guardian  ad  litem,  to  the  petition 
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filed  herein  for  probate  and  record  of  the  last  will  and 
testament  of  the  decedent,  Harriet  J.  Nyman,  dated  Janu¬ 
ary  27,  1932,  and  for  the  issuance  of  letters  testamentary 
to  Elma  Nyman,  the  petitioner,  respectfully  shows  to  the 
Court  as  follows: 

•  •  •  • 

522  7.  The  guardian  ad  litem  also  interviewed  other 
witnesses  who  might  know  the  circumstances  and 

conditions  surrounding  the  execution  of  the  will,  and  such 
witnesses  indicate  that  the  daughters  of  the  testatrix, 
Elma  and  Mildred  Nyman,  have  over  a  period  of  years 
endeavored  to  keep  the  testatrix  from  meeting  the  infant 
respondent,  and  that  while  the  infant  respondent,  has 
made  many  efforts  from  time  to  time  to  communicate  with 
her  grandmother,  the  testatrix,  the  two  said  daughters 
have  endeavored  to  prevent  this.  It  is  also  dis- 

523  closed  that  the  testatrix  was  never  without  the 
presence  of  the  two  said  daughters.  It  also  ap¬ 
pears  that  the  will  was  executed  about  a  month  after  the 
death  of  the  infant  respondent’s  father.  It  also  appears 
from  the  evidence  that  the  said  Elma  and  Mildred  Ny¬ 
man,  and  the  said  Eleanor  J.  Nyman,  the  mother  of  the 
infant  respondent,  were  never  on  good  terms  and  that  for 
this  reason  the  said  Elma  and  Mildred  Nyman  endeavored 
to  prevent  the  said  testatrix  from  making  any  provisions 
for  the  infant  respondent,  because  they  feared  that  the 
said  Eleanor  L.  Nyman,  the  mother,  might  thereby  in¬ 
directly  profit. 

•  •  •  • 

526  MR.  HART  (Continuing)  And  in  order  to  con¬ 
serve  time,  if  Your  Honor  please,  if  I  may  just  tell 
the  jury,  the  compromise  was  approved  by  the  Court  and 
thereafter  when  the  present  witness  was  21  years  old  the 
$6,250.00  was  turned  over  to  her. 

•  •  •  • 

BY  MR.  HART: 

Q  How  many  attempts  did  you  make  to  visit  your 
grandmother  or  your  aunt,  or  any  of  those  t  A  In  1931 


355  A 


my  father  died,  December  25th.  About  three  weeks 
thereafter,  after  he  was  buried,  Mother  took  me  to  the 
1322  Farragut  Street,  to  the  house,  to  visit  my  grand¬ 
mother  and  two  aunts.  Therefore,  when  Mother  knocked 
on  the  door  for  admittance,  they  wouldn’t  let  her  in. 

I  think  about  two  weeks  previous  to  that  I  went  myself 
to  see  them.  I  knocked  on  the  door;  they  wouldn’t  let 
me  in. 

Q  Now,  who  was  “they?”  now?  Who  do  you  mean  by 
that  “they?”  A  Who  I  meant  by  “they?” 

Q  Yes.  A  Aunt  Elma  and  Aunt  Mildred. 

Q  All  right;  go  ahead.  A  I  think  about  a 

527  year  later  I  met  all  three,  my  grandmother  and 
two  aunts,  downtown,  at  Woodward  &  Lothrop’s. 

At  that  time  they  were  talking  to  two  elderly  ladies. 

I  went  up  to  Aunt  Elma  and  made  myself  known.  Aunt 
Mildred  turned  Aunt  Elma  away  from  me  and  kept  talk¬ 
ing  to  the  two  ladies. 

My  grandmother  at  the  time  recognized  me  and  asked 
me  how  I  was  doing  in  my  school  work.  I  immediately 
answered  her  and  I  was  going  to  carry  on  a  conversation 
with  her  when  the  two  women  asked  who  I  was,  and  my 
grandmother  mentioned  that  I  was  my  father’s  daughter. 

Q  About  how  old  were  you,  if  you  know,  at  that  time? 
A  I  was  14,  sir. 

Q  Thereafter  did  you  make  any  attempt  to  see  your 
two  aunts,  Elma  or  Mildred?  A  Yes,  I  did;  I  tried  to 
see  them  quite  often.  I  even  phoned.  When  I  phoned, 
the  phone  was  picked  up  and  I  answered  and  gave  my 
name,  and  it  was  put  down  again. 

Q  Now,  since  your  aunt  was  in  this  rest  home,  did 
you  attempt  to  get  authority  to  see  them  there?  A  I 
asked  Mr.  Lawrence,  sir,  if  I  could  go  to  see  Aunt  Mildred. 

Q  With  what  result?  A  With  what  result — 

528  Mr.  Lawrence  said  he  would  go  out  and  see  her  and 
ask  her  if  I  could  be  admitted  to  see  her. 

Q  Were  you  ever  permitted  to  go  out  to  see  her?  A 
No,  I  wasn’t  sir. 
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•  •  •  • 

Cross  Examination 
BY  MB.  QUIMBY: 

Q  Mrs.  Jenkins,  yon  are  one  of  the  caveators  in  this 
case,  are  yon  not?  A  Yes,  sir. 

Q  I  think  yon  have  told  ns  that  when  yon  were  served 
with  Plaintiffs’  Exhibit  No.  28,  which  was  the  citation  in 
the  estate  of  Harriet  J.  Nyman,  that  yon  were  only  16 
years  old;  is  that  right!  A  I  was  around  that  age,  sir. 

'  Q  This  was  December  12,  1939?  A  Yes. 

Q  Well,  weren’t  yon  closer  to  20?  A  Yes,  I  was,  sir, 
now  that  yon  mention  it,  I  was  closer  to  20. 

Q  Yon  were  21  on  November  6, 1940,  weren’t  yon? 

No,  excuse  me. 

THE  COUBT:  Let’s  find  out  when  the  lady  was  bom. 
I  think  if  we  knew  that  we  could  stop  a  lot  of 
529  struggling. 

Do  yon  know? 

THE  WITNESS:  Yes,  sir,  I  was  bom  in  1919;  May. 

THE  COURT:  May  what? 

THE  WITNESS:  May  10,  1919. 

THE  COUBT:  May  10,  1919. 

THE  WITNESS:  That’s  right 

THE  COUBT :  Now  we  ought  to  be  able  to  go  on  from 
there  with  less  confusion. 

MB.  QUIMBY :  Yes,  sir. 

BY  MB.  QUIMBY: 

Q  So  that  on  May  10,  1940,  yon  were  21  years  old 
when  yon  signed  this  receipt;  is  that  correct?  A  I  be¬ 
lieve  so,  sir. 

Q  Did  I  understand  your  testimony  to  be  that  yon  did 
not  know  what  a  caveat  was?  A  That’s  right,  sir. 

Q  And  yon  don’t  know  today?  A  I  am  not  positive, 
sir. 

Q  Well,  don’t  yon  understand  that  yon  are  here  try¬ 
ing  to  break  the  will  of  Mildred  Nyman  that  was  exe¬ 
cuted  in,  November  13,  1952?  A  Yes,  sir. 
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Q  And  you  are  trying  to  break  that  will  with  the 

530  thought  in  mind  that  if  that  is  broken,  and  if  the 
will  of  1939  and  the  codicil  of  1940  could  be  broken, 

that  you  would  be  entitled  to  all  of  the  estate,  are  you 
nott 

ME.  HART:  I  object  to  the  question,  if  Your  Honor 
please — not  the  first  question  but  putting  in  the  Will  of 
the  later  date  of  March,  the  codiciL 

•  •  •  • 

THE  COURT :  I  take  it  it  is  an  objection  to  incorpo¬ 
rating  the  assumption  that  her  contest  of  the  validity  of 
the  will  here  in  issue  is  predicated  upon  the  assumption  \ 
that  these  other  two  testamentary  dispositions  that  you 
referred  to  were  also  invalid. 

Is  that  it? 

MR.  QTJIMBY:  Yes,  sir. 

THE  COURT:  Now,  is  that  what  you  object  to? 

MR.  HART:  Yes,  Your  Honor.  I  have  no  objection 
to  him  asking  about  this  particular  will,  and  I  have  no  ! 
objection  to  him  asking  about  the  codicil  of  the  1939,  I  ; 
believe  the  will  is. 

THE  COURT:  Well,  I  haven’t  sufficiently  studied 
those  documents  to  know.  You  mean  if  this  will  goes 
out,  the  codicil  goes  out;  then  the  other  testa- 

531  mentary  disposition  gives  her  a  standing  as  a  party  j 
in  interest? 

MR.  QUIMBY :  No,  sir. 

She  can  only  take  as  an  heir  at  law,  if  Your  Honor 
please,  in  the  event  all  these  wills  are  eliminated. 

THE  COURT:  If  that  is  so,  then  why  do  you  object, 
Mr.  Hart? 

MR.  HART:  I  don’t  object  to  it  so  far  as  the  present  ! 
will  is  concerned,  if  Your  Honor  please,  because  under  i 
the  codicil,  the  other  two,  she  wouldn’t  take  anything 
anyhow. 

If  that  is  what  he  wants  to  show  I  have  no  objection 
to  that.  But  I  don’t  see  that  if  he  sets  off  all  the  wills 
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back  there,  that  she  would  have  a  possibility  of  getting. 

I  think  that  is  a  possibility  that  would  never  get  heard. 

THE  COURT:  To  be  a  caveator,  one  must  be  en¬ 
titled  to  have  some  interest,  shouldn’t  they? 

ME.  HART:  I  didn’t  hear  Your  Honor. 

THE  COURT:  I  say,  to  be  a  caveator,  one  must 
have  some  interest,  mustn’t  they? 

ME.  HART:  That’s  correct. 

THE  COURT:  Mr.  Quimby  is  asserting  that  the  only 
interest  she  could  have  is  an  heir  at  law. 

ME.  HART:  I  don’t  agree  with  that  because  in  the 
will  prior  to  this,  she  was  left  the  sum  of  a  thou- 

532  sand  or  two  thousand  dollars. 

THE  COUET:  Well,  then— 

ME.  QUIMBY :  Then  there  was  a  codicil  to  that,  elim¬ 
inating  that  $2,000.00 

THE  COUET:  But  then  Mr.  Hart  is  right.  You  can 
assume  the  invalidity  of  the  codicil  but  not  necessarily 
assume  the  invalidity  of  the  will  to  which  that  was  a 
cidicil  if  that  left  her  some  legacy. 

ME.  QUIMBY:  May  I  reframe  my  question? 

THE  COUET:  Yes,  I  think  I  would. 

MB.  QUIMBY:  All  right,  sir. 

BY  ME.  QUIMBY: 

Q  Isn’t  it  a  fact  that  the  only  interest  you  have  in 
the  outcome  of  this  case,  as  far  as  being  beneficial  to 
you  is  concerned,  would  be  that  if  this  present  will  un¬ 
der — which  we  have  under  consideration  here,  that  is  the 
will  of  November  13,  1952,  should  not  stand,  or  should 
be  declared  invalid,  that  you  would  only  take  the  sum  of 
$2,000.00  in  the  will  of  1939,  provided  that  the  codicil 
of  1940  was  declared  to  be  invalid,  or  if  the  will  of  1939 
as  well  as  the  codicil  of  1940  were  both  declared  to  be' 
invalid,  you  would  take  the  whole  estate. 

Isn’t  that  your  interest  and  position  in  this 

533  case?  A  No,  sir,  it  isn’t. 

THE  COUET:  The  whole  estate. 
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ME.  QUIMBY:  Yes,  sir,  as  the  only  heir  at  law. 
THE  COUET:  As  the  only  heir  at  law. 

ME.  QUIMBY:  Yes,  sir. 

THE  WITNESS:  No,  sir. 

BY  ME.  QUIMBY: 

Q  That  is  not  correct?  A  No,  sir. 

•  •  •  • 

536  Q  First  I  will  ask  you,  have  you  read  and  are 
you  familiar  with  the  contents  of  Defendant’s  Ex¬ 
hibits  Nos.  1,  5  and  6;  and  they  are,  respectively: 

First,  Exhibit  No.  1,  the  will  of  Mildred  Nyman  dated 
the  13th  of  November,  1952,  which  is  being  at- 

537  tacked  in  this  particular  action. 

Have  you  read  that  one!  A  No,  I  haven’t,  sir. 
Q  Would  you  look  at  that,  please! 

(A  document  was  handed  to  the  witness. 

A  Yes,  sir. 

Q  Now,  Mrs.  Jenkins,  you  are  one  of  the  caveators  in 
this  case,  are  you  not?  A  That’s  right,  sir. 

Q  Is  it  your  testimony  that  you  have  never  before 
just  today  knew  what  was  in  that  will  of  November  13th! 
A  No,  I  didn’t,  sir.  No,  I  didn’t  know  what  was  in  the 
will. 

Q  You  did  not.  A  That’s  right. 

Q  Now  I  hand  you  Plaintiffs’  Exhibit  No.  5,  which  is  a 
will  dated  the  12th  day  of  December,  1939,  of  Mildred 
Nyman,  and  ask  you  if  you  have  ever  seen  that  will? 
A  Yes,  sir;  I  have  a  recollection  of  seeing  that  will. 

Q  You  have  read  it?  A  Yes,  sir. 

Q  Now  I  hand  you  Exhibit  No.  6  which  is  a  codicil 
to  the  will  of  1939  that  you  state  you  have  read,  and 

538  ask  you  if  you  have  read  that  codicil?  A  No,  I 
haven’t,  sir. 

Q  Would  you  read  it  now,  please? 

(The  witness  complied.) 

A  Yes,  sir. 
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Q  Now,  Mrs.  Jenkins,  in  the  will  of  1939,  Mildred 
Nyman  left  yon  the  som  of  $2,000.00,  did  she  not?  A 
Aunt  Elma  did,  yes. 

Q  No,  I  say  Mildred. 

We  want  to  confine  your  answer  to  just  my  question, 
please.  A  Mildred? 

Yes. 

Q  She  left  you  the  sum  of  $2,000.00.  A  Yes,  sir. 

Q  Then  in  the  codicil  of  1940  which  you  have  just 
read —  A  Yes,  sir. 

Q  — she  revoked  that  $2,000.00  to  you,  did  she  not? 
A  That’s  right,  sir. 

Q  And  she  gave  as  a  reason,  because  you  had  con¬ 
tested  her  mother’s  will,  did  she  not,  in  there?  A  Yes, 
sir;  but  I  did  not  contest — 

539  Q  No,  just  please  answer  my  question —  A 
Yes,  sir. 

Q  — because  I  have  a  purpose  in  my  questions.  A 
AH  right 

Q  And  then  your  counsel  can  straighten  you  out  later. 
A  All  right,  sir. 

Q  She  revoked  that  $2,000.00  to  you,  didn’t  she?  A 
That’s  right,  sir. 

Q  Now,  as  a  matter  of  fact,  out  of  the  will  of  her 
mother  you  received  the  sum  of  $6,250.00,  didn’t  you?  A 
I  don’t  remember,  sir.  Mother  took  care  of  that  for  me. 
Q  Your  mother  took  care  of  it?  A  Yes,  sir. 

Q  And  you  have  no  recollection  of  receiving  that  sum 
of  money?  A  No,  sir. 

Q  Did  you  ever  sign  a  receipt  for  it?  A  No,  I  didn’t 
sir.  Mother  took  care  of  that  for  me. 

Q  Now,  I  show  you  what  has  been  marked  Plaintiffs’ 
Exhibit  No.  35  and  ask  you  to  read  that  paper  and  ask 
you  if  that  is  your  signature  on  the  bottom?  A 

540  Yes,  it  is,  sir. 

Q  Now,  that  is  a  receipt  for  that  $6,250.00,  isn’t 
it?  A  Yes,  it  is. 
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Q  AtkI  you  were  21  when  you  signed  that,  weren’t 
you?  A  Yes,  sir. 

Q  Now,  does  that  refresh  your  recollection  that  you 
got  $6^50.00?  A  Mr.  Quimby,  yes,  it  does,  but  Mother 
put  that  in  the  bank  for  me.  I  did  not  receive  it  myself.  ! 

Q  Well,  you  mean  she  physically  took  the  money  and 
put  it  in  some  account  for  you?  A  Yes,  in  her  account 

Q  But  you  did  get  the  $6,250.00  in  that  receipt,  did 
you  not?  A  Yes,  sir. 

Q  Now,  I  hand  you  also  Plaintiffs’  Exhibit  No.  33, 
which  is  marked  “Agreement  of  compromise,”  and  ask  j 
you  if  you  have  ever  seen  that  before?  A  I  don’t  re¬ 
member  seeing  this  before,  Mr.  Quimby. 

Q  You  don’t  remember  seeing  it?  A  No,  sir. 

Q  I  call  your  attention  to  the  date  on  that  Will  you 
tell  us  what  the  date  is,  please?  A  The  26th  day  of  j 
February,  1940. 

541  Q  And  at  that  time  you  had  representing  you  ! 

Mr.  Jacob  Halper,  a  member  of  this  bar,  who  was 
acting  as  guardian  ad  litem;  isn’t  that  true?  A  Yes,  sir.  ] 

Q  Now,  you  discussed,  did  you  not — having  in  mind  I 
you  were  20  years  old  at  the  time — didn’t  you  discuss 
with  Mr.  Halper  the  question  of  filing  of  a  caveat  to  Mil-  j 
dred  Nyman’s  will?  A  No,  sir. 

Q  You  never  discussed  that  with  him?  A  No,  sir. 

Q  Have  you  read  his  report  in  this  case?  A  No,  sir, 

I  have  not.  I  have  not  seen  it 

i 

Q  So  that  if  he  states  in  his  report  or  his  petition  for 
compensation  that  he  discussed  with  you  the  question  of 
filing  a  caveat  to  Mildred  Nyman’s  mother’s  will,  that  is 
not  correct;  is  that  so?  A  As  far  as  I  know,  sir,  yes. 

Q  Did  you  discuss  with  anybody  the  question  of  filing  j 
a  caveat  to  her  will?  A  No,  sir. 

Q  You  knew  nothing  about  it  A  No,  sir,  I  did  not  j 
Q  And  you  were  not  consulted?  A  That’s  j 
right,  sir. 

Q  And  the  money  was  paid  to  you,  as  you  j 

! 
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stated  a  moment  ago,  after  yon  were  21.  Yon  signed  that 
receipt,  didn’t  yon?  A  Yes,  sir,  I  did.  It  was  tnraed 
over  to  Mother. 

Q  After  yon  got  that  money  did  yon  ever  offer  it  back 
to  Mildred  Nyman?  A  I  didn’t  have  a  chance  to  see 
her,  sir.  I  called  her  on  the  phone — 

Q  No,  the  question  was,  did  yon  offer  it  back  to  her? 
A  I  tried  to,  sir. 

Q  When  did  yon  try  to?  A  I  called  her  on  the 
phone  and  she  would  not  speak  to  me. 

Q  Is  that  the  only  effort  yon  made?  A  That’s  right, 
sir. 

Q  Yon  didn’t  send  her  a  check?  A  No,  I  didn’t,  sir. 

Q  Well,  now,  Mrs.  Jenkins,  is  it  your  opinion  now  that 
Mildred  Nyman  was  of  unsound  mind  or  was  unduly  in¬ 
fluenced  or  in  any  way  was  not  competent  to  make  the 
will  of  1939  that  yon  had  in  your  hand  a  moment  ago? 

A  I  am  not  positive,  sir. 

543  Q  Yon  are  not  positive.  A  No. 

Q  What  is  your  answer  with  respect  to  the  codi¬ 
cil  of  1940?  A  At  this  moment,  sir,  I  don’t  know  what 
my  answer  would  be. 

Q  Well,  then,  would  yon  tell  His  Honor  and  these 
ladies  and  gentlemen  why  yon  joined  in  this  caveat  in 
this  case? 

MR.  HART:  I  object  to  the  question,  why  she  did  it. 

THE  COURT:  I  think  counsel  has  a  right  to  inter¬ 
rogate  the  witness  touching  these  matters,  as  to  her  ex¬ 
planation  as  to  why  she  joined  in  the  caveat.  She  can 
give  it  if  she  wishes  to,  but  I  don’t  think  I  can  compel 
her  to  do  it. 

MR.  QUIMBY:  Well,  she  can  answer  or  not.  Your 
Honor,  as  she  sees  fit. 

THE  COURT:  Yes.  I  don’t  know  whether  the  wit¬ 
ness  can  or  not. 

Can  yon  answer  that  question? 
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THE  WITNESS :  No,  Tour  Honor,  I  can’t 
BY  MB.  QUIMBY: 

Q  Bo  I  understand  by  your  answer  you  don't  know 
why  you  joined  in  it;  is  that  it? 

THE  COURT:  Why  did  you  join  in  the  contest 

544  of  this  will  that  is  now  in  issue  ? 

That  is  the  question,  isn’t  it? 

MR  QUIMBY:  Yes,  sir,  that  is  my  question. 

THE  COURT:  What  reason  did  you  have  for  doing 
that? 

THE  WITNESS:  Well,  Your  Honor,  the  reason,  I 
think,  is  mine,  is  the  reason  that,  knowing  my  two  cousins 
only  from  Mother  and — 

Gee,  I  don’t  know  how  to  express  it,  sir. 

THE  COURT:  Well,  that  is  what  I  wasn't  certain  ; 
that  you  could,  but  if  you  can  answer  the  question  I 
would  like  to  know  what  it  is. 

THE  WITNESS:  Well,  I  would  like  to  see  justice 
done,  sir;  I  would  like  to  see  it  fair  and  square. 

•  •  •  • 

545  MR.  DENIT:  We  would  like  to  offer  in  evi¬ 
dence,  may  it  please  the  Court,  the  petition  and 

order  appointing  the  National  Savings  and  Trust  Com¬ 
pany  as  collector  in  this  case  which  appears  in  the  ad¬ 
ministration  file. 

THE  COURT:  As  collector  in  the  case? 

MR.  DENIT:  Yes,  sir;  collector  of  this  estate. 

THE  COURT:  Any  objection  to  that? 

MR.  QUIMBY:  No,  sir. 

THE  COURT:  Let  it  be  admitted. 

Have  they  been  identified  in  any  fashion? 

MR.  DENTT:  The  order  is  dated  May  25,  1954. 

THE  CLERK:  That  will  be  Plaintiffs’  Exhibit  No.  36. 
MR.  DENIT:  And  the  motion  for  the  appointment  of 
collector  is  designated  as  Exhibit  No.  37. 

THE  COURT:  All  right. 
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(Plaintiffs*  Exhibits  Nos.  36  and  37,  above  described, 
were  marked  for  identification  and  received  in  evidence.) 
MB.  DENIT:  We  rest,  if  the  Court  please. 

•  •  •  • 

546  (Whereupon,  the  jury  retired  from  the  court¬ 
room  as  directed  by  the  Court) 

MOTION 

MB.  QTJIMBY :  May  it  please  the  Court: 

I  would  at  this  time  like  to  make  a  motion  for  a  directed 
verdict  on  the  grounds  that  the  Caveators  in  this  case 
have  failed  to  make  out  a  case  with  reference  to  fill  five 
of  the  issues  raised  on  the  order  framing  issues  under 
which  we  are  proceeding  in  this  cause. 

•  •  •  • 

555  THE  COTJBT:  You  understand,  Mr.  Quimby, 
that  in  the  present  picture  I  am  supposed  to  take 
as  true  the  evidence  that  has  been  offered. 

MB.  QUIMBY:  Yes,  sir. 

THE  COUBT:  And  all  inferences  favorable  to  the 
plaintiffs  in  this  case. 

MB.  QTJIMBY:  Yes  sir. 

THE  COTJBT :  It  is  not  for  me  to  weigh  the  evidence; 
that  is  the  function  of  the  jury. 

MB.  QTJIMBY:  Yes,  sir. 

THE  COTJBT:  And  so  I  think  it  ought  to  be  kept  in 
mind  just  exactly  the  limitation  on  the  Court’s  power  in 
this  particular  posture  of  the  case. 

MB.  QTJIMBY :  Yes,  I  have  that  in  mind,  Your  Honor. 
THE  COTJBT:  AH  right 

•  •  •  • 

569  MB.  QUIMBY:  If  Your  Honor  please,  I  take 
it  what  Mr.  Denit  has  just  told  you,  that  there 
isn’t  any  doubt  on  behalf  of  two  of  the  Caveators  in  this 
case,  and  I  presume  all  three  of  them,  but  what  the  will  of 
1939  and  the  codicil  thereto  are  valid  instruments ;  is  that 
correct? 
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MB.  DENIT:  Yes. 

MB.  QUJLMBY :  Now,  having  that  in  mind,  if  Yonr 
Honor  please,  then  I  say  we  certainly  are  entitled  to  a 
directed  verdict  at  this  time  on  behalf  of  Mrs.  Jenkins, 
because  if  that  is  true,  she  has  no  interest  to  support  a 
caveat  in  this  case. 

The  only  interest  she  could  possibly  have,  if  we  leave 
those  two  papers  out,  that  is,  the  1939  will  and  the  codicil 
to  it,  is  the  fact  that  she  is  the  heir-at-law. 

Now,  if  those  two  papers  are  valid,  as  Mr.  Denit  has 
just  said  their  position  is — and  I  take  it,  the  same  position 
of  Mr.  Hart — then  by  the  very  nature  of  the  codicil  to 
that  1939  will,  there  isn’t  any  question  but  she  is  elimi¬ 
nated  because  the  1939  will  gives  her  $2,000.00  and  the 
1940  codicil  takes  it  away  and  says  she  is  to  have  nothing, 
and  gives  the  reason,  because  she  filed  a  caveat,  or  there 
was  one  filed  in  her  behalf,  to  the  will  of  these  two  Nyman 
girls. 

570  So  I  say  certainly  as  far  as  Mrs.  Jenkins  is  con¬ 
cerned,  that  we  are  entitled  to  a  directed  verdict 
because  she  doesn’t  come  within  the  law  of  the  jurisdic¬ 
tion  that  she  has  a  proper  claim. 

THE  COUBT :  Well,  that  is  a  very  different  question 
from  what  has  been  argued  to  me  on  whether  or  not  I 
should  direct  a  verdict  with  respect  to  these  issues. 

MB.  QUJLMBY:  Well,  I  am  getting  to  that  in  just  a 
minute,  Your  Honor.  I  thought  in  view  of  the  statement 
just  made,  I  didn’t  know  what  his  position  was  with  refer¬ 
ence  to  the  1939  and  1940  papers  until  he  just  explained 
it 

Now,  may  I  say  this,  if  Your  Honor  please : 

Mr.  Denit  has  yet  failed  to  state  to  Your  Honor  how  he 
has  shown  anything  that  would  not  justify  Your  Honor  in 
granting  the  motion  with  respect  to  Issue  No.  2  and  that 
is  confined  strictly  to  the  form  of  execution. 

THE  COUBT:  Yes,  but  here  is  the  position  he  takes, 
as  I  see  it: 
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He  challenges  the  credibility  of  those  witnesses,  which 
the  law  says  shall  be  attested  by  two  credible  witnesses; 
and  he  says,  that  being  challenged,  it  is  for  the  jury  and 
not  for  the  Court  to  say  whether  or  not  their  testimony 
is  to  be  accepted. 

MB.  QUIMBY :  Yes,  but  as  I  say,  there  is  noth- 

571  ing  in  here  to  challenge  the  execution  by  those  two 
witnesses  as  to  whether  it  was  or  was  not 

THE  COTJBT:  No,  but  certain  phases  of  their  testi¬ 
mony  have  been  challenged  as  not  being  right,  and  it  is 
relied  on  here,  and  that  is  the  whole  question  on  that  par¬ 
ticular  issue.  It  is  relied  on  here  that  because  their  evi¬ 
dence  is  challenged,  and  certain  alleged  inconsistencies 
and  so  forth  have  been  shown  with  respect  to  certain  mat¬ 
ters,  that  the  jury  is  not  as  a  matter  of  law  compelled  to 
accept  their  testimony  on  the  execution  of  the  will. 

MB.  QUIMBY:  Yes,  sir. 

1  Well,  now,  the  only  point  that  I  understood  him  to 
raise  with  reference  to  Mrs.  Gallagher  was  that  one  day 
they  testified  that  she  and  the  testatrix  Mildred,  and  Mrs. 
Latta,  I  believe,  were  in  the  room,  and  the  next  day  she 
testified  the  lawyer  was  also  there,  but  she  explained  that 
and  she  said,  “Well,  of  course,  the  lawyer  had  to  be  there. 
I  thought  you  meant  who  other  than  the  lawyer” — was  her 
explanation  for  it,  and  which  is  a  perfectly  logical  ex¬ 
planation,  if  Your  Honor  please,  I  think,  to  a  lay  person ; 
she  just  presumed  who  were  the  witnesses  there  and  so  on, 
and  just  presumed  that  the  lawyer  had  to  be  there — 

THE  COUBT:  Aren’t  you  doing  right  now  just  ex¬ 
actly  what  Mr.  Denit  is  saying,  that  you  are  argu- 

572  ing  the  credibility  and  the  reasonable  explanation 
and  so  forth,  all  of  which  would  be  for  the  jury  to 

sayf 

MB.  QUIMBY :  I  don’t  think  so  because  she  was  very 
positive  in  her  statement:  He  was  there.  She  just  didn’t 
understand  the  question,  and  yes,  he  was  there. 
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So  I  see  nothing  inconsistent. 

Now,  it  isn’t  like  she  said  one  day  there  were  only  two 
people  in  the  room  and  the  next  day  she  came  back  and 
said  oh,  yes,  there  were  three  of  ns  here.  The  third  man 
just  walked  in  and  I  forgot  he  walked  in,  or  some  such 
explanation.  But  she  gives  a  very  frank  statement  as  to 
what  she  thooght  his  question  was,  and  I  believe  there  is 
nothing  inconsistent  with  her  testimony  that  could  pos¬ 
sibly — 

THE  COURT:  I  am  not  saying  how  I  would  decide 
the  question  as  a  matter  of  fact  from  the  evidence,  and 
you  may  be  right  that  the  evidence,  the  weight  of  it,  is 
with  respect  to  the  proper  execution  of  the  wilL  The  only 
thing  is  that  Mr.  Denit  is  urging  that  it  is  a  matter  of  fact 
to  be  determined  by  the  jury  and  you  are  arguing  that  it 
is  a  matter  of  law  to  be  determined  by  the  Court 

MB.  QUJLMBY :  I  merely  submit  that  there  wasn’t  any¬ 
thing  put  in  on  behalf  of  the  Caveators  that  would  con¬ 
tradict  what  those  people  said. 

THE  COURT :  No,  I  think  you  are  correct  about 
573  that,  but  I  do  think  that  their  proposition  is  that 
the  testimony  of  those  two  witnesses  having  been 
challenged  in  certain  respects,  it  is  for  the  jury  to  say 
whether  they  are  to  accept  it  with  respect  to  the  testi¬ 
mony  concerning  the  execution  of  the  will. 

MR.  QUTMBY:  Whether  it  is  in  due  form  or  not,  if 
Your  Honor  please. 

THE  COURT:  Yes. 

MR.  QUTMBY  All  right,  sir. 

THE  COURT :  And  I  might  say,  to  shorten  your  argu¬ 
ment,  I  have  no  question  of  a  doubt  in  my  mind  that  the 
matter  of  both  the  testamentary  capacity  and  the  matter 
of  undue  influence  are  matters  to  go  to  the  jury.  I  mean 
there  is  not  a  scintilla  of  doubt  in  my  mind  that  that  should 
be  decided  by  the  jury. 

MR.  QUJLMBY :  Yes,  I  understand. 

i 


1 

t 

i 


368  A 


THE  COURT :  I  was  a  little  disturbed  as  to  whether 
or  not  fraud  and  deceipt  is  to  be  distinguished  here  from 
undue  influence  and  duress  or  coercion  I  don’t  know.  I 
mean,  it  is  a  hard  question  to  answer. 

I  think  the  Courts  have  said  that  there  are  times  when 
even  undue  influence  in  certain  circumstances  could  be 
considered  to  be  a  form  of  fraud  and  then,  of  course, 
they  have,  as  you  have  urged,  they  have  said  that 

574  ordinarily  influence  is  not  of  itself — does  not  vitiate 
anything,  if  it  is  proper  influence,  and  if  it  doesn’t 

substitute  the  will  exercising  it  for  the  will  of  the  person 
making  the  wilL  So  the  fact  that  influence  was  used 
doesn’t  necessarily  mean  undue  influence  within  the  mean¬ 
ing  of  the  law. 

But  I  think  by  the  same  token  they  have  said  that  in 
certain  circumstances,  the  exercise  of  any  influence  is  not 
only  undue  but  it  partakes  of  fraud;  and  I  think  it  is  a 
hard  question  to  answer  and  I  am  inclined  to  the  thought 
that  the  best  solution  would  be  to  let  it  go  to  the  jury 
under  proper  instructions  of  the  Court  on  those  issues. 

MR.  QUIMBY:  On  all  five  of  them,  if  Your  Honor 
please? 

THE  COURT:  On  all  five  of  them.  I  don’t  see  how 
that  would  prejudice  anybody  anyway. 

MR.  QUIMBY:  Of  course,  the  thing  that  I  am  striv¬ 
ing  for  here,  to  get  these  issues  down  to  a  clear-cut  point, 
so  that  there  won’t  be  confusion  in  the  minds  of  the  jury. 

THE  COURT:  I  would  certainly  like  to  eliminate 
any  confusion  myself. 

I  find  the  line  is  so  narrow  in  the  circumstances  here 
that  I  think  I  would  have  to  undertake  to  try  to  explain 
it  to  the  jury  by  instructions  rather  than  the  direction 
as  to  how  they  should  find. 

•  •  •  • 

575  MR.  QUIMBY:  Well,  then,  with  reference — 
We  have  these  charges,  fraud  or  deceipt  Now 
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is  Your  Honor  ruling  that  there  is  any  testimony  in  here 
on  the  question  of  deceit,  or  any  prima  fade  case  made 
on  the  question  of  deceit!  ’ 

•  •  •  • 

578  THE  COUBT:  Well,  of  course  I  would  like  to 
see  them  narrowed  as  much  as  I  can  hut  I  don’t 
think  I  have  got  the  right  to  compel  them  to  elect  between 
those  alternative  charges  here.  I  think  they  have  got  a 
right  to  ask  the  jury  to  do  the  determination  as  to  what 
the  evidence  shows. 

I  think  I  must  deny  the  motion  at  this  time. 

MB.  QTJIMBY:  Now,  will  Your  Honor  rule  on  the 
question  of  Miss  Jenkins  now! 

THE  COUBT:  Let  me  hear  from  them  on  that  ques¬ 
tion. 

They  are  asking  me  to  dismiss  as  to  the  Caveator  under 
the  statements  made  by  counsel  that  she  has  no  interest 

in  the  outcome  of  the  case. 

•  •  •.  • 

THE  COUBT:  I  would  like  to  know  the  answer  to 
that  one.  I  really  have  never  had  that  put  up  to  me. 
I  have  never  had  a  concession  made  that  although  the 
next  of  kin,  a  will  that  does  intervene  is  conceded  to 
be  valid;  that  would  leave  her  with  nothing. 

I  have  never  had  that  question  to  answer  before. 

MB.  HAST:  I  don’t  know  whether  I  can  arrive  at 
it  during  the  recess  or  not.  I  may  be  able  to  get  some¬ 
thing  on  it.  ^ 

THE  COUBT :  I  think  we  ought  to  know,  don’t  you! 
MB.  HAST:  Yes,  sir. 

•  •  •  • 

580  MB.  HART:  If  Your  Honor  please,  in  refer¬ 
ence  to  the  question  that  was  before  you  when  you 
recessed  in  Title  19,  Section  312  of  our  Code,  I  have  your 
copy,  I  think,  it  states : 
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584  I  think  that  answers  the  question,  if  Your  Honor 
please,  that  you  inquired  about 

THE  COURT :  That  seems  to  hit  the  point 

MR.  QUIMBY:  I  go  along  with  that  100  per  cent, 
Your  Honor,  except  in  this  case  they  did  call  the  wit 
nesses  on  the  prior  will  and  did  prove  that  the  prior  wills 
were  properly  executed  and  now  take  the  position  that 
they  are  valid. 

THE  COURT :  But  isn’t  the  point  this : 

That  the  statute  gives  the  next  of  kin  the  right  to 
file  a  caveat  to  a  will  in  issue? 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  All  right. 

Now,  if  that  is  done,  if  the  statute  gives  that  person 
the  right  to  have  that  contest,  then  is  that  right  preju¬ 
diced  by  the  fact  that  another  will  is  given  in  evidence 
on  the  issue  of  the  will  in  issue? 

We  are  not  trying  the  validity  of  the  other  will. 

1  MR.  QUIMBY:  No,  but  the  statute  says  until  the 
prior  will  is  put  in  issue,  or  same  is  proven. 

Now,  they  have  proved  the  prior  will  by  calling  the 
witnesses  on  it. 

THE  COURT:  Oh,  no,  no,  no;  it  doesn’t  matter  what 
happens  to  this  case,  the  validity  of  that  other  will 

585  for  probate  could  still  be  the  subject  of  a  caveat. 

MR.  QUIMBY :  Yes,  if  Your  Honor  please,  but 
this  same  Caveator  joined  in  with  the  calling  of  the 
proof,  as  I  understood  they  were  all  together,  this  same 
Caveator  Jenkins  joined  in  the  proof  with  the  other  Cave¬ 
ators,  Mr.  Brooke  and  Mrs.  Wacher,  in  calling  the  wit¬ 
nesses  to  the  prior  will,  and  having  those  witnesses  prove 
it,  and  then  I  asked  a  while  ago  if  they  took  the  position 
that  the  prior  will  was  a  valid  will  and  they  state  that 
they  do,  and  also  with  reference  to  the  codicil 

THE  COURT:  But  in  this  case  it  said  that  the  next 
of  kin  has  a  standing  in  court  regardless  of  the  validity 
of  a  prior  wilL 
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•  •  •  • 

MR.  QUTMBY:  It  is  rather  long,  but  I  will  have  it 
in  just  a  second: 

“To  be  a  person  interested,  a  beneficiary  under  a  prior 
will  must  show  that,  except  for  the  effect  of  the  later 
will,  if  valid,  to  revoke  the  earlier  one,  the  later 

586  remained  the  last  will  and  testament 

“An  heir  claiming  by  intestacy  may  caveat  a 
probated  will  regardless  of  possible  effect  of  an  earlier 
reported  will  which  has  not  been  proved  or  put  in  issue 
by  one  claiming  under  it” 

Now,  these  two  people  claim,  these  two  Caveators  claim 
under  the  prior  will  that  they  are  completely  out  of  court; 
so  they  put  that  in  issue.  The  Jenkins  caveator  joined 
with  them. 

•  •  •  • 

MR.  QUIMBY :  Yes. 

Well,  I  understood  that  by  the  putting  on  of  those  wit¬ 
nesses,  Your  Honor,  that  they  did  prove  the  prior  wilL 
THE  COURT:  I  don’t  think  so;  definitely  not. 

587  It  is  in  evidence,  but  the  only  issue,  the  only  thing 
in  issue  is  the  validity  of  the  instant  will  that  is 

the  subject  of  the  caveat 

(MR.  QUIMBY:  Yes,  that  is  true.  I  was  mistaken 
when  I  said  the  prior  one  was  in  issue.  I  meant  that  it 
was  proven,  Your  Honor. 

•  •  •  • 

588  THE  COURT:  All  right,  I  think  that  settles 
that 

Bring  the  jury  back. 

(Whereupon,  the  jury  returned  to  the  courtroom  and 
assumed  their  seats  in  the  jury  box.) 

589  Evidence  on  Behalf  of  Caveatee 

MR.  QUIMBY:  Would  you  call  Mr.  Chapman,  please? 
Thereupon 
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Ezra  D.  Chapman 

called  as  a  witness  for  and  on  behalf  of  the  Caveatee, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
BY  MR.  QUIMBY: 

Q  Mr.  Chapman,  please  keep  your  voice  up  so  we  can 
all  hear  you,  sir. 

What  is  your  full  name  ?  A  Ezra  D.  Chapman. 

Q  Where  do  you  live,  Mr.  Chapman?  A  At  the 
present  time,  Boonesboro,  Maryland. 

Q  And  are  you  employed?  A  No,  I  am  retired. 

Q  And  how  long  have  you  been  retired?  A  I  worked 
for  the  City  of  Hagerstown  for  41  years,  and  I  have  been 
retired  for  four  years. 

Q  During  her  lifetime  did  you  know  Mildred  Nyman? 
A  I  did. 

Q  Will  you  tell  His  Honor  and  these  ladies  and  gentle¬ 
men  when  you  first  became  acquainted  with  her? 
590  A  Well,  I  became  acquainted  with  the  Nyman’s 
when  I  was  married  and  that  is  46  years  ago. 

Q  And  was  Mildred  Nyman  one  of  the  persons  you 
became  acquainted  with  then?  A  That  is  right 

Q  Is  there  any  relationship  between  your  wife  and 
Mildred  Nyman?  A  Cousins. 

Q  They  are  cousins?  A  That’s  right. 

Q  During  those  40-some  years,  did  you  have  occasion 
to  see  her?  A  Well,  I  would  say  practically  every  year 
we  saw  them  either  at  our  house  or  their  house. 

Q  And  where  were  you  living  during  that  time?  A 
We  were  living  in  Hagerstown  at  that  time. 

Q  You  say  every  year  you  saw  them?  A  I  would 
say — I  would  like  to  say  it  might  be  possible  that  there 
might  have  been  a  year,  but  we  went  there  pretty  often, 
I  would  say  pretty  near  every  year.  There  might  be  ex- 


373  A 


ceptions  that  we  didn’t  get  there  one  way  or  the  other. 

Q  Bid  there  come  a  time  when  yon  saw  her  any  more 
frequently  than  once  a  year?  A  Yes,  in  1951  when  I 
was  retired  I  moved  to  below  Baltimore,  Oliver 

591  Beach,  and  at  that  time,  that  was  1951,  and  in  the 
past  four  years,  now  I  just  left  Oliver  Beach  in 

December  of  this  year,  and  at  that  time  I  have  a  son 
living  in  Washington  and  we  came  over  here  quite  often 
to  visit  him  and  practically  every  time  we  have  come 
over  here  we  would  go  to  see  the  girls,  the  Nyman  girls. 

Q  You  mean  the  Nyman  girls?  A  The  Nyman  girls; 
that’s  right. 

Q  What  time  in  1951  was  it  that  that  started,  sir? 
A  Well,  that  was  in,  I  say,  around  about  February. 

Q  Now,  will  you  tell  us  from  February,  1951,  about 
how  often  you  saw  Mildred  Nyman  up  to  the  time  of  her 
death?  A  Well,  I  can’t  say  just  definitely  but  it  was 
three  or  four  times  a  year,  maybe  oftener  than  that.  Every 
time  we  would  come  over  to  visit  our  son  we  would  gen¬ 
erally  go  to  see  them. 

•  •  •  .  • 

592  Q  Now,  will  you  tell  us  whether  you  ever  saw 
Mildred  when  she  was  living  on  Farragut  Street? 

A  Oh,  yes,  we  visited — I  was  on  Farragut  Street  in  1951 
before  they  were  taken  to  the  homes.  We  was  there  when 
she  was  sick,  many  and  many  a  time. 

Q  You  say  before  she  was  taken  to  the  home.  What 
home  do  you  mean?  A  I  mean  the  home  in — I  guess 
it  was  Takoma  Park,  I  think  that  is  where  she  went. 
The  first  home  she  went  to. 

Q  Nursing  home.  A  The  first  home  they  went  to, 
yes.  We  went  there  a  short  time  before  she  was  taken 
to  the  home,  not  too  long  before  that. 

Q  -Can  you  tell  us  about  when  that  was?  A  I  can’t 
tell  you  definitely  but  I  knew  that  at  the  time  we  were 
there,  Elma  was  complaining  a  great  deal  she  wasn’t 
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feeling  at  all  well,  and  was  complaining  very,  very  much 
at  the  time — more  so  than  usual,  that  is — that  was  Elma, 
now,  her  sister. 

Q  Yes.  A  And  we  visited  them  and  stayed  there 
several  hours  and  talked  to  them  at  that  time  and  Elma 
then  was  upstairs  practically  all  the  time  and  it 

593  wasn’t  very  long  after  that  that  they  were  taken 
to  the  home,  but  I  don’t  know  just  exactly  what 

date  they  were  taken  to  the  home,  so  it  couldn’t  have 
been  more  than  a  month  or  maybe  six  weeks  that  we 
were  there  before  they  were  taken  to  the  home. 

Q  Now,  would  it  refresh  your  recollection  to  say  that 
they  were  taken  to  the  home  on  August  1,  1951?  A 
Well,  I  would  say  it  could  be  around  about  that  time.  I 
don’t  know  definitely  because  we  didn’t  make  any — I 
didn’t  make  any — you  know — any  notations  of  the  dates. 
We  just  get  in  the  car  and  drive  over  to  our  son’s  and 
then  we  would  drive  out  to  see  them. 

Q  Now,  will  you  describe  briefly  Mildred’s  physical 
condition  as  you  saw  it?  A  Well,  Mildred’s  physical 
condition  at  that  time,  as  far — of  course  she  was  blind 
and  she  had  a  hard  time  getting  around,  but  she  got 
around  through  the  house  bv  herself,  upstairs.  They  had 
three  stories  in  that  home,  and  she  went  all  three  of  the 
floors  herself,  by  feeling  around. 

Of  course,  she  knew  the  home  well,  and  she  was  to  me 
just  as  natural  as  she  ever  was. 

We  talked  about  old  times  and  had  conversations  about 
Boonesboro  and  about  her  young  days,  and  she  liked  to 
talk  about  and  refresh  her  memory  when  people  like  old 
friends  would  come  in,  she  would  talk  about  the 

594  old  times  that  they  had,  you  know,  when  they 
would  come  to  Boonesboro  and  would  come  to 

Hagerstown  to  visit  us. 

They  used  to  visit  us  and  come  to  Hagerstown  Fair 
in  Hagerstown,  in  their  younger  days,  and  she  talked 
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about  the  Hagerstown  Fair  and  all  those  things  at  that 
time. 

Q  Yon  say  she  was  blind.  Do  yon  know  how  long  she 
had  been  blind?  A  Oh,  I  imagine  Mildred  had  been 
blind  for  at  least  15  years.  She  was  blind,  partially  blind 
only,  for  a  long  time  and  then  she  got  totally  blind.  I 
think  she  had  been  blind  totally,  I  think,  for,  I  would 
say,  10  or  15  years.  I  wouldn’t  say  definitely  the  amount 
of  years  she  was  totally  blind  but  I  would  say  it  was  at 
least  10  years  or  longer  that  she  had  been  totally  blind. 

Q  With  reference  to  her  weight,  can  you  tell  us  how 
she  appeared  to  you?  A  Well,  she  was  extremely  stout. 
She  never  was  so  stout  when  she  was  younger  but  I  mean 
after  she  got  to  having  to  stay  in  the  house  all  the  time 
and  couldn’t  get  out  and  get  any  exercise,  she  got  very 
stout. 

Q  In  other  words,  she,  as  you  say,  was  very  stout  in 
1951,  would  you  say?  A  She  was  very  stout  because 
my  wife  bought  some  clothes  for  her  and  she  had  to  buy 
size  60  to  fit  her. 

595  Q  Now,  do  you  know  Mr.  Francis  Browne,  the 
gentleman  sitting  at  the  table  there?  A  I  do. 

Q  How  long  have  you  known  him?  A  Well,  Mr. 
Browne  when  we  first  went  there,  after  their  mother  died, 

I  guess  that  has  been  25  years  or  maybe  longer,  and  we 
went  to  visit  the  girls,  I  met  Mr.  Browne  there  at  one  j 
time  and  maybe  on  two  or  three  different  occasions, 
just  met  biTu, 

The  girls  would  say,  “This  is  Francis;  he  comes  in 
and  looks  after  our  work  for  us;  he  goes  to  the  store  and 
he  looks  after  the  grass  and  the  lawn”  but  I  never  be¬ 
came  very  well  acquainted  to  talk  with  Mr.  Browne  until 
1951  when  we  were  retired  and  then  at  that  time  I  learned 
to  know  Mr.  Brown  better.  Since  that  time  I  have  known 
him  well  but  up  to  the  time  when  their  mother  died  up  | 
to  1951  I  just  met  Mr.  Browne,  never  had  any  conversa¬ 
tions  with  him  in  any  way  up  until  195L 
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Q  Now,  after  August  1.  of  1951,  when  Mildred  and 
her  sister  went  to  this  nursing  home,  did  you  ever  see 
Mildred  again?  A  Oh,  yes. 

Q  Whereabouts?  A  We  saw  her  at  the  home,  the 
first  home  she  went  into. 

596  Q  Where  was  that?  A  That  was  out  in  Ta¬ 
koma  Park,  I  believe. 

Is  that  what  they  call  it? 

Or  was  Takoma  Park  the  second  home? 

The  reason  I  say  it  was  the  first  home,  we  happened 
to  come  here  to  Washington,  and  we  didn’t  know  the  girls 
had  been  taken  to  the  home  and  we  went  over  to  visit 
them  and  we  found  there  was  nobody  home  and  we  went 
to  the  lady  next  door  and  she  said  the  girls  had  been 
taken  to  the  home  and  she  sent  us  up  to  Mr.  Browne’s 
and  we  went  from  there  up  to  Mr.  Browne’s  and  that  was 
the  first  time  we  knew  that  they  had  been  taken  to  the 
home. 

Q  Now  did  Mr.  Browne  go  with  you  to  the  home 
then?  A  Mr.  Browne  at  that  time  then  took  us  over 
to  the  home. 

Q  Now,  after  they  went — the  Nyman  girls,  as  we  call 
them — after  they  went  to  the  home,  how  many  times  would 
you  say  you  saw  Mildred,  between  that  time  and  the  time 
of  her  death?  A  Well,  I  -would  say — that  would  have 
been,  say,  three  years — I  would  say  at  least  10  or  12 
times  in  three  years. 

Q  Do  you  know  when  she  died?  A  She  died, 

597  I  think  on  December — it  was  in  1953,  close  to 
Christmas — I  believe  it  was  around  the  17th  or  18th 

of  December. 

Q  Now,  how  long  prior  to  that  time  was  the  last  time 
you  had  ever  seen  her?  A  Well,  I  had  seen  her  at 
least,  I  mean  at  least  four  or  maybe  four  or  five  weeks 
before  that. 

Q  Now,  at  any  time  that  you  visited  Mildred  in  either 
the  nursing  home  in  Takoma  Park  or  the  second  one — 
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by  the  way,  do  yon  know  where  the  second  one  was?  A 
Yes,  we  were  there  on  a  good  many  occasions. 

Q  Where  was  that?  A  It  was — I  can’t  tell  yon  where 
it  was  bnt  I  have  the  name  of  the  park  here.  Mnst  I  tell 
yon  what  the  name  of  the  park  is? 

Q  If  yon  can’t  remember,  tell  ns.  A  Forest  Glen. 
Over  in  Forest  Glen  Home. 

Q  At  any  of  the  times  that  yon  saw  Mildred  in  either 
the  Takoma  Park  home  or  the  Forest  Glen  Home  did  she 
ever  discnss  anything  abont  Mr.  Browne  in  yonr  pres¬ 
ence?  A  Yes,  she  did. 

Q  Will  yon  tell  ns  what  she  said  abont  him  as  best 
yon  recall?  A  Well,  we  were  there — well,  on  many 
598  times  she  wonld  talk  abont  Mr.  Browne  coming  to 
see  her  and  the  things  he  bronght  her  and  the 
things  that  he  had  done  for  her,  and  we  were  there,  and 
on  one  time,  I  don’t  know  what  date  it  was,  she  was  talk¬ 
ing  to  ns  in  reference  to  a  will 

Q  Abont  when  was  that,  sir?  A  Well,  that  was  some 
time  in  1952.  Some  time  in  1952. 

Q  Do  yon  remember  what  her  conversation  was  abont 
a  will?  A  Yes. 

Q  What  was  it?  A  She  said  that  Mr.  Lawrence  had 
been  to  see  her,  I  believe  my  recollection  of  it  was,  and 
Mr.  Lawrence  wanted  her  to  make  a  will. 

I  think  if  my  recollection  of  her  conversation  was  that 
she  wanted  Mr.  Lawrence  to  make  a  will  in  his  favor  and 
she  said  to  me,  she  said,  “I  don’t  want  to  do  that;  I  want 
to  give  everything  to  Francis. 

She  called  Mr.  Brown  “Francis.” 

She  said,  “I  feel  that  Mr.  Francis  shonld  have  every¬ 
thing  because  he  has  always  done  everything  for  ns  in 
the  past  15  or  20  years ;  he  was  always  at  our  door  wait¬ 
ing  on  ns.” 

•  •  •  • 
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599  she  talked  about  coming  to  Boonesboro  and  stay¬ 
ing  'with  Mrs.  Nykirk  in  Boonesboro  for  several 

weeks  and  she  wonld  come  up  with  her  and  her  sister 
and  stay  there  at  Mrs.  Nykirk ’s. 

She  also  told  us  about  her  rings.  She  said,  “Look, 
they  come  out  and  took  my  rings  away  from  me,  and  my 
jewelry — 

Q  Did  she  say  who  did  that?  A  I  said,  who  took 
your  rings,  and  where  are  they? 

She  said,  “Mr.  Lawrence  came  out  and  got  the  rings. ” 

She  said,  “I  don’t  know  why,  but  he  came  out  and 
took  all  my  jewelry  and  all  my  rings  away  from  me.” 

And  on  several  occasions  after  that  we  would  ask  her 
whether  she  ever  got  her  rings  and  she  said,  “No,  Mr. 
Lawrence  never  brought  them  back  to  me.” 

Q  By  the  way,  was  she  ever  in  Boonesboro,  do  you 
know?  A  In  Boonesboro? 

Q  Yes.  A  Well,  her  father  was  bom  in  Boonesboro, 
and  they  came  to  Boonesboro  and  stayed  with  my  wife’s 
aunt  in  their  younger  days,  practically  every  summer 
for  weeks  at  a  time,  her  and  her  mother — that  is,  the 
two  girls  and  their  mother — and  they  also  used  to  come 
to  Braddock’s  Heights  quite  often  and  stay  there  for 
the  summer.  But  when  they  come  to  Boonesboro,  they 
would  stay  there  with  my  wife’s  aunt  for  a  month  at  a 
time  or  a  couple  of  weeks  at  a  time  in  the  summer 
time,  they  would  come  up  there. 

•  •  •  • 

600  Q  Is  there  a  family  burial  lot  up  there  for  the 
Nyman’s?  A  That’s  right. 

Q  Can  you  tell  us  from  your  knowledge,  if  you  know, 
whether  the  remains  of  the  sister  Elma,  where  they  were 
buried?  A  They  were  buried  in  Boonesboro;  so  was 
the  father.  The  father  died  at  my  wife’s  aunt’s  home  in 
Boonesboro.  He  died  there  and  was  buried  from  her 
home,  in  the  cemetary  lot.  They  have  a  lot  there  and 
she  was  buried,  Elma,  was  buried  in  Boonesboro. 

Q  Now,  you  said  that  you  had  certain  discussions  with 
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Mildred  when  you  would  call  on  her  out  at  these  nursing 
homes.  Will  you  tell  us  generally  what  type  of  dis¬ 
cussions  they  would  he?  A  Well,  we  would  gen- 

601  erally  talk  about  her  people  or  about  my  sons. 

I  had  two  sons  and  when  my  sons  were  bom  they 

sent  them  clothes  and  she  would  always  ask  about  the 
children,  about  my  sons.  She  would  ask  me  how  many 
children  they  had  and  whether  they  were  living  and 
whether  Douglas  was  still  living  in  Hagerstown  and 
whether  he  was  still  working  for  Fairchild’s,  and  she 
would  ask  where  Franklin  was  living. 

I  told  them  he  was  living  here  in  Washington  and  she 
said,  “Is  he  still  working  for  the  Underwood  people?” 
and  I  said,  “He  is,”  and  she  would  talk  about  the  time 
when  she  used  to  come  to  Boonesboro. 

One  time  I  remember  she  was  talking  about  when  she 
used  to  come  up  there  and  go  out  to  a  man  by  the  name 
of  Barkman,  who  run  a  store  there  in  Boonesboro,  Davey 
Barkman.  We  was  talking  about  that  at  one  time. 

MR.  DENIT:  Can  we  fix  the  dates  here?  We  are 
rambling  along  over  twenty  years. 

THE  WITNESS:  I  can’t  fix  definite  dates. 

THE  COURT:  Well,  do  as  well  as  you  can,  Mr. 
Chapman. 

THE  WITNESS:  Yes.  You  know  it  was  just  a  mat¬ 
ter  of  visiting,  and  you  don’t  know  of  anything  like 
that  coming  along. 

BY  MR.  QTTIMBY: 

Q  I  asked  of  conversations  at  the  two  nurs- 

602  ing  homes  which  necessarily  would  mean  between 
August  1, 1951  and  the  time  of  her  death.  A  Now, 

that  is  when  these  conversations  was —  ! 

•  •  •  • 

Q  Now,  these  times  that  you  would  visit  her  out  at 
either  Takoma  Park  or  Forest  Glen,  was  she  up  and 
around  or  in  a  chair  or  in  the  bed?  A  She  was  around. 
She  was  mostly  in  a  chair,  sitting  in  a  chair,  mostly,  j 


380  A 


but  she  would  walk  around  by  feeling — sbe  got  up  and 
walked  around  in  the  room  and  was  fixing  her  hair. 
Several  times  sbe  was  fixing  ber  bair  several  times  when 
we  were  there.  One  time  sbe  was  eating  ber 

603  lunch.  Sbe  would  ask  my  wife — sbe  was  fixing 
ber  bair  one  day  and  sbe  couldn’t  find  her  bobby 

pins  and  sbe  asked  my  wife  if  sbe  bad  any  more  bobby 
pins  laying  there  on  the  table  that  was  before  ber  and 
my  wife  says,  “Yes,”  and  sbe  got  them  and  give  them 
to  her. 

Q  Now,  Mr.  Chapman,  based  on  your  observation  of 
Mildred  Nyman,  at  the  time  you  saw  ber  in  the  nursing 
borne  and  prior  to  that  time,  will  you  tell  us  whether 
in  your  opinion  on  November  13,  1952,  Mildred  Nyman 
was  capable  of  executing  a  valid  deed  or  contract?  A  I 
would  say  yes,  definitely. 

•  •  •  • 

BY  MB.  QTTIMBY: 

Q  Mr.  Chapman,  in  the  will  of  Mildred  Nyman  dated 
November  13,  1952,  which  is  in  evidence  here,  there  is  a 
bequest  of  the  sum  of  $200.00  to  Mary  Chapman.  Who 
is  Mary  Chapman?  A  That  is  my  wife. 

•  •  •  9 

Cross  Examination 
BY  MB.  DENIT: 

Q  Before  appearing  here  today  as  a  witness,  bad  you 
ever  seen  the  will  of  November  13,  1952?  A  Have 

604  I  seen  it? 

Q  Yes.  A  No,  I  have  never  seen  the  will. 

Q  Never  knew  that  such  a  will  existed?  A  Yes,  I 
knew  there  was  a  will  existed. 

Q  When  were  you  told  that  your  wife  was  the  bene¬ 
ficiary  under  that  will?  A  After  Mildred  bad  died  some 
little  time. 

Q  Was  it  after  Mildred  bad  told  you  that  sbe  was 
going  to  give  everything  to  Frank?  A  No.  Yes — after 
that,  yes. 
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Q  After  Mildred  told  yon  she  was  going  to  give 
everything  to  Frank.  A  Now,  wait  a  minute,  now,  wait 
until  I  get  this  right.  I  don’t  know  whether  I  am  under¬ 
standing  the  question  just  exactly  right: 

After  Mildred  died,  I  heard  about  the  will,  but  I  didn’t 
see  the  will  before  Mildred  died.  I  didn’t  see  the  will 
before  Mildred  died  or  I  didn’t  see  the  will  after  Mildred 
died,  but  I  heard  about  the  will  after  Mildred’s  death. 
Now,  I  want  to  make  that  very  plain. 

Q  You  may  make  anything  plain  you  desire,  sir. 

Did  you  ever  see  a  copy  of  the  will  of  November  13,  j 
1952,  before  taking  the  witness  stand?  A  Yes, 

605  I  have  seen  the  wilL  That  is  before  I  taken  the — 
before  I — Mr.  Browne  I  think  showed  it  to  us 

after  Mildred’s  death. 

Q  How  long  after?  A  Oh,  it  could  have  been  a 
couple  of  months.  I  don’t  know  just  exactly.  Could  have 
been  a  couple  of  months  after  that.  I  don’t  know  just 
definitely,  because  I  didn’t  make  any  notation.-  I  never 
thought  anything  of  knowing  anything  would  come  up 
but  it  was  after  the  death  of  Mildred.  It  might  have 
been  a  couple  of  months,  might  have  been  a  month  but 
it  was  a  couple  of  months,  I  imagine,  after  that. 

Q  Where  did  Mr.  Browne  show  you  this  paper?  A 
It  might  have  been  at  his  home  because  we  went — it  could 
have  been,  I  wouldn’t  say  positive  about  that,  but  it 
might  have  been  at  his  home.  He  told  us  about  it 

Q  Did  he  ask  you  and  your  wife  to  come  over  and 
look  at  a  will  that  Mildred  had  left?  A  No,  he  didn’t 
ask  us  to  come  over. 

Q  You  mean  you  just  happened  in?  A  Well,  it 
could  have  been  at  Mildred’s  death.  We  came  up  to 
Mildred’s  funeral.  It  could  have  been  after  that,  then 
we  went  to  Mr.  Browne’s  house  after  that 

Q  You  mean  on  the  same  day  of  the  funeral?  A  No, 
not  the  same  day.  We  stayed  up  here  at  my  son’s 

606  perhaps  for  a  week  after  that 

Q  Well,  did  you  visit  with  the  Browne’s  during 
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that  week?  A  We  went  to  Browne’s  to  the  funeral.  We 
went  and  took  Mildred’s  body  to  Boonesboro  in  my  car, 

Mr.  Browne  and  myself,  and  buried  her;  then  we  came 
back  to  the  Browne’s  and  we  were  there  and  then  we 
went  to  my  son’s. 

As  far  as  knowing  definitely  when  I  saw  that  will,  I 
wouldn’t  say  definitely  when  I  saw  that  will  but  it  was 
after  Mildred’s  death. 

Q  Mr.  Chapman,  how  long  did  you  remain  at  the 
Browne  home  after  returning  from  the  funeral?  A  We 
didn’t  remain  there  very  long  but  we  could  have  gone 
to  the  Browne’s  home  from  my  son’s  over  there  before 
we  left  for  Baltimore. 

Q  I  didn’t  ask  you  that.  How  long  did  you  remain 
at  his  home  after  the  funeral?  A  Didn’t  remain  at  the 
Browne’s  home  at  all. 

Q  Now,  it  wasn’t  the  date  of  the  funeral  that  Mr. 

Browne  told  you  about  the  will.  A  No,  it  was  not. 

Q  Was  it  the  next  day?  A  I  can’t  say.  I  don’t 
know. 

Q  Was  it  within  a  week?  A  I  really  can’t 
607  tell  you  that. 

Q  Why  not?  A  Because  I  don’t  know.  I  don’t 
just  remember  at  the  time  when  it  was.  I  have  no  way 
of  telling  definitely  when  the  time  was. 

Q  What  did  he  say  to  you  with  respect  to  the  will?  * 

A  He  just  told  my  wife  that  Mildred  had  left  her  $200 
or  something  like  that,  and  Mildred  had  told  us  at  the 
home  that  she  was  making  a  will  and  that  she  would 
make  a  will  in  favor  of  Mr.  Browne  before  she  died 

Q  So  you  were  a  little  bit  surprised  that  your  wife 
would  be  a  beneficiary,  weren’t  you?  A  I  was  surprised 
very  much,  yes,  sir. 

Q  And  did  you  tell  Mr.  Browne  so?  A  I  don’t  know 
whether  I  did  or  not.  I  don’t  know  what  I  said  to  Mr. 

Browne  at  that  time. 

Q  Now,  can  you  pinpoint  the  time  of  the  year  it  was  * 
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that  yon  had  this  conversation  in  which  Mildred  told 
yon  she  had  made  a  will  leaving  everything  to  Francis? 
A  It  was  around  abont  Christmas  in  1952. 

Q  Aronnd  abont  Christmas  in  1952.  A  Yes. 

Q  Did  yon  know  at  that  time  that  Mildred’s  affairs 
were  being  administered  by  the  National  Savings 

608  and  Trust  Company  because  she  was  mentally  and 
physically  incapable  of  taking  care  of  her  affairs? 

A  No,  I  didn’t  know  a  thing  abont  that. 

Q  Did  yon  know  that  on  April  9,  1952,  this  Court  had 
appointed  a  Conservator  for  Mildred?  A  No,  I  knew 
nothing  abont  that  at  alL 

Q  Did  Mr.  Browne  ever  discuss  with  yon  the  fact  that 
he  himself  had  applied  to  have  a  Conservator  appointed 
for  her? 

Are  you  now  surprised  to  know  that  there  was  a  Con¬ 
servator  appointed  for  her?  A  Well,  I  have  heard  be¬ 
fore  we  come  into  Court  that  there  was  something  along 
that  line  but  up  until  aronnd  in  1952  I  didn’t  know  any¬ 
thing  abont  it,  but  just  before  we  come  into  the  court, 
or  that,  rather — let’s  see — I  think  this  case  has  been 
hanging  for  I  don’t  know  how  long — I  don’t  mean  just 
with  these  present  lawyers,  but  up  before  this,  it  was 
supposed  to  come  np  once  before,  and  I  knew  it  at  that 
time  but  I  don’t  know  how  long  ago  that  has  been;  maybe 
six  months  ago;  I  knew  it  at  that  time,  that  something 
like  that  was  happening  in  the  court. 

Q  What  did  yon  really  know?  What  had  yon  heard? 
A  Well,  I  heard  that  there  was  just  some  objections  to 
the  will,  that  Mr.  Brooke,  I  believe,  and  somebody 

609  else,  had  made  some  objections  to  the  will,  and 
they  wasn’t  satisfied  with  it,  that  Mildred  shouldn’t 

have  made  it  that  way,  or  along  those  lines.  I  don’t 
know  just  exactly  what  was  said. 

Q  Yon  never  knew  that  her  mental  capacity  to  make 
a  will  was  challenged?  A  Well,  when  I  was  visiting 
her  in  1952,  no. 
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Now,  I  think  when  this  case  was  coming  np,  yes,  I 
knew  at  that  time  that  her  mind  was  challenged,  just 
before  this  case  was  coming  np;  that  is,  not  this  case  in 
this  conrt,  bnt  the  case  that  was  coming  np  six  months 
ago,  I  knew  it  at  that  time,  that  her  mind  was  challenged. 
I  knew  it  at  that  time. 

Q  Nobody  ever  told  yon  abont  her  mind  being  chal¬ 
lenged  in  1952,  did  they?  A  No,  not  while  I  was  visit¬ 
ing  her  at  the  homes,  they  didn’t. 

Q  When  did  you  first  express  an  opinion  that  in  yonr 
judgment  she  was  mentally  competent  to  make  a  will  on 
November  13,  1952?  A  I  never  expressed  anything,  be¬ 
cause  I  knew  all  along  that  her  mind  was  all  right.  I 
didn’t  know  it  was  necessary  to  express  anything.  In 
all  my  visiting  with  her,  her  mind  to  me  was  just  as 
good  as  it  was  40  years  ago. 

Q  Now,  Mr.  Chapman,  were  you  ever  asked  the 
610  question  prior  to  taking  the  witness  stand  and  be¬ 
ing  sworn  in  this  case,  whether  in  your  opinion 
she  was  mentally  competent  to  make  a  will  on  November 
13,  1952?  A  I  think  maybe  my  lawyer  might  have  asked 
me.  I  had  several  talks  with  him.  He  might  have  asked 
me  something  about  that,  but  I  don’t  know.  We  had  a 
talk  with  him. 

Q  Your  lawyer?  A  I  mean  the  lawyer  that  is  rep¬ 
resenting  Mr.  Browne. 

Q  Well,  do  you  and  Mr.  Browne  have  the  same  law¬ 
yer?  A  I  don’t  have  any  lawyer,  but  this  Mr.  Browne’s 
lawyer  was  the  man  that  was  talking  to  me,  the  man 
that  is  handling  this  case.  I  don’t  have  any  lawyer 
myself.  I  don’t  need  any. 

Q  All  right. 

When  did  you  first  express  an  opinion  to  him  that  in 
your  judgment  she  was  mentally  competent  on  November 
13,  1952?  A  I  talked  to  Mr.  Quimby  maybe  two  weeks 
ago. 
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Q  Is  that  the  first  time?  A  That  is  the  first  time 
I  ever  saw  Mr.  Qnimby,  about  two  weeks  ago. 

Q  And  at  that  time  did  you  express  the  opinion  that 
I  asked  you  about?  A  Yes,  I  told  Mr.  Quimby  I 
thought  her  mind  was  all  right. 

611  Q  Now,  as  a  matter  of  fact,  you  never  saw  her 
on  November  13,  1952,  did  you?  A  1952?  Sure 

I  saw  her. 

Q  On  November  13,  1952?  A  I  don’t  know  whether 
it  was  that  particular  day,  no.  I  don’t  know  whether  it 
was  November  13th,  but  I  saw  her  in  November,  and  I 
saw  her  in  December,  and  I  saw  her  quite  often  from 

1951  up  to  1953  when  she  died. 

•  •  •  • 

Q  Did  you  see  Mildred  Nyman  on  November  13,  1952? 
A  I  can’t  answer  that  question.  I  don’t  know. 

Q  Why  not?  A  Because  I  don’t  know  whether  I 
was  there  on  November  13th.  I  have  no  way  of  knowing 
whether  I  was  there  on  November  13th. 

Q  Did  you  see  her  on  November  7,  1952?  A  I  have 
no  way  of  knowing. 

Q  Did  you  see  her  on  November  3,  1952?  A  I  don’t 
know.  I  have  no  way  of  knowing.  I  kept  no  dates  of 
when  we  visited  there.  I  have  no  way  of  knowing. 

Q  Then  you  are  not  able  to  tell  His  Honor  and 

612  the  ladies  and  gentlemen  of  the  jury  whether  you 
ever  saw  Mildred  Nyman  during  the  month  of 

November,  1952,  or  not,  are  you?  A  I  can  say  we  saw 
her  in  that,  but  I  couldn’t  say  any  date  because  I  don’t 
know. 

Q  How  can  you  say  that  you  saw  her?  A  Because 
we  was  over  here  at  that  time,  but  I  don’t  know  the 
dates. 

Q  What  date  in  November  were  you  here?  A  I 
really  can’t  tell  you  because  I  don’t  know.  I  kept  no 
dates — in  other  words,  I  was  tired  and  we  would  get  up 
sometimes  some  morning  and  my  wife  would  say,  “Let’s 
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drive  over  to  the  boy’s,  and  we  would  come  over  to  the 
boy’s,  and  I  didn’t  have  to  keep  track  of  dates  because 
I  had  no  job,  wasn’t  working,  and  I  had  no  reason  to 
keep  dates. 

Q  Now,  Mr.  Chapman,  yon  said  that  Mildred  Nyman 
told  you  Mr.  Francis  Browne  had  been  good  to  her 
and  doing  a  great  many  things  for  her  for  15  or  20 
years;  right?  A  That’s  right. 

Q  And  that  would  be  15  or  20  years  prior  to  1952, 
right?  A  That’s  right. 

Q  Don’t  you  know  as  a  matter  of  fact  that  Mildred 
and  Elma  were  living  with  their  mother  until  their 
mother  died  in  1939?  A  Well,  I  said  after  their 

613  mother  died  I  think  I  made  that  statement  when 
I  was  talking,  from  the  time  that  their  mother  died, 

on  up,  that  Mr.  Browne  come  to  that  house — I  don’t  know 
exactly  when  their  mother  died,  but  from  the  time  that 
their  mother  died,  from  that  time  on  Mr.  Browne  went 
to  that  house,  so  the  girls  told  us,  and  went  to  the  stores 
for  them  and  looked  after  things  around  the  house,  and 
in  general  week-in  and  week-out,  every  week. 

Q  Which  one  of  the  girls  told  you  that,  and  when? 
A  Well,  when  we  would  visit  them,  Elma  would  gener¬ 
ally  talk  to  us  and  tell  us  and  also  Mildred  told  us  that 
Mr.  Browne  always — and  we  met  Mr.  Browne  there  just 
long  enough  to  meet  him  when  he  would  bring  groceries 
in,  or  on  several  occasions. 

Q  Did  Mildred  ever  tell  you  that  Mr.  Browne  had 
presented  a  claim  against  Elma’s  estate  on  account  of 
these  alleged  services —  A  No,  sir — 

Q  Wait  until  I  finish,  please,  sir. 

— for  $1,025.00?  A  No,  she  did  not 

Q  Or  $828.00?  A  She  did  not. 

Q  Or  $800.00?  A  No. 

614  Q  For  $3,171.00?  A  No. 

Q  Did  you  know  that  he  had  presented  such  a  claim? 
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A  No,  I  didn’t  know  anything  abont  that,  because  I 
didn’t — no,  I  didn’t  know  anything  about  that  at  all. 

Q  Now,  when  was  this  conversation  that  you  say 
you  had  with  Mildred  in  which  Mr.  Lawrence  was  re¬ 
ferred  to?  A  Well,  the  reason  why  I  saw  it  was  at 
Christmas,  we  were — I  definitely  know  we  was  there 
either  before  Christmas  or  a  short  time  after  Christmas, 
just  about  Christmastime. 

Q  Of  what  year?  A  Of  1952;  and  the  reason  why  I 
know  it  was  Christmas,  Mildred  was  talking  to  us  about 
she  wanted  some  money  at  that  particular  time,  she 
wanted  to  give  us  a  little  Christmas  gift,  and  she  wanted 
to  give,  I  think,  some  of  the  help  some  Christmas  gifts, 
a  little  Christmas  gift,  and  she  said  she  asked  Mr.  Law¬ 
rence  for  some  money  at  that  time  to  give  some  of  the 
help  there  around  a  dollar  or  something  like  that,  I  think 
she  mentioned,  and  Mr.  Lawrence  wouldn’t  give  her  any 
money,  and  she  said  she  couldn’t  understand  why.  She 
said,  “He  gave  me  some  money  last  year,  and  he  wouldn’t 
give  me  any  this  year.” 

615  Q  Have  you  told  us  all  she  said?  A  Well,  and 
she  had  the  conversation  about  the  will,  that  Mr. 
Lawrence  had  come  there  and  told  her  she  ought  to  make 
a  will,  and  I  think,  my  recollection  of  the  conversation 
was  that  he  was  going  to  have  a  will  made  and  send  it 
out,  I  believe,  by  a  lawyer  to  have  it  checked  up  or 
whatever  they  would  do,  and  she  said  that  she  wanted 
Francis  to  have  what  she  had  because  Francis  had  always 
been  so  good  to  them  in  the  last  years  and  she  wanted 
Francis  to  have  what  she  had. 

Q  And  did  she  say  that  she  had  made  such  a  will? 
A  No,  she  didn’t  tell  me  that;  I  don’t  think  she  had 
made  it  yet,  at  that  time,  that  is,  because  she  said  Mr. 
Lawrence  wanted  her  to  make  a  will  and  she  didn’t  say 
whether  she  had  made  it  yet  or  not. 
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Q  And  she  didn’t  tell  yon  at  that  time  that  she  had 
already  signed  a  paper  dated  November  13,  1952,  in 
which  she  was  giving  yonr  wife  $200.00?  A  No,  she 
didn’t  tell  this;  I  don’t  think  she  would  have  told 

616  ns  that  anyway. 

Q  Sir?  A  I  don’t  think  she  would  have  told 
my  wife  she  give  her  $200  in  the  will. 

Q  Well,  she  had  been  accustomed  to  giving  presents  > 

to  you  and  your  wife,  you  said,  didn’t  you?  A  Well, 
nothing  to  amount — no,  she  said  she  was  going  to  give 
my  wife  a  little  Christmas  gift,  a  dollar  would  have  been 
all  it  would  have  been  if  she  had  give  it  to  her. 

Q  She  was  accustomed  to  give  her  a  dollar  for  Christ¬ 
mas?  A  That  is  what  she  gave  at  the  home  in  1951,  so 
I  imagine  that  is  what  it  would  have  been  in  1952.  She 
gave  a  dollar  apiece  at  the  home,  in  1951. 

Q  Now,  Mr.  Chapman,  was  Mr.  Browne  with  you  and 
your  wife  when  you  made  this  visit  in  December  of  1952? 

A  No,  he  was  not. 

Q  Did  Mr.  Browne  and  his  wife  ever  go  with  you  to 
the  home  to  pay  a  visit?  A  We  had  gone  out  with 
them  on  several  occasions,  yes. 

Q  Many,  or  just  infrequently?  A  Well,  just  once 
in  a  while,  because  when  we  would  come  over  on 

617  Sunday  my  son  would  take  us  out  to  the  home 
because  he  lives  in  Washington  and  he  knew  Wash¬ 
ington  well  and  he  could  drive  me  there.  Sometimes — I 
didn’t  know  too  much  about  where  that  last  home  was. 

I  didn’t  know  how  to  get  out  there,  and  I  would  go  to 
Mr.  Browne’s  and  I  would  go  out  to  the  home  with  him. 

I  don’t  know  much  about  Washington.  I  get  lost  very 
easily  in  Washington. 

Q  Mr.  Chapman,  did  you  know  who  Miss  Mildred’s 
attending  physician  was?  A  No,  I  do  not. 

Q  Did  you  ever  make  any  inquiry?  A  No,  I  might 
have — no,  I  didn’t. 

•  •  •  • 
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618  Q  Do  yon  know  Mr.  John  Davis?  A  Who? 

Q  John  Davis?  A  Oh,  yes,  I  do  know  Mr. 
Davis.  He  is  a  witness  back  there  I  believe  in  the  room. 

Q  Do  yon  know  Miss  Gallagher?  A  I  know  Mrs. 
Gallagher,  yes. 

Q  Do  yon  know  Mrs.  Latta?  A  I  know  Mrs. 

619  Latta,  yes. 

Q  Is  yonr  wife  also  a  witness  in  this  case?  A  j 

She  is. 

Q  And  Mrs.  Effie  Browne?  A  She  is. 

•  #  •  • 

Q  Now,  yon  said  that  Mildred  was  able  to  travel  the 
three  stories  in  the  Farragnt  Street  honse.  A  That  is 
right,  she  was. 

Q  Prior  to  going  to  the  nnrsing  home.  A  At  the 
nnrsing  home? 

Q  Prior  to  going  to  the  nnrsing  home.  A  That’s 
right. 

Q  Did  yon  ever  see  her  make  the  trip  from  the  j 

620  basement  to  the  third  story?  A  Not  from  the  i 
basement,  no.  Yon  see,  the  honse  was  three  stories  j 

from  the  first  floor. 

Q  Did  yon  ever  see  her  make  the  trip  from  the  first 
to  the  third  floor?  A  I  did.  We  went  there  on  several 
occasions  when  she  was  still  in  bed  and  she  came  down 
from  np  there,  down  to  the  room  where  we  were,  down¬ 
stairs. 

Q  And  remained  there  nntil  yon  left?  A  -And  re¬ 
mained  there  the  whole  time  we  were  there. 

Q  And  she  came  down  with  whose  assistance?  A 
She  came  down  by  herself,  coining  down  the  bannister. 

Q  Hanging  on  to  a  rail;  is  that  it?  A  Well,  she  felt  j 
her  way.  I  don’t  know  whether  she  was  hanging  on  bnt  I  i 
conld  see  her  coming  down  the  steps  feeling  her  way  i 
around. 

Q  Yon  saw  the  bannister,  didn’t  yon?  A  Yes. 
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Q  And  yon  saw  her  nsing  that  to  guide  her?  A 
That’s  right. 

Q  And  yon  were  walking  in  front  or  behind  her?  A 
I  wasn’t  with  her  at  all.  I  was  downstairs. 

•  •  •  • 

622  David  Dill 

willed  as  a  witness  for  and  on  behalf  of  the  Caveatee, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
BY  MR.  QUIMBY: 

Q  What  is  yonr  full  name,  please,  sir?  A  David 
HilL 

Q  Where  do  yon  live,  Mr.  Hill?  A  I  live  Fifty 
Ninth  Place,  Northeast. 

Q  Is  that  in  Washington,  D.  C.?  A  Yes,  sir. 

Q  How  long  have  yon  lived  in  Washington?  A  Ever 
since  1912. 

Q  What  is  yonr  present  occupation?  WTiat  do  yon 
do  for  a  living?  A  Well,  painting,  doing  a  little  car¬ 
penter  work,  plastering;  anything  like  that. 

Q  Now,  during  her  lifetime  did  yon  know  Miss  Mil¬ 
dred  Nyman?  A  Yes,  sir. 

623  Q  How  long  did  yon  know  her?  A  Twelve  or 
thirteen  years.  I  know  it  has  been  every  bit  of 

twelve  years. 

Q  Do  yon  know  where  she  lived  during  that  time  yon 
knew  her?  A  Yes,  sir,  I  do  know  where  she  lived.  She 
lived  on  Farragnt  Street. 

•  •  •  • 

Q  Did  yon  ever  have  occasion  to  go  to  that  home? 
A  I  went  there  plenty  of  times.  I  used  to  go  there 
every — about  two  or  three  times  a  month,  like  that — and 
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cut  the  grass  and  paint  her  kitchen,  wash  her  kitchen 
ceiling ;  sometimes  the  sewer  or  the  bathroom  gets  stopped 
up,  I  ran  down  and  fix  that  up  for  her,  unstop  it. 

Q  Now,  you  said  you  knew  her  for  12  years 

624  or  so.  A  Yes. 

Q  Do  you  know  how  long  during  that  time  she 
lived  on  Farragut  Street?  A  From  that  time  until  she 
got  taken  over  to  the  home. 

Q  To  the  home? 

Do  you  know  when  that  was?  A  That  was  around 
about  1951. 

Q  Now,  up  to  that  time,  in  1951,  when  she  went  to 
this  home  that  you  speak  of,  can  you  tell  us  how  many 
times  you  went  to  her  home,  say,  in  the  year  of  1950?  A 
Well,  in  1950 — 

Q  In  other  words,  a  year  before  she  moved  away 
from  there,  about  how  many  times —  A  Before  she 
went  to  the  home? 

Q  Yes.  A  Oh.  Well,  in  fact  I  went  there,  about — I 
believe  something  about  a  week  or  two  weeks  before  she 
moved  and  went  to  the  home. 

Q  During  that  time  did  you  ever  see  her  there?  A 
Lots  of  times  I  would  be  down  in  the  kitchen  talking  with 
her  sister.  She  wanted  to  know,  she  says,  “Is  Dick 
down  there  ?” 

Q  Did  you  ever  have  any  conversation  with 

625  Mildred  while  you  were  there?  A  Yes,  sir. 

Q  Will  you  tell  His  Honor  and  these  ladies  and 
gentlemen  what  you  talked  to  her  about? 

MB.  DENIT:  Fix  the  time  and  place,  please,  sir. 

MB.  QUIMBY :  I  said  within  a  year  before  she  moved 
out  to  the  home. 

THE  WITNESS :  Yes. 

Well,  lots  of  times  she  would  say,  Well,  she  didn’t  know 
what  she  would  do  if  it  wasn’t  for  Mr.  Browne. 

Lots  of  times  I  would  be  out  there  on  little  jobs  for 
Mr.  Browne,  he  run  by  with  the  car,  carry  me  down 
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there,  I  get  out  and  run  in  the  house.  Sometimes  a  half 
a  day,  sometimes  a  day,  sometimes  a  couple  hours. 

BY  MR.  QUIMBY: 

Q  Now,  did  you  ever  talk  to  her  about  Mr.  Browne, 
or  she  talk  to  you  about  him,  other  than  what  you  have 
just  told  us?  A  Well,  she  told  me  several  times  she 
didn’t  never  know  what  she  would  do  if  it  wasn’t  for 
Mr.  Browne. 

Q  Now,  do  you  know  of  your  own  knowledge  any¬ 
thing  that  Mr.  Browne  did  for  her?  A  Why,  yes,  I 
have  a  whole  lot,  because  several  times  he  went  by  there 
— one  time  and  there  she  was  lying  on  the  floor, 

626  she  couldn’t  get  up.  He  had  to  help  her  up. 

And  her  sister,  he  had  to  help  her — her  sister 
help  him — her  and  Mr.  Brown  got  her  up  off  the  floor. 

Q  Now,  you  told  us  about  going  over  there,  I  believe 
you  said  to  cut  the  grass?  A  Yes,  sir. 

Q  And  do  some  painting  and  so  on?  A  Yes,  sir. 

Q  Who  paid  you  for  that  work?  A  Well,  some  of  it 
she  paid  for,  some  of  it  Mr.  Browne  paid  for.  Most  of 
the  time  Mr.  Browne  would  give  me  the  money.  I  don’t 
know  how  it  was  but  he  would  just  hand  me  the  money. 

Q  What  would  that  be  for?  A  Well,  I  know  he 
handed  me  the  money  for  painting  the  rooms  for  her. 
He  handed  me  the  money  for  jacking  up  the  porch  and 
putting — 

Q  The  porch  whereabouts?  A  On  Farragut  Street 
where  she  lived  at. 

Q  At  their  home.  A  At  their  home.  The  whole  gut¬ 
ter  of  the  porch,  runner  of  the  porch  had  rotted  loose. 
The  porch  sagging  down.  You  just  could  bear  your 
weight  on  it.  You  could  hardly  bear  your  weight  on 
it. 

627  So  I  told  him  one  evening,  I  said,  “Well,  Mr. 
Browne,  you  get  the  stuff,  I  will  do  the  work,”  so 

I  go  and  get  a  jack  and  jack  that  porch  up  and  run  that 
piece  of  timber  all  the  way  from  one  end  to  the  other. 


Q  Well,  did  lie  get  the  stuff,  as  yon  say?  A  Yes, 
sir,  he  got  it  and  hanled  it  there. 

Q  After  she  went  to  the  home  do  yon  know  where 
that  home  was  she  went  to?  A  Well,  one  home  she 
went  ont  there  off  of  Brookland,  I  don’t  know  exactly. 
Then  she  moved  from  that  home  over  to  Takoma  Park. 

Q  Well,  she  was  in  a  place  in  Takoma  Park?  A 
Yes. 

Q  And  do  yon  remember  the  name  of  the  other  place? 
A  That  was  in  Brookland  where  she  was  at  first. 

Q  Was  it  Brookland  or  Forest  Glen?  A  Brookland. 

Q  Brookland,  yon  think  it  was?  A  Yes,  sir. 

Q  Now,  did  yon  ever  have  occasion  to  visit  her  ont 
there  in  that  home,  wherever  she  was?  A  Yes. 

Q  What  were  yon  doing  ont  there?  A  I  was  ont 
there  fixing  np  some  chairs  in  Brookland.  I  fixed 
628  some  chairs  ont  there.  I  painted  three  rooms  ont 
there. 

Well,  by  going  throngh  the  hall  from  one  room  to  the 
other,  she  would  be  lying  np  on  the  bed  or  sitting  np  in 
a  chair,  and  I  walked  by  and  I  asked  her  how;  she  was 
feeling,  and  she  said,  “Oh,  is  that  Dick?” 

I  said,  “Yes,  Miss.” 

And  she  asked  me,  “Well,  how  I  feeling  today?” 

I  would  tell  her  I  was  feeling  right  good  today. 

And  from  time  to  time  I  asked  her  how  she  felt.  Well, 
she  always  seemed  to  feel  all  right  I  never  seen  no 
more  than  just  when  she  was  from  the  old  home  place. 

Q  Did  yon  notice  anything  particular  that  was  dif¬ 
ferent  about  her  from,  say,  a  year  or  so  before  she  left 
her  home  on  Farragut  Street  until  np  close  to  the  time 
she  died?  A  Well,  she  seemed  to  be  about  the  same 
thing. 

Q  And  about  when  was  the  last  time  yon  saw  her,  do 
yon  know?  A  1952. 

Q  Do  yon  know  what  time  it  was  in  1952?  A  No; 
it  was  the  latter  part  of  spring,  as  near  as  I  can  get  at 
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it,  because  all  of  them  brought  out  there  that  day  to 
eat,  something  out  underneath  the  trees,  because 

629  the  lady  got  me  to  fix  the  chairs,  and  carry  them 
out  and  line  them  up,  and  she  got  all  they  could 

get  out,  walking,  out  there  underneath  the  trees,  to  eat 
their  lunch,  and  from  that  time,  practically  by  working 
around  there,  I  knowed  the  lady,  and  she  used  to  call  me 
from  going  past  through  the  hall — here  was  her  room, 
say,  like  in  here,  and  I  would  be  going  down  the  hall 
and  there  she  would  be  sitting  up  and  I  would  just  ask 
her  how  she  feel  today,  like  that,  from  time  to  time. 

Q  Now,  can  you  state  in  your  opinion  and  belief 
whether  Miss  Mildred  Nyman,  on  November  13,  1952,  was 
able  to  draw  a  deed  or  a  contract  that  would  be  a  good 
deed  or  contract? 

ME.  DENIT:  We  object  to  that,  the  form  and  the 
substance  of  the  question. 

THE  COUBT:  What  is  the  objection,  Mr.  Denit?  I 
mean,  isn’t  he  trying  to  ask  here  whether  in  his  opinion 
she  was  competent  to  make  a  valid  deed  or  contract? 

ME.  DENIT:  I  suppose  so,  but  that  is  a  very  simple 
question.  He  could  ask  that,  if  Your  Honor  please. 

No.  2,  this  witness  isn’t  in  any  position  to  express  an 
opinion  that  would  be  helpfuL 

THE  COUBT:  I  think  that  goes  to  the  weight  of  the 
evidence,  not  the  admissibility. 

•  •  •  • 

630  Q  Will  you  state  whether  in  your  opinion  Miss 
Mildred  Nyman  on  November  13,  1952,  was  capable 

of  executing  a  valid  deed  or  contract?  A  Well,  I  seem 
to  think  she  was  because  I  couldn’t  see  any  difference  in 
her. 

Q  Any  difference  in  her  when?  A  When,  the  last  I 
seen  of  her. 

Q  As  compared  to  what?  A  With  the  first  time  I 
seen  her.  She  always  acted  bright  to  me.  The  only  thing 
I  knowed  about  it,  she  just  couldn’t  see. 
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Cross  Examination 
BY  MB.  DENIT: 

Q  Was  it  the  late  spring  of  1952  that  you  saw  her 
last?  A  Yes,  sir. 

Q  How  old  are  you?  A  I  am  sixty-four. 

Q  Did  you  ever  work  for  Mr.  Browne?  A  Oc- 

631  casionally  I  would  go  off,  he  would  go  off  and 
have  his  friends  he  knowed,  and  he  send  me  to 

them  to  do  different  jobs. 

Q  Did  you  ever  work  in  his  home  at  1501  Farragut 
Street?  A  Yes,  sir. 

Q  And  you  also  worked  at  the  nursing  home  where 
Miss  Mildred  was  for  a  time?  A  Yes,  sir. 

Q  Who  got  you  to  go  out  there  to  work?  A  Who 
got  me? 

Q  Yes.  A  Well,  Mr.  Browne  knowed  the  lady  and 
the  lady  wanted  somebody  to  do  it,  so  one  evening  I  was 
there  and  she  asked  me  could  I  do  it  and  I  told  her  yes. 

Q  Did  Mr.  Browne  take  you  out  there?  A  He  car¬ 
ried  me  out  there  at  the  first  home,  she  carried  me  out 
to  the  second  home. 

Q  Now,  you  don’t  know  whether  Mr.  Browne  got  the 
money  to  pay  you  for  the  jobs  you  did  around  the  house 
from  Miss  Mildred  or  not,  do  you?  A  No,  I  don’t. 

Q  When  did  you  first  talk  to  Mr.  Browne  about  this 
case?  A  This  case? 

632  Q  Yes.  A  I  didn’t  know  nothing  about  this 
case  until  here,  I  believe  it  was  Friday  or  some¬ 
time,  he  asked  me  what  did  I  know  about  this  lady,  and  I 
I  said,  “She  seemed  to  be  all  right.  The  only  tiling  I  > 
know  about  it  she  couldn’t  see.” 

Q  Was  this  Friday  of  last  week  the  first  time  he  talked  ! 
with  you?  A  I  think  it  was  last  Friday. 

Q  Was  it  last  week?  A  It  was  last  week. 
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Edith  Elizabeth  Bright 

called  as  a  witness  for  and  by  the  Caveatee,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

BY  MB.  QUIMBY: 

•  •  •  • 

633  What  is  yonr  full  name?  A  Edith  Elizabeth 
Bright. 

Q  Where  do  you  live,  Mrs.  Bright?  A  No.  13  Ken¬ 
nedy  Street,  Northeast. 

Q  Is  that  in  the  District  of  Columbia?  A  Yes. 

Q  And  how  long  have  you  lived  here?  A  I  have 
lived  in  the  District  all  my  life.  I  have  lived  at  that 
residence  for  30  years. 

Q  In  her  lifetime  did  you  know  Mildred  Nyman?  A 
Yes;  I  have  known  her  for,  I  would  say,  around  52  or 
53  years. 

Q  And  did  you  know  her  sister  Elma?  A  Yes,  I  did. 
Q  Where  did  they  live  during  the  time  that  you  knew 
them?  A  Well,  when  I  first  knew  them  they  lived  on  S 
Street — I  don’t  remember  the  address — I  think  it  was  1515 
or  something  of  that  sort 

Then  they  were  out  in  Chevy  Chase,  I  can’t  recall  the 
name  of  the  street,  and  then  they  were  on  Farragut 
Street,  1322  I  think  the  number  was — Farragut  North¬ 
west 

Q  Do  you  know  how  long  they  lived  on  Farra- 

634  gut  Street?  A  I  couldn’t  recall  exactly. 

Q  Well,  approximately?  A  It  has  been — it 
was  quite  awhile.  I  would  say  25  or  30  years  or  there¬ 
abouts. 

Q  Did  there  come  a  time  when  they  moved  away  from 
there,  to  your  knowledge?  A  They  moved  to  the  nurs¬ 
ing  home. 
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Q  And  do  yon  know  abont  when  that  was?  A  It  was 
in  August  I  don’t  remember  just  exactly  the  year — I 
think  it  was  probably  1950  or  1951,  because  I  went  to — 
before  they  made  the  decision,  I  went  ont  there  with  Elma 
and  she  decided  to  go  into  the  home  at  that  time. 

Q  Would  it  refresh  your  recollection  if  I  were  to  tell 
you  it  was  August  1,  1951?  A  Yes.  I  would  say — I 
know  it  was  August.  I  didn’t  remember  the  dates. 

Q  Before  August  1,  1951,  did  you  ever  have  occasion 
to  visit  those  two  ladies  in  their  home?  A  Yes,  sir,  I 
visited  them  at  least  once  a  week,  sometimes  twice,  for 
some  time. 

Q  Over  a  period  of  how  long?  A  Well,  I  would  say 
it  was  two  or  three  years;  I  can’t  remember;  the  time 
slips  by. 

Q  Will  you  tell  His  Honor  and  these  ladies  and 
635  gentlemen  if  during  all  of  those  visits  you  ever  had 
occasion  to  ever  have  a  discussion  with  Miss  Mil¬ 
dred  Nyman?  Did  you  ever  talk  with  her?  A  Well, 
after  Mildred  passed  away,  I  talked — after  Elma  passed 
away  I  talked  more  with  Mildred  then,  because  Elma  was 
taking  care  of  most  everything  at  that  time.  Of  course, 
I  did  talk  to  Mildred. 

Q  And  can  you  tell  us  whether  she  was  able — Mildred 
was  able  to  get  around  in  this  Farragut  Street  home? 
A  Oh,  yes,  yes,  she  knew  it  very  wefl.  Of  course  she 
went  very  slowly,  but  her  eyes  were  gone. 

Q  Will  you  describe  her  physical  condition  as  you 
knew  it  then?  A  Well,  she  was  blind  and  had  been — 
well,  I  can’t  remember.  First  she  lost  the  sight  of  the  one 
eye  and  then  the  other  and  of  course  she  got  very  heavy 
and  it  was  very  difficult  for  her  to  get  around  but  she 
knew  the  home  so  well  that  she  could  get  around  slowly 
from  top  to  bottom  of  the  house. 

Q  Do  you  remember  how  many  floors  were  in  that 
house?  A  There  was  three. 

Q  Three. 
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Is  that  above  the  basement!  A  Yes,  there  was  the 
main  floor  and  then  another  one  above  that,  and 

636  then  the  top  floor. 

Q  Speaking  of  her  physical  condition,  can  yon 
tell  ns  whether  or  not  Mildred  had  had  both  eyes  re¬ 
moved,  or  just  one!  A  Jnst  one  eye. 

Q  And  the  one  that  was  remaining,  was  that  appar¬ 
ent  to  look  at;  conld  yon  see  it!  A  No;  the  lid  was 
down  over  that  eye. 

Q  Beg  pardon?  A  The  lid  was  down  over  that  eye. 

Q  Was  there  ever  a  time  that  yon  recall  when  yon 
looked  at  her  that  she  wonld  appear  to  be  starting  at  yon 
with  that  eye  all  the  time!  A  No,  I  wouldn’t  think  so. 

Q  Now,  do  yon  know  Mr.  Francis  S.  Browne,  that 
gentleman  sitting  over  there  at  the  table!  A  Yes,  I  have 
met  Mr.  Browne  at  the  Nyman  home. 

Q  And  when  did  yon  first  meet  him?  A  Well,  I 
couldn’t  recall  exactly  that  date  bnt  I  did  see  him  quite 
frequently  there  during  their — when  they  got  so  they 
conld  not  go  out ;  Mr.  Browne  was  there  quite  often  when 
I  was  there. 

Q  And  can  yon  tell  us  about  how  long  it  was  before 
they  moved  into  the  nursing  home  and  they  got  so 

637  they  conld  not  go  out?  A  Well,  I  couldn’t  tell 
yon  exactly.  It  was  a  matter  of  two  or  three 

years. 

Q  Did  yon  ever  see  Mr.  Browne  do  anything  around 
their  home  at  all?  A  Oh,  yes. 

Q  Will  yon  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen  what  it  was?  A  He  wonld  go  and  do  their  mar¬ 
keting  every  Friday  that  I  know  of,  and  I  have  seen  him 
there  doing  other  things  around  the  house  that  were  nec¬ 
essary  to  do  in  the  home  when  they  got  so — 

Q  Well,  for  instance —  A  Well,  for  instance,  the 
lawn  needed  mowing ;  he  wonld  either  do  it  or  have  some¬ 
body  else  do  it,  or  fix  a  shutter  on  the  home  that  had 
come  off,  or  those  sort  of  things. 
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Q  And  do  you  know  whether  Mrs.  Browne  ever  did 
anything  around  there?  A  Yes,  I  have  seen  Mrs.  Browne 
in  the  home  cooking  their  meals.  I  have  seen  her  take 
out  laundry  to  do. 

Q  Now,  was  that  just  an  occasional  time  or  did  that 
happen  frequently?  A  Well,  during  that  period 
638  when  it  got  so  that  they  could  not  do  for  them¬ 
selves. 

Q  And  after  Mildred  went  out  to  this  nursing  home, 
do  you  know  where  the  nursing  home  was?  A  It  was 
on  Philadelphia  Avenue  in  Takoma  Park;  I  don’t  re¬ 
member  the  exact  address. 

Q  Did  you  ever  visit  her  out  there?  A  Very  fre¬ 
quently. 

Q  And  did  she  remain  there  until  she  died?  A  Elma 
was  there  until  she  died. 

Q  And  how  about  Mildred?  A  Well,  they  moved 
out  to  Forest  Glen.  I  was  never  able  to  go  to  the  Forest 
Glen  home.  I  have  no  car,  so  I  did  not  get  to  see  her  at 
the  Forest  Glen  place. 

Q  Now,  have  you  any  idea  when  it  was  or  do  you  know 
when  it  was  that  she  moved  out  to  Forest  Glen?  A  I 
really  can’t  recall.  I  was  there  to  see  her  just  a  few  days 
before  they  left  or  moved  to  Forest  Glen  but  just  when, 
I  didn’t  put  the  date  down  at  all,  so  I  don’t  know. 

Q  Well,  if  I  were  to  tell  you  it  was  during  October  of 
1952,  would  you  say  that  was  correct?  A  I  would  say 
about  correct. 

Q  Will  you  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen,  when  you  were  having  discussions  with  Mil- 
539  dred,  while  at  the  Takoma  Park  home,  what  those 
discussions  would  be  about?  A  Well,  of  course, 
she  always  thought  she  was  going  back  to  her  own  home 
and  I  would  talk  to  her,  that  that  was  out  of  the  ques¬ 
tion,  she  wouldn’t  be  able  to  do  for  herself  since  Elma 
wasn’t  with  her  to  do  for  her  and  then  it  seemed  to  be 
that  she  missed  her  rings  terribly.  Those  were  her  life, 
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her  jewelry,  and  her  bracelets,  and  all,  and  those  had  been 
taken  from  her. 

Q  Did  she  say  who  took  her  rings?  A  No,  she  did 
not  tell  me  personally  who  took  them.  I  did  ask  at  the 
home,  but  she  didn’t  tell  me  who  took  them.  She  just 
said  she  wanted  them. 

And  she  often  said  that  she  could  not  ever  pay  back  to 
Frank  Browne  wdiat  he  had  done  for  them,  that  he  had 
been  all — everything  to  them — had  done  so  much  for  them. 

Q  Did  she  ever  make  any  comment,  to  your  recollec¬ 
tion,  about  a  will?  A  No,  not  definitely  about  a  wilL 

Q  Mrs.  Bright,  from  your  observation  of  Miss  Mil¬ 
dred  Nyman,  will  you  state  whether  in  your  opinion,  on 
November  13,  1952,  she  would  be  capable  of  drawing  or 
entering  into  a  valid  deed  or  contract?  A  Well,  when  I 
saw  Mildred  in  October  I  am  sure  she  would  have 
640  been  very  capable  of  doing  that,  when  I  saw  her 
in  October. 

•  •  •  • 

Cross  Examination 
BY  MR.  DENIT : 

Q  Mrs.  Bright,  are  you  able  to  recollect  October  of 
1952  and  visits  with  Miss  Mildred  Nyman  during  that 
period  of  time?  A  Yes. 

Q  I  thought  you  told  us  that  you  didn’t  visit  her  after 
she  went  to  Forest  Glen?  A  No,  I  did  not. 

Q  Well,  did  you  visit  her  after  she  went  to  Forest 
Glen?  A  No,  I  did  not  visit  her  after  she  went  to  For¬ 
est  Glen. 

Q  Didn’t  you  just  tell  counsel  a  moment  ago  that  if  he 
could  fell  you  it  was  October,  1952,  it  would  refresh  your 
recollection  that  she  went  to  Forest  Glen  in  1952;  didn’t 
you  tell  us  that?  A  I  don’t  recall  that  I  said  just  those 
words. 

Q  Do  you  recall  being  asked  by  counsel  less  than  five 
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minutes  ago  if  he  told  yon  it  was  October,  1952 —  A 
Yes,  he  fold  me. 

641  Q  — just  a  minute,  please,  ma’m. 

— it  would  refresh  your  recollection  that  it  was 
October  of  1952  she  went  there?  A  I  would  say  that  it 
was  about  that  time. 

Q  That  is  because  your  memory  was  refreshed  by 
what  counsel  told  you;  is  that  correct?  A  Well,  pos¬ 
sibly. 

Q  Now,  do  you  have  any  independent  recollection  as 
to  whether  you  saw  Mildred  Nyman  in  October,  1952? 
A  If  it  was  October,  I  remembered  distinctly  of  seeing 
her  just  before  they  moved.  Now,  whether  it  was  October 
or  November  or  December  I  wouldn’t  be  able  to  definitely 
say. 

Q  Now,  is  your  memory  equally  clear  about  what  she 
told  you  she  wanted  to  do  for  Frank?  A  Yes;  she  said 
it  very  many  times. 

Q  Will  you  tell  His  Honor  and  the  ladies  and  gentle¬ 
men  of  the  jury  when  it  was  that  she  told  you  first  that 
she  wanted  to  do  something  for  Frank?  A  Well,  it 
would  be  very  difficult  to  say  just  exactly  the  date.  I 
don’t — 

Q  Can  you  tell  us  when  she  told  you  the  second  time 
that  she  wanted  to  do  for  Frank?  A  Any  more  than 
the  first  time. 

642  Q  Was  it  after  she  and  her  sister  went  to  the 
nursing  home,  the  first  time?  A  Mildred  did  not 

speak  of  that  until  after  her  sister  passed  away. 

Q  Do  you  remember  when  her  sister  passed  away? 
A  It  was  in — well,  I  can’t  recall  now.  I  did  know  the 
date  very  definitely,  because  that  I  do  have  down,  but  I 
can’t  recall  it  right  now.  I  was  there  the  night  before 
she  died. 

Q  Was  it  in  October  of  1951?  A  I  really  could  not 
say.  I  don’t  remember  that  date. 
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Q  If  I  told  yon  that  it  was  October  24,  1951,  would 
that  refresh  your  recollection?  A  No,  it  would  not. 

Q  Now,  it  was  after  Elma  died,  at  least,  that  the  first 
of  these  conversations  took  place?  A  Yes. 

Q  Did  you  say  anything  to  Mildred  on  the  occasion 
of  her  telling  you  that  she  wanted  to  do  something  for 
Frank?  A  Well,  I  told  her  I  thought  he  certainly  had 
earned  what  he — because  he  had  done  everything  no  one 
else  did  anything  for  them  at  all  except  Mr.  Browne  and 
his  wife,  except  the  next-door  neighbor. 

643  Q  Did  you  see,  as  he  left  the  courtroom  today, 
a  witness  by  the  name  of  David  Hill?  A  No,  I 

did  not. 

Q  Did  you  recognize  him  as  a  man  who  had  been  in 
the  house  on  many  occasions  doing  painting  and  carpen¬ 
tering  and  other  odd  jobs  including  mowing  the  lawn? 
A  I  don’t  recall  of  seeing  him. 

Q  Don’t  ever  recall  seeing  him.  A  No. 

Q  You  told  us  a  moment  ago  that  Mr.  Browne  would 
do  the  marketing  every  Friday  that  you  know  of. 

How  many  Fridays  do  you  know  of?  A  Well,  I  would 
say  it  was  at  least  two  years  and  maybe  more. 

Q  At  least  two  years.  A  Yes ;  before  they  went  into 
the  nursing  home. 

Q  And  you  can’t  recollect  beyond  that  period?  A 
You  mean  before  that? 

Q  Beyond  the  two  years?  A  No,  I  wouldn’t  say. 

Q  Did  you  know  that  in  April  of  1952  the  National 
Savings  and  Trust  Company  was  appointed  Conservator 

for  Miss  Mildred  Nyman?  A  No,  I  did  not. 

•  •  •  • 

644  Q  Was  the  matter  of  the  desirability  of  sending 
these  ladies  to  a  nursing  home  discussed  with  you?  A 
Yes,  not  only  bv  them,  and  Mr.  Browne. 

Q  I  simply  asked  you  was  it  discussed  with  you.  A 
Yes,  it  was  discussed. 


"i 


403  A 


Q  Who  discussed  it  with  yon  first?  A  I  went  over 
there,  I  think  it  was  on  a  Sunday,  and  Elma  said  that 
they  wanted  her  to  go  to  this  nursing  home,  and  I  said, 
“Elma,  I  think  it  would  be  the  best  thing  in  the  world,” 
and  she  said,  “Will  you  go  out  there  with  me?”  And  I 
said,  “Yes,  I  will.” 

And  we  drove  out  and  I  went  in  and  saw  the  home, 
saw  the  room  that  they  would  have  vacant  for  them,  and 
came  out  and  told  her  what  I  thought  of  it,  and  I  think 
it  was  probably  the  next  day  or  the  next  day  or  two  that 
they  went  out  there. 

Q  When  did  you  talk  to  Mr.  Browne  about  their  go¬ 
ing  out  there?  A  At  that  time.  That  was  on  a  Sunday. 
Q  Were  they  together  at  the  time?  A  Yes.  Mr. 
Browne  was  at  the  home  and  Mrs.  Latta  had  been 

645  there  nursing  them  in  their  home  for  about — well, 
I  don’t  know  just  how  long — but  she  had  been  there 

nursing  them. 

Q  Was  it  as  a  result  of  the  conversation  in  which  you 
and  Mr.  Browne  and  Elma  participated  that  they  moved 
to  the  nursing  home?  A  Yes. 

Q  And  that  was  in  August  of  1951?  A  Yes. 

Q  And  Elma  died  in  the  latter  part  of  1951;  correct? 
A  Well,  I  just  don’t  recall  the  exact  time. 

Q  Well,  you  remember  that  Mildred  died —  A  I  re¬ 
member  when  Elma  died,  yes. 

Q  You  remember  that  Mildred  died  in  1953,  don’t  you? 
A  Yes. 

Q  Wasn’t  it  approximately  two  years  earlier  that 
Elma  died?  A  I  imagine  it  must  have  been,  because  I 
think  Mildred  died  December  of  1953. 

Q  Now,  at  any  time  prior  to  Mildred’s  death,  which  I 
assume  you  heard  about  shortly  after  it  occurred —  A 
Yes. 

Q  — did  Mr.  Browne  ever  discuss  any  of  Mrl- 

646  dred  Nyman’s  business  affairs  with  you?  A  No, 
Mr.  Browne  had  no  occasion  to  discuss  them  with 
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Q  Regardless  of  that,  he  didn’t  discuss  them  with  yon? 
A  No,  he  did  not 

Q  Did  he  ever  tell  yon  that  the  National  Savings  and 
Trust  Company  had  been  appointed  as  Conservator  for 
her  and  was  taking  care  of  her  affairs?  A  Well,  may  I 
say  that  I  knew  that  there  was  a  Trust  Officer  there,  be¬ 
cause  I  had  talked  to  Mr.  Lawrence,  and  I  knew  that  he 
was  Trust  Officer  and  I  knew  that  Mr.  Nyman  was  Secre¬ 
tary  of  the  National  Trust  Company. 

Q  And  did  you  also  know  that  Mr.  Lawrence  was  the 
officer  of  the  Trust  Company —  A  Yes. 

Q  — who  was  personally  looking  out  for  Miss  Ny¬ 
man’s  affairs?  A  Yes,  I  did  know  that 
Q  You  knew  that.  A  Yes. 

Q  What  did  Mr.  Browne  do  for  Miss  Mildred  Nyman 
after  she  went  to  the  Takoma  Park  home?  A  For  Mil¬ 
dred? 

647  Q  Yes.  A  Why,  he  would  go  out  there  to  see 
her  and  take  her  things  that  she  wanted,  would  ask 

for.  Occasionally,  it  was  the  little  notions  that  she  would 
want,  or  something  of  that  sort 

Q  Did  you  ever  hear  her  ask  him  to  bring  her  any¬ 
thing?  A  Well,  now,  I  couldn’t  say  positively  that  I 
heard  her  say  to  him,  but  I  have  seen  him  out  there  and 
oftentimes  he  would  take  me  out  there  in  his  car. 

Q  Now,  Mr.  Browne  lived  about  two  city  blocks  away 
from  the  Nyman  home,  did  he  not?  A  That’s  right,  yes. 
Q  And  he  was  unemployed?  A  Yes. 

•  •  •  • 

Q  Now,  did  you  see  Mildred  Nyman  at  any  time  dur¬ 
ing  the  month  of  November,  1952?  A  If  she  was  at 
Forest  Glen,  No,  at  that  time.  I  did  not  go  to  For- 

648  est  Glen  at  all. 

Q  So  that  from  the  time  she  went  to  Forest 
Glen  you  didn’t  visit  with  her  at  all?  A  I  did  not  see 
her,  no. 


405  A 


Q  And  yon  know  nothing  about  her  condition —  A 
Absolutely,  no. 

ME.  DENIT:  That’s  alL 

•  •  •  • 

Mae  Troy  J ernes 

called  as  a  witness  for  and  by  the  Caveatee,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

649  Direct  Examination 
BY  ME.  QUIMBY: 

Q  What  is  your  full  name?  A  Mae  Troy  James. 

Q  Where  do  you  live?  A  1325  13th  Street,  North¬ 
west 

Q  Is  that  in  Washington?  A  Yes,  it  is. 

Q  How  long  have  you  lived  in  Washington?  A  Since 
1941. 

Q  What  is  your  occupation?  A  Practical  nurse. 

Q  Practical  nurse?  A  Yes. 

Q  During  her  lifetime  did  you  know  Miss  Mildred 
Nyman?  A  I  did. 

Q  How  long  did  you  know  her?  A  Had  she  lived, 
four  years  in  August  this  year. 

Q  It  would  be  four  years  in  August  this  year?  A 
Yes. 

Q  "Where  did  you  first  become  acquainted  with  her? 
A  She  was  at  a  Convalescent  Home  at  708  Philadelphia 
Avenue  in  Takoma  Park. 

Q  When  did  she  come  there,  do  you  remember? 

650  A  I  think  it  was  August  1,  1951. 

Q  And  how  long  did  she  remain  there?  A  Until 
t  she  died.  Oh,  she  remained  at  708  Philadelphia  Avenue 

until  we  moved  to  Forest  Glen. 

•  •  •  • 


406  A 


Q  Were  you  employed  at  that  nursing  home  at 

651  the  time?  A  Yes,  I  was. 

Q  That  is,  from  August,  1951  until  say  the  end 
of  1953,  were  you  employed  out  there?  A  Yes,  I  was. 

Q  And  what  were  your  duties  out  there?  A  Well,  X 
worked  both  nurse  and  cooked. 

Q  And  in  connection  with  your  duties  out  there,  did 
you  have  occasion  to  see  Miss  Mildred  Nyman?  A  Oh, 
yes. 

Q  How  often  would  you  see  her?  A  Oh,  two  and 
three  times  a  day,  and  sometimes  when  I  was  nursing 
on  the  floor  I  would  see  her  quite  a  bit  in  the  afternoon 
because  when  the  patients  were  all  in  bed  she  stayed 
up  later  and  I  would  go  in  and  talk  with  her. 

Q  Did  you  see  her  continuously,  then,  daily,  practi¬ 
cally  daily,  from  August  of  1951  until  the  end  of  1953? 
A  I  did. 

Q  Do  you  know  Mr.  Francis  Browne?  A  Yes,  I  do. 

Q  When  did  you  first  become  acquainted  with  him? 
A  Right  after  Miss  Nyman  came  there,  in  1951. 

Q  Did  you  ever  see  him  out  at  the  nursing  home, 
either  in  Takoma  or  Forest  Glen?  A  Oh,  yes,  he  was 
out  there  all  the  time. 

652  Q  Would  you  say  to  both  places?  A  Yes,  in¬ 
deed. 

Q  What  did  he  do  out  there?  A  He  came  to  see 
Miss  Nyman. 

Q  What  did  he  see  her  about;  do  you  know? 

Were  you  ever  present  when  he  was  around?  A  Well, 
just  talking  like  anybody  else  would;  just  come  and  see 
her  and  talk  with  her. 

Q  Did  you  ever  have  any  conversations  with  Miss 
Mildred  Nyman?  A  I  did. 

Q  Now,  will  you  tell  His  Honor  and  these  ladies  and 
gentlemen  just  generally  what  those  conversations  would 
be  about?  A  Well,  most  of  the  time  she  was  talking 
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about — she  would  talk  about  her  sister  and  her  brother, 
and  how  she  used  to  paint. 

Q  How  she  used  to  do  what?  A  Paint. 

Q  Paint?  A  Yes. 

And  how  her  sister  used  to  play  the  piano,  I  think, 
and  her  brother  some  kind  of  instrument,  I  have  for¬ 
gotten  now  just  what  it  was;  and  she  used  to  sing, 

653  and  she  would  talk  about  her  house  and  her  paint¬ 
ings,  things  like  that. 

Q  Her  house  and  her  paintings?  A  Yes. 

Q  Did  you  ever  hear  her  mention  Mr.  Browne’s  name? 
A  Yes,  sure,  she  talked  about  Mr.  Browne  quite  a  bit. 

Q  What  did  she  say  about  him?  A  She  said  that 
sometimes  when  she  was  kind  of  lonely,  she  said,  if  it 
wasn’t  for  Mr.  Browne  and  Mrs.  Bowne,  she  didn’t  know 
what  she  would  do,  she  said,  because  when  she  didn’t 
have  anybody  else  to  do  anything  for  her,  and  she  wanted 
anything  done,  they  would  always  bring,  you  know,  what 
she  wanted. 

Q  I  didn’t  hear  that  last;  I  am  sorry.  A  She  said 
she  had — they  were  the  only  ones  she  had  to  do  anything 
for  her,  and  to  bring  her  anything,  like  I  mean,  clothing, 
and  things  like  that. 

Q  Having  in  mind  your  observation  of  Miss  Mildred 
Nyman  over  that  period  of  time  from  August  1,  1951 
until  she  died  the  latter  part  of  1953,  I  will  ask  you 
whether  in  your  opinion  she  was  capable  mentally  of 
executing — had  mental  capacity  to  execute  a  valid  deed 
or  contract;  do  you  think  she  did?  A  Sure. 

654  Cross  Examination 
BY  MR.  DENIT : 

Q  Do  you  have  any  recollection  today  of  having  seen 
and  talked  with  Mildred  Nyman  on  November  13,  1952? 
A  The  13th? 

Q  Yes.  A  1952? 
r  Q  Yes.  A  I  don’t  know  that  I  remember  that  special 

/  day. 
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Q  Did  yon  see  Mr.  Browne  come  to  the  nnrsing  home 
on  that  day?  A  Well,  I  am  sorry,  I  can't  remember 
the  13th,  that  special  day,  one  special  day. 

Q  When  Mr.  Browne  visited  at  the  home,  yon  say,  all 
the  time,  and  I  snppose  yon  meant  freqnently,  not  every 
day.  A  No,  not  every  day. 

Q  And  not  dnring  every  honr  of  the  day.  A  No. 

Q  When  he  came  there,  did  he  always  come  alone? 
A  No. 

Q  Would  he  bring  Mrs.  Browne  with  him  sometimes? 
A  Sometimes  he  brought  Mrs.  Browne  and  some- 

655  times  he  brought  members  from  the  church. 

MR.  QUIMBY:  I  didn't  hear  that  last  answer. 
THE  WITNESS:  I  say,  sometimes  he  would  bring 
members  of  the  church,  some  people  from  the  church  to 
talk  with  Miss  Nyman. 

BY  MR.  DENIT: 

Q  You  don’t  know  whether  Mr.  Browne  belonged  to 
the  same  church  Mrs.  Nyman  belonged  to,  do  you?  A 
No,  I  don’t. 

Q  Did  you,  while  you  were  nursing  on  the  floor,  ever 
make  a  record  of  any  visitors  that  came  to  see  her? 
A  No. 

MR.  DENIT :  That’s  all. 

•  •  •  • 

William  T.  Wall 

called  as  a  witness  for  and  by  the  Caveatee,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  QUIMBY: 

Q  What  is  your  full  name,  please,  sir?  A  Wil- 

656  liam  T.  Wall. 

•  •  •  • 

Q  I  say,  during  her  lifetime  did  you  know  Mildred 
Nyman?  A  Oh,  yes. 
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Q  A  lady  by  the  name  of  Mildred  Nyman  ?  A  Yes. 

Q  How  long  did  yon  know  her?  A  I  think  abont 
1951,  the  spring,  I  think,  of  195L 

Q  The  spring  of  1951.  A  lam  snre  it  was. 

Q  Until  the  time  of  her  death,  yon  mean?  A  Well, 
I  don’t — I  didn’t  know  her  np  nntil  that  time.  I  got 
away  from  her  before  she  died. 

Q  When  was  the  last  time  yon  saw  her,  sir?  A  Well, 
the  last  part  of  April,  1953. 

•  •  •  • 

Q  Where  was  she  went  yon  saw  her  in  April  of  1953? 
A  At  Forest  Glen  Villa,  in  the  home  ont  there. 

Q  And  when  yon  first  saw  her  in  1951,  where  was 
she?  A  1322  Farragut  Street 

Q  Was  that  her  home?  A  Yes;  I  was  there  work¬ 
ing. 

Q  Yon  were  working  there?  A  Yes. 

Q  What  were  yon  doing  there?  A  Clearing  a  sewer, 
or  trying  to,  rather. 

Q  Did  Miss  Mildred  Nyman  ask  yon  to  do  that  work? 
A  No,  Mr.  Browne  was  the  one  that  taken  me  over  there 
to  do  that 

Q  And  how  long  did  yon  work  on  the  sewer?  A  Well, 
practically  two  days. 

Q  Did  yon  have  occasion  to  see  or  talk  to  Miss  Mil¬ 
dred  Nyman  then?  A  No,  I  didn’t  have  any  chance  to 
talk  to  her  then.  I  just  got  a  glimpse  of  her,  her  and 
her  sister  together. 

Q  Now,  thereafter  I  think  yon  told  ns  yon  saw  her 
ont  at  the  nnrsing  home.  A  Yes. 

658  Q  Was  that  only  in  Forest  Glen  or  was  it  in 
Takoma  Park?  A  That  was  in  Forest  Glen  Villa. 

Q  Forest  Glen  Villa?  A  That’s  right. 

Q  What  was  yonr  reason  for  seeing  her  ont  there? 
How  did  yon  happen  to  see  her  ont  there?  A  Well,  I 
was  hired  by  Mrs.  Latta  the  first  of  Jannary  of  1953,  and 
I  was  supposed  to  be  a  maintenance  man  there. 
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Q  WTlo  was  Mrs.  Latta?  A  She  was  the  Chief 
Nurse  of  the  home. 

Q  Of  the  home  out  there.  A  Yes. 

Q  Now,  you  were  supposed  to  be  maintenance  man, 
and  how  long  did  you  hold  that  job  out  there?  A  Four 
months ;  about  four  months. 

Q  Now*,  during  that  time  did  you  have  occasion  to  see 
Miss  Mildred  Nyman  during  those  four  months?  A  Oh, 
yes  yes,  quite  often. 

Q  You  say  quite  often;  about  how  many  times  would 
it  have  been?  A  Well,  I  would  see  her  sometimes 

659  three  and  four  times  a  week. 

Q  And  what  would  be  the  occasion  for  you  to 
see  her?  A  Well,  I  had,  as  I  say,  maintenance  to  do  in 
there,  and  I  had  to  fix  her  chair  that  she  used,  and  fixed 
the  draft  as  she  found  it  coming  in  around  the  doors, 
strip  them  and  fix  the  furniture. 

Q  Did  she  have  a  room  to  herself  or  were  there  others 
in  there  with  her?  A  No,  she  had  a  room  to  herself. 

Q  She  had  a  room  to  herself.  A  Yes. 

•  •  •  • 

Q  And  did  you  have  occasion  to  go  in  there  to  fix 
that,  you  say?  A  Well,  I  would  go  in  and  take  that 
chair  out  I  didn’t  repair  it  in  there.  I  would  take  it 
down,  and  I  had  a  shop  down  in  the  basement  I 

660  would  take  it  down  in  the  basement  and  repair  it. 

Q  And  can  you  tell  us  about  how  many  times 
you  had  occasion — or  maybe  you  answered  that  question 
— how  many  times  you  had  occasion  to  go  into  her  room? 
A  Well,  as  I  said,  I  had  to  go  sometimes  a  fix  a  knob 
on  the  bureau  drawers,  or  fix  the  w"eathe!rstripping  on 
the  door  that  hadn’t  been  quite  completed  when  I  went 
there.  That  was  partly  a  new  building,  and  the  carpen¬ 
ters  didn’t  exactly  finish  the  job  and  it  was  cold  weather 
in  January  and  we  was  having  some  pretty  cold  weather 
and  I  had  to  go  in  and  out  there  several  times  to  fix  the 
weatherstripping. 
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Q  Now,  during  any  of  your  visits  in  there,  did  you 
have  any  conversation  with  Miss  Mildred  Nyman?  A 
Well,  yes,  we  talked  about  that  chair,  and  she  gave  me  a 
good  idea  on  that  chair.  She  felt  that  chair  and  she 
said,  “Can’t  you  fix  a  support  under  the  seat  so  that  my 
weight  won’t  break  those  hinges?” 

Well,  I  had  thought  of  that  myself  but  I  figured  it 
might  be  an  obstruction  to  keeping  the  chair  clean  and  I 
didn’t  do  that,  by  the  way,  but  I  did,  from  what  she  told 
me,  I  did  put  a  support  under  there. 

•  •  •  • 

661  Q  Will  you  describe  her  physical  appearance  as 
you  saw  her;  what  did  she  look  like;  I  mean,  about 

her  size?  A  Well,  you  know,  she  was  a  very  heavy 
woman,  large,  I  guess  she  weighed  275,  I  guess,  but — 

Q  Was  there  anything  else  about  her  that  you  noticed? 
A  No. 

Q  Could  she  see?  A  No,  no,  that  was  one  thing  that 
I  had  been  knowing  that  since  the  time  I  worked  down  on 
Farragut  Street,  that  she  was  blind. 

•  •  •  • 

Q  Do  you  know  Mr.  Browne,  Mr.  Francis  Browne? 
A  Oh,  yes,  yes,  that’s  the  gentleman  that  taken  me  down 
there. 

Q  Did  you  ever  have  any  conversations  with  Mildred 
Nyman  about  Mr.  Browne?  A  Out  at  the  home,  yes. 

Q  What  were  those  conversations?  A  When  Mr. 
Browne  used  to  come  out,  I  would  see  him,  too,  and  when 
I  would  go  in,  then  I  would  say,  “Well,  Mr.  Browne  was 
out  today,”  and  she  says,  “Yes,  he  was.” 

Q  Did  she  ever  say  anything  further  about  him 

662  one  way  or  another  to  you?  A  No, 

Q  Now,  Mr.  Wall,  will  you  state  whether  in 
your  opinion  as  a  result  of  your  seeing  Miss  Mildred 
Nyman  as  you  have  described  here  today,  that  she  would 
be  capable,  mentally  capable  of  executing  a  valid  deed  or 
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contract;  would  she  or  wonld  she  not?  Do  yon  think  she 
conld?  A  Why,  I  certainly  think  she  was. 

•  •  •  • 


Cross  Examination 
BY  ME.  DENIT: 


•  •  •  • 

Q  Were  yon  told  before  yon  took  the  witness  stand 
today  that  yon  were  going  to  be  asked  to  express  yonr 
opinion  as  to  whether  Mildred  Nyman  was  capable  of 
execnting  a  valid  deed  or  contract?  A  No. 

Q  No?  A  No. 

663  Q  Nobody  ever  mentioned  that  to  yon?  A  Only 
what  I  talked  with  the  lawyer  there.  He  asked  me 
the  same  questions  here  that  he  asked  me  when  I  was 
down  at  his  office. 

Q  Then  yon  were  told  before  yon  took  the  witness 
stand  that  yon  were  going  to  be  asked  whether  in  your 
opinion  this  lady  conld  execute  a  valid  deed  or  contract, 
weren’t  yon?  A  Well,  yes,  in  that  way,  yes. 

Q  And  when  were  yon  told  that?  A  Well,  that  is 
when  I  first  met  the  lawyer. 

Q  Did  Mr.  Browne  introduce  yon  to  the  lawyer?  A 
No. 

Q  How  did  yon  come  in  contact  with  the  lawyer?  A 
Through  Dave  Sullivan. 

Q  Who  is  he?  A  He  is,  in  fact,  my  boss,  that  I  work 
with. 

Q  Yon  mean  Dave  Sullivan  told  yon  to  get  in  touch 
with  Mr.  Quimby;  is  that  it?  A  He  taken  me  down 
there. 

Q  He  took  yon  down  to  Mr.  Quimby’s  office?  A  Yes, 
sir. 

Q  Had  yon  talked  with  Dave  Sullivan  about  this  case 
before  he  took  yon  to  Mr.  Quimby’s  office?  A  Not 


exactly.  I  just  knew  he  said  that  there  was  going 

664  to  be  a  case  come  np  and  they  might  need  me  as  a 
witness  to  what  I  did  the  work  I  did,  where  I  saw 

her. 

Q  The  work  yon  did.  A  Yes. 

Q  Anything  with  respect  to  this  lady’s  mental  condi¬ 
tion?  A  I  don’t  think  so. 

Q  And  after  Dave  Sullivan  told  yon  that,  yon  got  in 
tonch  with  Mr.  Qnimby  and  expressed  the  opinion  abont 
her  mental  condition  that  yon  have  expressed  here  on  the 
witness  stand;  is  that  right?  A  That’s  right. 

MR.  DENIT :  No  farther  questions. 

•  •  •  • 

Effie  Browne 

called  as  a  witness  for  and  by  the  Caveatee,  having  been 
first  dnly  sworn,  was  examined  and  testified  as 

665  follows : 

•  •  •  • 

Q  What  is  your  full  name,  please?  A  Effie  Browne. 
Q  And  yon  are  the  wife  of  Mr.  Francis  Browne  over 
here,  are  yon?  A  I  am. 

Q  And  where  do  yon  live,  Mrs.  Browne?  A  1501 
Farragut  Street,  Northwest. 

Q  And  how  long  have  yon  lived  there?  A  Abont  35 
years. 

•  •  •  • 

Q  During  her  lifetime  did  yon  know  Miss  Mildred 
Nyman?  A  I  knew  her  52  years,  as  long  as  I  have 
been  married. 

Q  Where  did  she  live  before  she  died?  A  1322  Far¬ 
ragut  Street. 

•  *  •  • 

666  Q  Did  yon  know  her  sister  Elma?  A  I  did. 
Q  And  how  long  did  yon  know  Elma,  a  similar 

length  of  time?  A  Same  time. 

Q  Did  yon  ever  have  occasion  to  visit  Mildred  Nyman 
in  her  home  on  Farragnt  Street?  A  Many  times. 
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Q  When  was  the  first  time,  to  your  recollection?  A 
I  called  on  them  from  time  to  time  until  they  need  me  to 
help  them  in  many  ways. 

Q  When  was  that,  that  they  first  needed  yon?  A 
They  needed  me  on  the  14th  of  May. 

Q  Of  what  year?  A  1951. 

Q  Now,  what  was  the  occasion  for  them  needing  yon 
on  that  date?  A  Because  they  were  very  bad  off  physi¬ 
cally. 

667  Q  How  were  they  bad  off  physically?  A  Well, 
Elma  Nyman  had  been  ill  for  some  time  with  a 

cancer.  She  had  waited  on  her  sister  who  was  blind  until 
she  became  almost  incapable  of  doing  so,  and  so  Mr. 
Browne,  as  a  cousin,  helped  them  a  long  time  before, 
asked  me — in  fact,  he  called  me  by  phone  and  said  I  was 
needed  urgently,  to  come  over  there  and  help  him  with 
them,  they  needed  help. 

Q  Now,  that  was  May  14,  1951. 

How  do  you  remember  it  was  May  14th?  A  Because 
I  keep  a  diary  and  have  kept  a  diary  for  50  years. 

Q  And  at  my  request  did  you  look  that  up  in  your 
diary?  A  I  did. 

Q  Will  you  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen,  starting  on  May  14  of  1951,  what  you  did  or  how 
often  you  saw — did  for  Miss  Mildred  Nyman  or  how 
often  you  saw  her  from  that  time  until  her  death?  A 
Because  of  their  condition  I  went  over  there  every  day. 
Their  habit  was  to  get  up  very  late,  have  a  late  break¬ 
fast  and  then  an  early  dinner;  so  I  prepared  their  break¬ 
fast  for  them  and  served  it  to  them.  I  served  MHly  in 
bed  and  had  to  feed  her  in  bed. 

Q  That  was  over  what  period  of  time?  A  That 

668  was  until  the  first  of  August. 

Q  Was  that  every  day  or  just  occasionally?  A 
Every  day. 

Q  From  May  14th.  A  Until  I  procured  Mrs.  Latta 
to  come  in,  in  July. 
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Q  What  time  in  July  did  she  come  in  there?  A  I 
think  she  came  in  abont  the  second  week  in  July,  because 
I  had  to  go  to  a  chnrch  meeting  for  three  days  and  she 
took  over  for  that  time. 

Q  Now,  in  addition  to  preparing  the  breakfast  for 
them  that  you  have  spoken  of  here,  did  yon  do  anything 
else?  A  I  carried  home  the  washing. 

Q  What  did  the  washing  consist  of?  A  It  consisted 
of  bedding,  night  clothes,  towels,  everything  that  a  sick 
person  would  use,  especially  overnight;  carried  it  home, 
washed  it,  dry  it  and  carry  it  back  and  bring  more  back 
the  next  day. 

Q  How  often  did  you  do  that?  A  Every  day. 

Q  From  May  14, 1951?  A  On. 

Q  Until  when?  A  Until  Miss  Latta  took  them  away 
on  the  1st  day  of  August. 

669  Q  Now,  did  you  personally  do  anything  else  for 
them  over  there?  A  I  cleaned  the  house. 

Q  How  often  would  you  do  that?  A  Oh,  when  it 
needed  it ;  when  if  looked  like  I  had  to  run  the  vacuum  or 
clean  up  the  house,  do  some  dusting,  make  the  beds. 

Q  Now,  were  there  any  times  that  you  went  over  there 
more  than  one  time  a  day?  A  Oh,  yes. 

Q  How  often  would  you  go?  A  Oh,  yes,  twice  a  day, 
because  Millie  did  not  want  to  go  to  bed  early  and  Mr. 
Browne  had  to  get  her  up  the  steps  and  because  she 
weighed  over  200  pounds  it  was  very  hard  to  get  Millie 
up  the  steps  and  she  protested  that  she  did  not  want  to 
go  to  bed,  so  sometimes  we  would  have  to  stay  there  until 
9  o’clock  to  get  Millie  to  bed. 

Q  During  that  time  did  Mr.  Browne  do  anything  for 
them?  A  Well,  you  may  have  heard  the  colored  man 
previously  say  what  he  did  over  there  and  you  may  have 
heard — 

Q  No;  just  tell  us  what  you  know.  A  Well,  they 
assisted  Mr.  Browne  in  the  things  that  they  did,  and  in 
rebuilding  the  back  porch,  cleaning  out  the  garage,  mow- 
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ing  the  lawn,  cleaning  ont  the  basement;  all  the 

670  things  yon  have  to  do  when  yon  have  a  honse. 
They  had  a  three-story  honse. 

Q  Now,  did  yon  see  him  doing  anything  from  May 
14th  to  Angust  1st  of  1951;  did  yon  see  him  doing 
anything  over  there?  A  Carrying  in  the  groceries. 

Q  How  often  did  he  do  that?  A  Every  day. 

Carrying  ont  the  garbage;  mowing  the  lawn. 

Q  Now,  yon  told  ns  that  Mildred  and  her  sister  Elma 
removed  from  the  Farragnt  Street  honse  ont  to  the  nurs¬ 
ing  home  in  Takoma  Park. 

Can  yon  tell  ns  how  long  they  stayed  ont  there?  A  I 
think  somebody  else  wonld  have  to  have  those  dates.  I 
think  Mrs.  Latta  wonld  have  those. 

Q  Do  yon  know  how  long  it  was?  A  She  went  ont 
there  in  Angnst.  I  couldn’t  remember  when  they  moved 
ont  to  Forest  Glen. 

Q  All  right. 

Now,  did  yon  ever  have  occasion  to  go  ont  and  visit 
Mildred  Nyman  in  Takoma  Park  when  she  was  in  the 
nnrsing  home  there?  A  Many  times. 

Q  How  abont  when  they  moved  to  Forest  Glen; 

671  wonld  yon  go  see  her  then?  A  Many  times. 

Q  Can  yon  tell  ns  abont  how  many  times  yon 
went  to  visit  with  her  after  Angnst  1st  of  1951?  A  Oh, 
no. 

Q  Can  yon  approximate  the  times?  A  Well,  at  least 
once  a  week. 

Q  At  least  once  a  week 

Now,  did  yon  do  anything  for  them  after  they  got  in 
the  home?  A  Yes. 

Q  What  did  yon  do?  A  Shopping. 

Q  What  kind  of  shopping?  A  Clothing. 

Q  Who  was  the  clothing  for?  A  Well,  it  was  for 
both  of  them  bnt  after  Elma  died  it  was  all  for  Mildred. 

Q  What  kind  of  shopping  did  yon  do  for  Mildred? 
A  Well,  she  weighed  over  200  ponnds.  She  had  to  have 
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extra-size  clothing;  nightgowns,  slips,  various  things,  very 
hard  to  find. 

Q  And  did  you  do  her  purchasing  for  her?  A  I  did 
part  of  it 

Q  Where  did  you  make  those  purchases?  A 

672  Anywhere  I  could  get  them. 

Q  Downtown  Washington?  A  Downtown  Wash¬ 
ington. 

Q  When  you  were  out  there  in  Takoma  Park  and  also 
in  Forest  Glen  visiting  with  Mildred,  did  you  ever  have 
any  conversation  with  her?  A  Many  conversations  with 
Millie. 

Q  Will  you  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen  what  those  conversations  were  as  you  remember 
them?  A  Well,  Mildred  in  her  younger  days  was  very 
talented.  She  was  an  artist.  She  painted  pictures  and 
she  painted  china,  and  she  liked  to  talk  about  those  days. 
She  liked  to  talk  about  her  brother.  She  liked  to  talk 
about  her  mother,  and  it  mostly  was  in  the  past  because 
she  was  blind,  she  didn’t  have  anything  of  everyday  events 
to  talk  about,  and  so  we  would  talk  about  the  things  that 
she  knew  I  knew  that  she  did  when  she  had  her  faculties, 
and  also  she  would  talk  about  things  to  eat  Very  fond 
of  eating  and  we  would  talk  about  food. 

She  also  said  many  times  that  she  wanted  to  go  back 
and  live  in  her  own  home.  She  wanted  to  get  a  nurse 
and  servant;  she  discussed  that  with  me  a  great  deal  and 
I  told  Millie  “It  is  impossible,”  but  she  liked  to  talk  about 
it,  so  I  humored  her. 

673  Q  Now,  in  your  discussions  with  her,  did  she 
ever  mention  Mr.  Browne?  A  Well,  she  didn’t 

know  what  she  would  do  without  Cousin  Frank. 

Q  Did  she  tell  you  that?  A  Many  times.  She  de¬ 
pended  on  him  for  everything,  all  of  her  errands  and 
everything,  she  depended  on  Cousin  Frank. 

Q  Now,  Mrs.  Browne,  you  are  the  Efiie  Browne  men- 
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tioned  in  the  will  of  November  13,  1952,  as  receiving 
$100.00,  are  yon  not  ?  A  I  am. 

Q  Will  yon  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen,  Mrs.  Browne,  whether  in  yonr  opinion,  based  on 
yonr  observation  of  Mildred  Nyman,  for  the  several  years 
prior  to  her  death,  whether  in  yonr  opinion  on  November 
13,  1952,  she  'would  have  been  capable  of  executing  a 
valid  deed  or  contract? 

Do  yon  think  she  would  have?  A  Absolutely. 

•  •  •  • 

BY  MR.  QUIMBY: 

Q  Mrs.  Browne,  you  are  also  the  person  that  in  the 
event  that  Mr.  Browne  had  died  before  you,  that 

674  you  would  have  gotten  what  he  otherwise  would 
have  gotten.  You  are  residuary  legatee  in  that 

will,  are  you  not?  A  Well,  I  don’t  know.  Is  that  the 
law? 

Q  You  don’t  know  what  is  in  the  will;  is  that  it?  A 
Well,  yes,  I  know  what  is  in  the  will.  I  read  the  will;  but 
would  I  inherit  then  what  was  supposed  to  be  his? 

•  •  •  • 

Cross  Examination 
BY  MR.  DENIT : 

Q  Mrs.  Browne,  you  told  us  that  you  have  lived  in  the 
Farragut  Street  house  for  about  35  years;  you  and  Mr. 
Brown  and  your  sister  owned  that  property,  did  you  not? 
A  She  is  deceased. 

Q  So  that  you  and  Mr.  Browne  own  it  together?  A 
That’s  right. 

Q  And  you  have  owned  it  for  a  number  of  years, 
haven’t  you?  A  That’s  right. 

675  Q  Now,  you  told  us  that  something  happened 
on  May  14,  1951,  and  thereafter  you  and  Mr. 

Browne  rendered  numerous  services  for  the  Nyman  sis¬ 
ters;  is  that  correct?  A  Right. 
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Q  Is  that  the  date  when  your  services  began?  A 
Mine? 

Q  Yes.  A  Just  mine,  yes. 

Q  And  you  are  quite  clear  that  prior  to  May  of  1951 
you  didn’t  render  any  services  for  either  Mildred  or 
Elm  a;  is  that  correct?  A  Oh,  yes,  I  did,  but  not  con¬ 
tinuously. 

Q  Not  continuously. 

How  long  did  you  render  continuous  services  to  Elma? 
A  From  the  12th — was  it — the  14th  of  May  until  the 
1st  of  March. 

Q  That  would  be  May,  1951. 

Then  in  August  of  1951,  Mildred  and  Elma  went  to 
the  rest  home.  A  Yes. 

Q  I  show  you  a  paper  which  has  been  marked  in 
evidence  here  as  Plaintiffs’  Exhibit  No.  11,  and  ask  you 
whether  or  not  you  can  identify  your  signature  on 
676  that  exhibit?  A  Where  is  the  signature?  I  can’t 
see.  I  have  a  cataract  on  my  eye. 

Where  is  the  signature? 

MR.  QUIMBY:  Speak  up  louder.  I  didn’t  hear  what 
you  said. 

THE  WITNESS :  I  said  I  couldn’t  see  because  of 
the  cataract  on  this  eye,  and  I  didn’t  have  my  glasses 
so — it  seems  to  be  very  faint. 

Is  this  it  right  here? 

BY  MR.  DENIT: 

Q  Yes.  A  Well,  that  is  all  right;  that  is  my  signa¬ 
ture. 

Q  That  is  vour  signature.  A  Yes. 

Q  And  you  signed  that  before  Edith  L.  Dawson,  Dep¬ 
uty  Register  of  Wills,  did  you  not?  A  I  wouldn’t  know 
who  I  signed  if  before. 

Q  Do  you  recall  coming  down  to  the  courthouse  with 
Mr.  Browne  and  signing  this  paper?  A  I  do. 

Q  And  attached  to  this  paper  is  a  statement  of  claim, 
is  it  not?  A  0.  K.,  if  you  say  so. 
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Q  No,  not  what  I  say.  I  am  asking  you.  A  I 

677  can’t  read  it 

Yes. 

Q  Well,  do  you  see  your  signature  on  that  piece  of 
paper!  A  I  do. 

Q  And  before  you  signed  it  you  read  it,  didn’t  you! 
A  I  suppose  I  did.  How  many  years  ago  is  that!  What 
is  the  date ! 

Q  Well,  you  are  supposed  to  be  answering  the  ques¬ 
tions  but  I  will  answer  this  one : 

August  21,  1952.  A  All  right 

Q  Now,  that  was  after  Elma  Nyman  had  died,  wasn’t 
it!  A  Yes. 

Q  And  you  read  that  statement  before  you  signed  it 
did  you  not!  A  Yes,  sir. 

Q  And  it  says: 

“Due  from  Elma  Nyman  estate  to  Francis  S.  Browne 
and  Effie  B.  Browne,  for  services,  materials,  medical  sup¬ 
plies  procured,  nursing,  marketing,  cooking  and  serving 
meals,  laundering  services,  general  care  during  last  ill¬ 
ness,  out-of-pocket  expenditures,  repairs  to  resi- 

678  deuce  and  appurtenances,  provided,  furnished  and 
rendered  at  the  special  instance  and  request  of 

Elma  Nyman  for  and  during  three-year  period  prior  to 
her  death  on  October  24,  1951,  in  the  sum  of  $3,171.28, 
which  sum  is  due  and  unpaid  and  payable.”  You  didn’t 
render  any  services  for  the  three  year  period  prior  to 
her  death,  did  you!  A  I  didn’t  but  my  husband  did. 

Q  Now,  what  services  in  the  $3,171  claim  did  you 
claim  compensation  for!  A  I  didn’t  have  any  separate 
claim. 

Q  Did  you  ever  make  a  separate  claim!  A  No. 

Q  You  are  sure  about  that,  are  you!  A  I  have  no 
remembrance  of  it 

Q  I  show  you  a  paper  which  has  been  marked  Plain¬ 
tiffs’  Exhibit  No.  21-A,  to  which  is  attached  21-B,  and  ask 
you  to  look  at  those.  A  Just  to  my  signature! 
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Q  Yes.  A  0.  K. 

Q  Didn’t  yon  file  snit  in  the  Municipal  Court  for  $1,- 
000.00  on  account  of  the  services  that  you  claimed 

679  to  have  rendered  for  Elma  Nyman?  A  If  it  says 
I  did  there,  I  did. 

Q  Is  that  the  best  answer  you  can  give  us?  A  I 
don’t  remember  it. 

Q  You  don’t  remember  that?  A  No. 

Q  I  show  you  another  paper  which  has  been  marked 
Plaintiffs’  Exhibit  No.  16  and  ask  you  if  you  can  find 
your  signature  on  that  paper.  A  It  is  my  signature. 

Q  And  this  is  dated,  is  it  not,  July  28,  1952?  A  Right. 
Q  Now,  in  this  paper  you  and  Mr.  Browne  claimed 
from  the  estate  of  Elma  Nyman  the  sum  of  $800  on  ac¬ 
count  of  the  services  both  of  you  rendered  to  her  prior 
to  her  death;  right?  A  Right. 

Q  Can  you  tell  us  how  if  was  that  the  claim  was  in¬ 
creased  from  $800  in  July  of  1952  to  $3,172  in  November 
of  1952?  A  No. 

Q  What  basis  did  you  use  for  figuring  out  that  you 
were  entitled  to  $800  between  you?  A  No  answer. 

Q  No  answer. 

680  What  basis  did  you  use  for  figuring  out  that  you 
were  entitled  to  a  cool  $1,000  for  your  services  in 

November  of  1952?  A  No  answer. 

Q  No  answer. 

You  mean  by  that  that  you  have  no  way  of  determin¬ 
ing  how  you  figured  it  out?  A  If  I  had,  I  have  forgot¬ 
ten  by  this  time. 

Q  Or  was  it  that  you  just  wanted  to  get  as  much  as 
you  could?  A  No  answer. 

Now  look  af  the  paper  which  has  been  marked  plain¬ 
tiffs’  Exhibit  No.  38.  Is  your  signature  on  that  paper? 
A  That’s  right. 

Q  And  it  is  the  second  signature,  after  Francis  S. 
Browne;  correct?  A  Right. 
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Q  And  his  signature  appears  here  on  this  paper,  does 
it?  A  Right. 

Q  You  recognize  that  as  your  husband’s  genuine  sig¬ 
nature?  A  I  do. 

681  Q  And  this  paper  is  dated  March  26,  1953. 

As  a  result  of  this  paper,  didn’t  you  get  from  the 
National  Savings  and  Trust  Company  the  sum  of  $400  in 
settlement  of  the  claims  that  both  you  and  Mr.  Browne 
made  against  Elma’s  estate?  A  We  did. 

Q  And  upon  receiving  that  amount  of  money  you 
signed  a  release,  didn’t  you?  A  We  did. 

MR.  DENIT:  May  I  at  this  time  read  the  release  to 
the  jury? 

THE  COURT :  You  haven’t  offered  it  in  evidence. 

MR.  DENIT :  I  offer  it  in  evidence. 

THE  COURT:  Any  objection? 

MR.  QUIMBY :  I  object  to  this,  if  Your  Honor  please, 
on  the  ground  it  is  a  receipt  running  to  the  estate  of 
Elma  Nyman  and  not  the  estate  of  the  one  here. 

THE  COURT:  I  have  admitted  everything  else,  al¬ 
most,  that  has  had  to  do  with  this  claim.  I  don’t  see 
why  the  receipt  should  not  come  within  that  same  cate¬ 
gory. 

MR.  QUIMBY:  Well,  I  just  wanted  to  make  that  ob¬ 
jection  for  the  record. 

THE  COURT:  Well,  as  I  have  said  before,  I  don’t 
know  that  I  think  it  is  dispositive  of  this  suit  but 

682  it  is  certainly  germane  to  this  situation. 

I  will  let  it  in. 

(Release  to  National  Savings  and  Trust,  above  referred 
to,  marked  Plaintiffs’  Exhibit  No.  38,  was  received  in 
evidence.) 

MR.  DENIT:  This  release  is  entitled  “Receipt  and 
Release.” 

“Know  all  men  by  these  presents,  that  we,  the  under¬ 
signed  Francis  S.  Browne  and  Effie  B.  Browne  for  and 
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in  consideration  of  the  sum  of  $400.00  to  ns  in  hand  paid 
by  the  National  Savings  and  Trust  Company  as  Executor 
of  the  will  of  Elma  Nyman,  deceased,  appointed  as  such 
by  letters  testamentary  issued  by  the  Probate  Branch  of 
the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia,  in  the  cause  known  on  the  dockets  -of  that  court 
as  Administration  No.  79160,  which  Court  by  an  order 
passed  in  said  cause  on  the  8th  day  of  April,  1953  au¬ 
thorized  the  settlement  which  is  embodied  in  this  release, 
the  receipt  of  which  sum  is  hereby  acknowledged,  have 
remissed,  released  and  forever  discharged  and  by  these 
presents  by  ourselves  and  our  respective  heirs*  executives, 
administrators  and  assigns  do  hereby  remiss,  release  and 
forever  discharge  said  National  Savings  and  Trust 
683  Company  executor  as  aforesaid  and  in  its  individ¬ 
ual  capacity,  its  directors,  officers,  agents  and  em- 
k  ployees,  the  estate  of  said  Elma  Nyman  and  the  legatees, 

distributees  and  beneficiaries  thereof,  and  the  heirs  at 
law,  next  of  kin  of  said  Elma  Nyman,  of  and  from  any 
and  all  debts,  claims,  demands,  liability,  actions  and  causes 
of  action  which  the  undersigned  now  have  or  at  any  time 
heretofore  have  had  or  may  at  any  time  hereafter  have 
against  the  said  Elma  Nyman  or  her  estate  or  her  said 
>  executor  or  any  successor  to  that  office,  for  or  by  reason 

of  any  matter  or  thing  whatsoever  from  the  beginning  of 
the  world  to  the  date  of  these  presents,  including  particu¬ 
larly,  claims  for  services  rendered  to  and  expenditures 
<  made  on  behalf  of  said  Elma  Nyman,  which  said  claims 

are  the  subject  of  a  suit  instituted  by  the  undersigned  in 
the  Municipal  Court  for  the  District  of  Columbia  and 
known  on  the  dockets  of  that  Court  as  Francis  S.  Browne 
and  Effie  Browne,  plaintiffs,  versus  National  Savings  and 
Trust  Company,  a  corporation,  executor  of  the  estate  of 
said  Elma  Nyman,  deceased,  defendant,  Civil  Action  No. 
M-25556-52,  and  we  do  hereby  designate  and  appoint 
James  A  Davis,  Esq.,  a  member  of  the  bar  of  the  United 


424  A 


States  District  Court  for  the  District  of  Columbia,  as 
our  attorney  and  do  hereby  authorize  and  empower 

684  him  to  deliver  this  receipt  and  release,  to  receive 
and  receipt  for  the  said  sum  of  $400.00  and  to 

enter  an  order  entering  dismissal  with  prejudice,  hereby 
ratifying  whatever  our  said  attorney  may  do  in  the  prem¬ 
ises. 

“In  witness  whereof  we  have  hereunto  set  our  hands 
and  affixed  our  seals  this  26th  day  of  March,  1953. 

“Signed  and  sealed,  Francis  S.  Browne,  Effie  B. 
Browne.” 

“Entered  as  acknowledged  before  a  Notary  Public  on 
the  26th  day  of  March,  1953.” 

The  notary  being  Francis  M.  Wilcox. 

BY  MB.  DENIT : 

Q  Mrs.  Browne,  you  said  you  kept  a  diary  and  had 
kept  one  for  years  and  you  said  that  you  consulted  that 
diary  to  verify  the  date  May  14,  1951;  is  that  right? 
A  Bight. 

Q  In  that  diary  did  you  keep  any  other  information 
concerning  Mildred  Nyman?  A  Only  that  I  went  there 
every  day. 

Q  That  you  went  there  every  day. 

Did  you  record  in  your  diary  who  else  went  there,  that 
you  knew  of?  A  Oh,  yes.  Mr.  Browne  and  Mr. 
Browne’s  friend,  Mr.  Sullivan,  that  went  with  him 

685  to  the  store  and  helped  to  cany  the  packages  in. 

Q  Is  that  Mr.  Sullivan,  the  boss  of  Mr.  Wall? 

A  Yes. 

Q  And  the  master  plumber  went  to  the  store  to  get 
groceries  to  bring  back  to  Miss  Nvman;  is  that  it?  A 
No. 

Q  Well,  what  did  Mr.  Sullivan  help  Mr.  Browne  do? 
A  Drive  the  car. 

Q  Drive  whose  car?  A  Mr.  Browne’s  car. 

Q  Mr.  Browne  doesn’t  drive  his  own  caT;  is  that  cor¬ 
rect?  A  He  did,  but  Mr.  Sullivan  drove  sometimes. 


425  A 


t 

► 


r 


Q  Well,  was  Mr.  Sullivan  doing  this  as  a  matter  of 
accommodation  and  charity?  A  Accommodation. 

Q  Didn’t  make  any  charge.  A  No. 

Q  But  that  was  one  of  the  things  that  Mr.  Browne 
subsequently  made  a  charge  for;  is  that  right?  A  That 
might  have  been  included. 

Q  Well,  you  signed  the  claim  papers  with  him.  Do 
you  know  one  way  or  the  other?  A  Did  I  know 
what? 

686  Q  Do  you  know  one  way  or  the  other  whether 
it  was  or  was  not  included?  A  If  that  was  serv¬ 
ices. 

Q  If  that  was  services?  A  Yes. 

Q  Did  you  record  in  your  diary  whether  Mr.  George 
Frazier  ever  visited  Miss  Mildred  Nyman  at  the  rest 
home?  A  I  could  look  it  up. 

Q  You  looked  it  up  before  you  came  down  here,  didn’t 
you?  A  No,  not  that. 

Q  You  didn’t  look  at  your  diary?  A  Not  that 

Q  Did  you  look  for  just  one  date,  March  14,  1951? 
A  No,  I  didn’t.  I  looked  through  to  see  what  else  there 
was  in  there. 

Q  And  where  is  the  diary  now?  A  At  home. 

Q  Accessible  to  you,  is  it? 

Do  you  recall  whether  you  recorded  that  Mr.  John 
Davis  visited  Miss  Mildred  Nyman?  A  No,  I  would 
have  to  look  it  up. 

Q  Do  you  recall  whether  or  not  you  ever  visited  the 
rest  home  with  Mr.  John  Davis  and  Mr.  Browne? 

687  A  Not  with  Mr.  Davis,  no. 

Q  Did  you  visit  the  rest  home  with  Mr.  Fra¬ 
zier?  A  No. 

Q  Do  you  know  when  Mr.  Frazier  went  to  the  rest 
home?  A  I  know  that  he  went. 

Q  Who  told  you?  A  Well,  Mr.  Browne  told  me  that. 

Q  When  did  he  tell  you?  A  I  don’t  know  unless  I 
look  it  up. 
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Q  A  matter  of  a  year  and  a  half  or  two  years  ago? 
A  Well,  whenever  they  went. 

Q  And  yon  recorded  in  the  book  what  Mr.  Browne  told 
yon  he  had  done  on  the  particnlar  day  when  he  and  Mr. 
Davis  or  Mr.  Frazier  went  to  the  rest  home?  A  I 
wouldn’t  be  sure  unless  I  looked  it  up., 

Q  Well,  what  things  did  you  record  in  this  diary? 

MR.  QUIMBY:  If  Your  Honor  please,  I  don’t  think 
that  this  is  proper  cross  examination.  The  lady  has  only 
referred  on  direct  examination  to  the  fact  that  she  can 
remember  one  date  of  May  14th,  because  she  looked  it  up 
in  her  diary.  How,  that  is  all  I  asked  her  about  her 
diary. 

THE  COURT :  I  know,  Mr.  Quimby,  but  when  you  ask 
anybody  if  she  refreshed  her  recollection  by  some- 
688  thing  that  she  is  testifying  about  it  is  permissible 
to  cross  examine  her  with  respect  to  the  matters 
she  refreshed  her  recollection  on. 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  And  how  it  was  kept  and  what  was 
supposed  to  be  kept  therein. 

MR.  QUIMBY :  How,  I  asked  her  only  about  that  one 
date,  if  Your  Honor  please. 

THE  COURT:  I  know  you  did,  but  he  is  asking  her 
about  a  lot  of  things,  which  he  has  a  right  to  do  after  you 
have  done  that. 

MR.  QUIMBY :  As  to  whether  she  kept  it  in  her  diary 
or  did  not. 

THE  COURT:  Yes,  undoubtedly  so. 

MR.  QUIMBY:  All  right,  sir. 

THE  COURT:  In  fact,  he  could  ask  that  it  be  pro¬ 
duced. 

THE  WITHESS:  Well,  I  can  bring  it. 

THE  COURT:  Yes. 

MR.  QUIMBY:  Her  personal  diary,  if  Your  Honor 
please. 
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THE  COURT:  Yes.  You  opened  it  up.  He  couldn’t, 
maybe,  otherwise,  go  into  it,  but  when  she  has  testified  on 
direct  examination  about  a  record  that  she  has  consulted 
for  the  purpose  of  testifying,  that  record  can  be  brought 
into  court. 

MR.  QUIMBY :  Yes,  on  that  one  day,  I  agree  with 
Your  Honor. 

689  THE  COURT:  No,  no,  to  see  how  it  is  kept, 
whether  it  is  kept  in  chronological  order,  and  what 

character  of  records  are  made  in  it. 

No  doubt  about  it. 

Go  ahead. 

THE  WITNES :  Yes,  I  will  bring  it  in. 

MR.  DENIT:  Well,  in  order  to  shorten  the  cross  ex¬ 
amination,  may  she  step  down  to  produce  it  and  let  me 
complete  this  later? 

THE  COURT :  All  right. 

THE  WITNESS:  Do  yon  want  me  to  produce  it. 

MR.  DENIT:  Yes,  ma’m. 

•  •  •  • 

MR.  DENIT:  We  don’t  mean  necessarily  this  after¬ 
noon. 

THE  WITNESS :  No,  I  couldn’t  get  it  this  afternoon. 
Do  you  want  more  than  one  diary? 

MR.  DENIT :  I  will  take  all  you  have. 

THE  COURT:  No,  I  think  you  have  got  to  confine  it 
to  the  one  she  consulted. 

MR.  DENIT :  All  right,  sir. 

THE  WITNESS:  I  only  consulted  that  one  in  1951. 
THE  COURT:  All  right. 

•  •  •  • 

690  Cyrus  T.  Bright 

called  as  a  witness  for  and  by  the  Caveatee,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 
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Direct  Examination 
BY  MB.  QUIMBY: 

Q  What  is  your  full  name,  please,  sir?  A  Cyrus  T. 
Bright. 

Q  Where  do  you  live,  Mr.  Bright?  A  No.  13  Ken¬ 
nedy  Street,  Northeast. 

Q  Washington  here?  A  Washington,  D.  C. 

Q  What  is  your  occupation?  A  My  occupation? 

Now  I  am  a  retired  auditor  for  the  Government  but  I 
have  a  part-time  job  with  the  National  Association  of 
Retired  Civil  Employees,  1625  Connecticut  Avenue. 

Q  During  her  lifetime  did  you  know  Mildred  Nyman? 
A  Did  I  know  Mrs.  Nyman? 

Q  Yes ;  Miss  Mildred  Nyman.  A  Miss — yes.  I  knew 
her  very  well. 

Q  Over  what  length  of  time?  A  Well,  I  would  say 
she  was  one  of  my  girls  in  courting,  in  about  55  years, 
I  figured,  when  I  used  to  go  around  with  them. 

691  Then  I  associated  with  her  for  a  good  many 
years  thereafter. 

Q  Did  you  know  her  sister  Elma?  A  I  did. 

Q  Now,  you  recall,  do  you  not,  that  they  lived  over  on 
Farragut  Street?  A  I  do. 

Q  Do  you  remember  about  how  long  they  lived  over 
there?  A  Well,  I  couldn’t  say  how  long  they  lived  there 
but  they  lived  there — I  can  tell  you  their  movements, 
when  they  moved  from  Ingram  Street  to  Chevy  Chase,  I 
think,  to  the  Farragut  Street,  Northwest;  I  think  that  is 
their  move;  but  they  first  lived,  when  I  knew  them,  over 
50  years  ago,  at  some  number  on  S  Street,  Northwest, 
between,  I  think  between  15th  and  16th,  in  a  white  stone 
house.  That  was  the  first  time  that  I  knew  them. 

Q  Did  you  ever  have  occasion  to  visit  the  Nymans  on 
Farragut  Street?  A  I  have  a  number  of  times. 

Q  Beg  pardon?  A  A  number  of  times. 
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Q  And  over  what  period  of  time,  would  yon 

692  say?  A  Oh,  well,  when  they  got  to  sort  of  unable 
to  care  for  themselves  and  prior  to  that,  oh,  I 

gness — well,  as  long  as  they  lived  there  I  visited  them 
time  and  time  again.  I  don’t  know  what  the  period  of 
time  they  lived  there. 

Q  Now,  yon  say  nntil  they  got  so  they  were  not  able 
to  take  care  of  themselves.  When  was  that?  A  Well, 
I  don’t  know  just  what  date  that  was  bnt  I  know  they 
were  getting  nnable  to  take  care  of  themselves,  and — 

Q  Did  they  live  there  nntil  they  died  or  did  they  move 
away  from  there?  A  No,  they  didn’t  die  there  bnt  they 
moved  into  a  rest  home,  I  think  yon  may  call  it,  there  ont 
on  Philadelphia  Avenne,  I  think  it  was,  in  Silver  Spring, 
there ;  they  were  both  there. 

Q  That  is  also  known  as  Takoma  ont  that  way,  Ta- 
koma  Park?  A  Oh,  yes. 

Q  Do  yon  remember  when  they  moved  ont  to  the 
home?  A  I  don’t.  I  can’t  recall  the  dates.  I  may  by 
looking  it  up  in  some  of  my  records  at  home  bnt  I 
conldn’t  tell  yon  off-hand. 

Q  If  I  were  to  tell  yon  it  was  aronnd  Aogust  1st  of 
1951,  would  that  be  about  right?  A  To  the  best 

693  of  my  knowledge  and  belief,  I  think  it  would  be 
somewheres  along  about  that  time. 

Q  Can  yon  tell  us  for  the  year  before  they  moved  ont 
to  the  home  about  how  many  times  yon  went  to  visit  them 
ont  on  Farragut  Street?  A  Well,  it  was  a  customary 
thing  for  ns,  for  every  New  Years  Day  or  aronnd  about 
the  Christmas  holidays,  to  visit  them,  and  off  and  on  dur¬ 
ing  the  years  they  were  living  there,  after  their  mother 
and  father — of  course,  the  father  wasn’t  living  then,  I 
don’t  believe,  bnt  the  mother  died  while  she  was  living 
at  that  house  and  left  the  two  girls  there,  and  when  they 
were  there  alone  Mrs.  Bright  and  myself  went  over  there 
quite  a  number  of  times. 
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Q  Would  you  say  you  saw  them  once  a  month?  A 
Oh,  yes. 

Q  At  least  once  a  month?  A  Beg  pardon? 

Q  At  least  once  a  month?  A  Well,  no,  not  quite 
that  often  but  we  would  go  every  two  or  three  months, 
say,  or  something  like  that,  but  it  was  always  customary 
around  about  the  holidays  to  make  a  visit  over  there. 
Now,  that  I  remember. 

Q  Did  you  also  visit  them  after  they  went  out  to  their 
home?  A  We  did.  There  did  come  a  time  when 

694  Mrs.  Bright  was  a  constant  visitor,  out  there. 

Q  How  many  times  did  you  visit  with  them  out 
at  the  home?  A  Well,  I  don’t  know.  I  would  say,  at 
least,  I  would  go  out  with  Mrs.  Bright,  maybe  I  think  five 
times  would  be  the  limit  out  there,  for  me  but  Mrs. 
Bright  went  alone.  *  *  * 

•  •  •  • 

Q  During  those  conversations,  I  mean,  the  times  you 
went  out  to  visit  Mildred  Nyman  in  the  home  out  there 
in  Takoma  Park  on  Philadelphia  Avenue,  did  you  have 
any  conversations  with  her?  A  Oh,  yes,  yes.  We  talked 
friendly,  and  conversation,  in  general. 

Q  What  would  be  the  general  type  of  conversa- 

695  tion  ?  A  Oh,  probably  the  current  topics  and  some 
of  old  friends,  and  she  hasn’t  seen  this  one  and  she 

has  seen  that  one  and  Mrs.  Peake,  who  was  quite  an  inti¬ 
mate  friend  of  theirs,  she  spoke  of  Mrs.  Peake,  and  Uncle 
Johnny,  I  believe,  or  Uncle  Eddie,  I  have  forgotten  which 
it  was.  He  has  passed  on.  But  they  talked  of  him,  and 
some  of  the  other  relatives  and  some  of  the  other  friends. 

Q  Did  she  ever  speak  about  Mr.  Francis  Browne,  the 
gentleman  over  here?  A  Oh,  yes,  yes.  Mr.  Browne? 
Quite  often. 

Q  What  do  you  recall  that  she  ever  said  about  him? 
A  Well,  said  Mr.  Browne  certainly  was  a  model  to  us. 
She  says  that  he  did  everything;  he  and  his  wife — of 
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course,  speaking  of  “he”  he  always  did  our  shopping  and 
bring  it  home  to  us,  and  Mr.  Browne  quite  often,  I  would 
meet  him  at  the  A.  &  P.  store  buying  goods  and  I  talk 
with  bim,  he  said,  “I  am  buying  this  for  the  Nyman’s. 

Q  That  was  before  they  moved  into  the  home,  was  it? 
A  Oh,  yes,  yes.  That  was  while  he  was  buying  provi¬ 
sions  and  supplies  for  the  Farragut  Street  home. 

Q  Do  you  know  how  long  that  went  on  before  they 
moved?  Do  you  know  how  long  he  did  that?  A  I 
couldn’t  tell  you  that. 

696  Q  Was  it  some  little  while,  as  far  as  you  know? 
A  Yes;  I  judge  they  must  have  lived  there — I 

don’t  know — I  wouldn’t  say  it  myself;  I  couldn’t  say, 
without  looking  up  records  of  the  time  she  left  there  and 
the  time  that  they  moved  there. 

Q  Did  she  ever  say  anything  about  Mrs.  Browne?  A 
Oh,  yes,  yes. 

Q  What  did  she  say  about  her?  A  Well,  Mrs.  Browne, 
she  said  she  has  come  in  here  and  was  very  good  to  us, 
did  all  our  cooking  and  cleaning  up  and  things  like  that, 
she  said,  very  often. 

Q  Now,  did  you  ever  hear  her  say  anything  about 
her  will;  do  you  recall  her  having  any  conversation  about 
her  will?  Did  she  ever  talk  to  you  about  her  will?  A 
No,  not  direct  from  them,  but  I  heard  it  indirectly  from 
some  of  the — 

Q  •  •  •  Mr.  Bright,  I  will  ask  you,  having  in  mind 
your  contact  with  Miss  Mildred  Nyman  from  the  several 
years  before  she  went  to  the  nursing  home  in  August  of 
1951,  and  vour  contact  with  her  after  she  got  in  that 
home  after  1951,  will  you  please  state  whether  in  your 
opinion  she  was  capable  on  November  13,  1952,  of  execut¬ 
ing  a  valid  deed  or  contract  ?  A  I  do.  I  think  she 

697  was  very  competent,  because  Mildred  was  always 
very  smart  and  energetic,  and  a  thrifty  person  and 

to  the  best  of  my  knowledge  and  belief  that  Mildred  was 
capable  and  knew  what  she  was  doing. 
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•  •  •  • 

Cross  Examination 
BY  MB.  DENIT: 

Q  Do  yon  recall  when  Mildred  died?  A  I  recall  the 
period  but  I  don’t  know  the  day  and  date  now  without 
looking — 

Now,  I  got  a  little  book  here  I  can  tell  you  probably 
from  a  book  that  I  have  in  my  pocket,  my  memorandum 
book  tnat  I  keep  all  those  things  in. 

Q  You  may  look.  A  I  may  look? 

Q  Yes,  sir.  A  It  will  take  me  some  little  time. 

(Inspecting  book.) 

I  believe  I  have  got  it.  Mildred  Nyman  died  Decem¬ 
ber  18,  1953.  Mildred  Nyman,  at  11  p.  m. 

I  have  got  it  down  here  in  the  notebook. 

Q  Fine. 

Now,  how  long  prior  to  December  18,  1953,  was  it  that 
you  last  saw  her?  A  Well,  1953,  from  the  18th — 
698  give  me  that  again,  please. 

Q  How  long  prior  to  December  18,  1953,  was  it 
that  you  last  saw  her?  A  Well,  let’s  see. 

Well,  the  last  time  I  saw  her,  Elma  had  died  and  she 
was  living  by  herself  in  the  Philadelphia  Street  rest 
home.  Now,  I  don’t  know  the  date  that  I  was  there.  I 
don’t  remember.  I  don’t  think  I  recorded  that. 

Q  Did  you  ever  see  her  after  she  became  a  patient 
in  the  Forest  Glen  Villa?  A  No,  I  didn’t  see  them. 

Q  Now,  did  you  ever  learn  during  Mildred’s  lifetime 
that  a  conservator  was  appointed  to  take  care  of  her  and 
her  property?  A  You  will  have  to  repeat  that.  My 
hearing  is  a  little  impaired.  I  don’t  quite  get  it. 

Q  Did  you  ever  learn  at  any  time  that  Mildred — that 
a  Conservator  had  been  appointed  for  Mildred  and  her 
property?  A  Well,  yes;  well,  the  New  York  Avenue 
Savings  Bank,  I  think,  was  the  trustee  for  the  estate  or 
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something  of  that  sort  bnt  from  what  individnal  contact 
they  had  with  them  I  don’t  know. 

Q  And  yon  never  knew  that  a  Conservator  had 

699  been  appointed  for  Mildred  and  her  property;  is 
hat  correct?  A  Yes — not  as  a  Conservator. 

Q  Now,  Mr.  Bright,  are  yon  a  lawyer?  A  No,  sir. 

Q  Did  Mildred  confer  with  yon  regarding  her  will? 
A  No,  she  did  not,  bnt  the  only  thing  she  said,  that  if 
anything  was  left,  time  and  time  again,  I  think,  that  Mr. 
Browne  has  been  so  good  to  ns,  she  said,  that  she  thinks 
he  onght  to  have  the  residue  of  the  estate. 

Q  Now,  did  she  ever  tell  yon  that  Br.  Browne  and 
Mrs.  Browne  had  filed  a  claim  against  her  sister’s  estate 
for  $3,171  for  services  that  they  claimed  to  have  rendered 
to  her  and  her  sister?  A  No. 

Q  Yon  didn’t  know  that?  A  No,  I  don’t  know  that. 

Q  And  yon  never  heard  of  it  np  to  this  time?  A  No, 
not  until  yon  first  spoke  of  it. 

Q  Did  yon  ever  talk  to  Mildred  about  the  size  of  her 
estate?  A  No,  not  directly,  but  she  just  intimated 
“Elma  and  I  would  probably  have  enough  to  carry  ns  on, 
carry  ns  through  life,”  that  was  about  the  gist  of  the  con¬ 
versation. 

Q  Did  yon  ever  talk  to  her  about  her  family, 

700  who  her  relatives  were?  A  Oh,  yes.  I  knew  the 
family  very  well.  A  brother  who  was  deceased, 

Arthur,  and  I  knew  her  father  and  knew  her  mother,  and 
then  I  think  she  had  a  niece,  Arthur’s  child,  and  those 
kind  of  things. 

Q  Did  yon  ever  talk  to  her  about  a  Mrs.  Wacher,  her 
cousin?  A  No,  never  heard  it  mentioned. 

Q  Or  Mr.  Brooke,  her  cousin?  A  Well,  I  think  I 
have  heard  that  name  Brooke  once  or  twice  in  my  life¬ 
time  with  her  bnt  she  says,  “I  haven’t  seen  them  for  a 
good  many  years,”  and  I  don’t  know  whether  it  was  np 
in  the  old  home  where  they  used  to  live  or  something  or 
other,  Boonesville,  or  some  place  np  in  Philadelphia  or 
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New  York  or  whatnot  but  I  have  heard  her  mention  that 
she  has  a  cousin  that  “I  haven’t  seen  or  heard  from  for 
years.” 

Q  And  that  cousin  was  in  Boonesboro  or  Philadelphia 
or  New  York?  A  Some  place  like  that  I  don’t  know 
just  where  the  place  was,  but  they  originally  are  from 
Boonesboro,  I  believe,  their  father  and  mother,  residents 
from  Boonesboro.  I  think  that  is  Maryland,  isn’t  it? 
Yes. 

MB.  DENIT:  That  is  all,  sir. 

THE  COURT:  Any  further  questions? 

701  MR.  QUIMBY:  No  further  questions,  if  it 
please  Your  Honor. 

•  •  •  • 

703  MR.  QUIMBY :  In  accordance  with  your  ruling 
of  yesterday,  if  Your  Honor  please,  I  have  deliv¬ 
ered  to  Mr.  Denit  the  diary  that  we  referred  to  yesterday. 

THE  COURT:  The  one  particular  one. 

MR.  QUIMBY :  Yes,  sir,  he  has  it. 

THE  COURT:  All  right. 

MR.  QUIMBY:  For  the  year  of  1951. 

THE  COURT:  All  right. 

You  want  to  make  some  further  questioning  in  the  light 
of  that,  I  think,  Mr.  Denit. 

MR.  DENIT:  Yes,  Your  Honor. 

Mr.  Clerk,  will  you  mark  this  for  identification,  please, 
sir? 

(Diary,  1951,  was  marked  Plaintiffs’  Exhibit  No.  39  for 
identification.) 

704  Further  Cross  Examination 
BY  MR.  DENIT : 

Q  Mrs.  Browne,  you  have  produced  and  there  has 
been  marked  as  Plaintiffs’  Exhibit  No.  39  for  identifica¬ 
tion,  a  book  on  the  outside  of  which  is  the  designation, 
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“Diary,  1951.”  Is  this  the  book  that  yon  consulted  before 
yon  took  the  witness  stand  yesterday?  A  It  is. 

Q  And  yon  referred  to  an  entry  on  May  14,  1951,  as 
refreshing  yonr  recollection  of  something  that  transpired 
on  that  particular  day;  is  that  correct?  A  Correct. 

Q  Now,  will  yon  find  the  entry  of  May  14,  1951,  in 
this  book? 

•  •  •  • 

705  A  Yes. 

Q  Then  the  nest  is  “Bnsy  all  a.  m.” 

And  the  nest  is  “Ruben  here  and  we  went  to  Nymans’. 
He  says  he  can  help  Elma.  I  stayed  two  hours.  F.  stayed 
longer.” 

Now,  what  is  there  abont  that  entry  which  refreshed 
yonr  recollection  that  something  happened  on  May  14, 
1951?  A  We  took  somebody  over  there  that  we  thonght 
could  help  Elma. 

Q  But  there  is  no  reference  in  the  entry  to  ^Mildred,  is 
there?  A  No. 

Q  And  there  is  no  reference  on  the  entire  page  to 
Mildred,  is  there?  A  No. 

Q  Although  there  are  other  matters  referred  to  on 
the  page.  A  Yes. 

Q  And  those  matters  are  not  connected  with  either 
Mildred  Nyman  or  Elma  Nyman;  right?  A  Right. 

Q  Now,  will  yon  turn  to  yonr  diary  entry  for  Novem¬ 
ber  18,  1951?  A  That  is  on  a  Sunday. 

706  Q  Yon  have  that  in  front  of  yon.  A  Yes. 

Q  Now,  among  other  things  in  this  entry  which  is  un¬ 
derscored  with  a  red  line,  is  “Mildred  and  Margie  gave 
ns  a  chicken  and  apples  and  flour.”  Is  that  it?  A  No. 
Wrong. 

“After  dinner  we  went  out  to  see  Mildred.  Margie  gave 
ns  a  chicken,  apples  and  flour.  Francis  to  church.” 

•  •  •  • 

Q  Do  yon  know  whether  or  not  Mr.  Browne  wrote  a 
letter  to  his  cousin,  Mrs.  Wacher,  on  this  particular  day? 
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A  I  don’t  keep  track  of  his  correspondence.  I  haven’t 
that  down  here.  I  have  my  own  down  here. 

707  Q  Do  yon  know  whether  he  did  or  not?  A  I 
know  he  sent  her  a  letter  bnt  when,  I  don’t  know. 

Q  Did  he  talk  to  yon  abont  the  letter  before  sending 
it?  A  Possibly. 

Q  Did  he  show  it  to  yon?  A  I  don’t  remember. 

Q  Yonr  hnsband  often  wrote  on  a  typewriter,  did 
he  not?  A  He  does. 

Q  Wonld  yon  be  able  to  recognize  this,  which  is  desig¬ 
nated  Plaintiffs’  Exhibit  No.  21,  as  yonr  hnsband’s  let¬ 
ter?  A  It  is  his  letter,  all  right  I  never  saw  it 

Q  Did  he  talk  to  yon  abont  it  before  he  sent  it?  A  I 
think  he  said  he  had  sent  a  letter  annonncing  Elma’s 
death. 

Q  Did  he  tell  yon  he  had  said  in  the  letter: 

“Mildred  Nyman,  who  is  totally  blind,  is  now  in  a  nnrs- 
ing  home  pretty  helpless  and  mind  slipping?”  A  No. 

Q  He  didn’t  say  that  to  yon.  A  No. 

708  Q  That  was  trae,  wasn’t  it?  A  He  thonght  so. 

Q  Yon  did  too,  didn’t  yon?  A  I  am  not  say¬ 
ing. 

Q  Why  not?  A  Well,  becanse  I  wasn’t  there  to  see 
it  just  at  that  particular  time. 

Q  Well,  yon  saw  Mildred  Nyman  quite  often,  didn’t 
yon?  A  Very  often. 

Q  And  yon  saw  her  quite  often  during  the  month  of 
November,  1951,  didn’t  yon?  A  Very  often. 

Q  And  what  yonr  hnsband  said  abont  Mildred  is, 

“Mildred  Nyman,  who  is  totally  blind.” 

That  is  correct,  isnt’  it?  A  Fine. 

Q  Yon  knew  that,  didn’t  yon?  A  Of  course  I  knew  it 

Q  And  “is  now  in  a  nursing  home.”  That  was  true, 
wasn’t  it?  A  That’s  traa 

Q  “And  she  was  pretty  helpless.”  A  Helpless — not 
quite. 
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709  Q  Not  quite..  A  Not  quite,  no.  She  didn’t 
have  to  be  carried  around.  She  could  get  up  and 
walk  around. 

Q  And  the  last  language:  “and  mind  slipping.”  That 
was  true  of  her,  wasn’t  it?  A  Well,  suppose  it  was, 
it  wasn’t  slipping  all  the  time. 

Q  But  on  that  date  that  was  true,  wasn’t  it?  A  Pos¬ 
sibly  so. 

Q  You  don’t  deny  it,  do  you?  A  I  don’t  deny  her 
condition,  no. 

•  •  •  • 

711  BY  MB.  DENIT: 

Q  This  was  the  first  visit  that  the  Chapmans- 
paid  to  your  home;  is  that  right?  A  Right.  It  may 
have  been  the  first  time,  yes. 

Q  And  Mrs.  Chapman  at  that  time,  which  was  De¬ 
cember  17th,  1951,  didn’t  know  that  Elma  had  died?  A 
No. 

Q  Is  that  right?  A  That  is  what  it  says  there. 

•  •  •  • 

Redirect  Examination 

•  •  •  • 

Q  Mrs.  Browne,  you  told  us  yesterday  when  I  asked 
you  some  questions,  that  you  had  been — and  cor- 

712  rect  me  if  I  am  wrong  now — that  you  had  been  over 
to  the  Nymans’  house,  you  and  your  husband,  or 

he  or  both  of  you  had  been  over  there  practically  every 
day  from  May  14th  to  August  1,  1951.  A  Right 

Q  Did  you  testify  to  that  yesterday?  A  Right 

Q  Now,  will  you  start  on  May  14th,  in  that  diary  which 
you  have  produced  here,  and  read  from  day  to  day  any¬ 
thing  that  has  anything  to  do  with  your  going  over  to  see 
Mildred,  and  give  us  the  date,  please — over  to  that  house — 
starting  with  May  14,  1951.  A  On  May  14th  I  was 
busy  all  the  morning  and  Dr.  Rubin  came  and  we  went  to 
Nymans’.  He  says  he  can  help  Elma.  He  stayed  two 
hours.  Francis  stayed  longer. 
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Q  And  by  “Francis”  yon  mean  your  husband,  do  you 
not?  A  My  husband. 

You  see,  I  didn’t  go  back  that  far  arid  mark  it,  sir.  I 
have  to  look  through  it. 

Q  What  do  you  mean,  “mark  it?”  A  Well,  marked 
Millie’s  name. 

Q  How  did  you  mark  Millie’s  name?  A  I  marked  it 
in  red  last  night  when  I  went  through  so  I  could  find  the 
pages  readily. 

713  Q  All  right;  just  read  on  there  from  May  14th. 
A  On  May  17th  we  turned  off  the  furnace  and  I  went 
to  town  and  carried  some  cake  to  some  women;  in  Gold- 
enberg’s,  other  stores  to  find  slips  for  Elma,  and  bought 
them  some  staitonery. 

Q  Who  do  you  mean  by  “them?”  A  Elma  and  Millie 
— some  stationery  and  some  slips  for  Elma.  I  baked 
potatoes  for  the  Nymans’  and  got  Elma  two  slips.  That 
is  all  about  them. 

On  the  18th  we  turned  on  the  heat  and  my  iron  went 
to  Nymans’.  Rubin  started  to  treat  Elma.  I  cleaned  up 
their  bathroom  and  Francis  brought  home  the  wash  and 
put  it  to  soak.  He  went  to  the  Mission. 

That  is  all  about  them. 

On  the  19th  Francis  washed  for  the  Nymans’.  Ivy  to 
Dupont  Gardens. 

Cleaned,  and  Rubin  came  at  2.  Francis  took  a  commode 
over  to  Mrs.  Willis. 

That  is  all  about  them. 

Sunday — I  have  very  little  about  them  on  Sunday  ex¬ 
cept  towards  the  last,  because  they  asked  me  to  cook  for 
them  on  Saturday  and  we  had  to  go  to  church  and  they 
wouldn’t  oblige  us  to  come  over  there  and  feed  them  on 
Sunday. 

714  MR.  DENIT :  Is  that  in  the  diary  you  are  read¬ 
ing  from? 

THE  WITNESS:  Well,  no,  but  that  is  a  fact.  That 
is  why  I  don’t  have  anything  on  Sunday. 


439  A 


Occasionally  we  went  over  there  on  Sunday  but  not 
every  Sunday. 

Monday,  cloudy  and  cool,  changed  the  beds  and  over 
to  Nymans’  until  12.  Lunch.  Washed  two  dresses  for 
Elma.  Francis  took  a  man  over  of  neighbors’  to  cut  the 
grass. 

At  4,  went  over  to  Nymans’  to  get  the  wash,  and  busy 
doing  little  things  for  them. 

On  the  22nd,  Francis  washed  and  I  helped  and  ironed 
two  dresses  for  Elma.  Went  to  Nymans’  and  got  Millie’s 
breakfast  and  fed  her.  Home  for  lunch.  Took  down  the 
clothes. 

That  is  all  about  them  that  day. 

The  23d:  Rained.  Over  to  Nymans’.  Got  Millie’s 
.  breakfast.  Home  for  lunch. 

I  might  have  put  in  there  I  got  Elma’s  breakfast  but 
Millie  was  more  trouble  so  I  just  put  in  Millie.  Didn’t 
have  to  feed  Elma. 

On  the  24th:  Cleared  Rubin  came  to  Nymans’  until 
12.  Cleaned  some  more  on  the  third  floor  and  the  bath¬ 
rooms. 

BY  MR.  QIJIMBY: 

Q  Who  cleaned  on  the  third  floor?  A  I  cleaned  on 
the  third  floor,  and  in  two  bathrooms. 

715  Q  All  right.  A  The  25th:  Clear  and  warmer. 

Ironed  Went  to  Nymans.  Home  by  12.  Cleaned 
my  room. 

And  then  the  things  there  pertain  to  me. 

Mrs.  Loudermilk  called  while  I  was  out.  Francis  went 
to  Mt.  Rainier,  came  in  late  to  go  to  church.  I  washed 
and  ironed  for  Nymans  and  took  them  over  after  dinner. 

Monday,  the  28th:  Cloudy,  changed  the  beds  and  over 
to  Nymans.  Lunch.  Francis  took  down  the  curtains  in 
the  sitting  room  and  dining  room. 

Q  Where  was  that;  your  house?  A  At  my  house. 
That  is  all. 

I  went  over  and  got  their  breakfast  that  day. 
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The  29th — the  30th.  Holiday.  Over  to  Nymans’. 

•  •  •  • 

The  31st:  Ironed  and  to  Nymans.  Lunch.  Washed. 
June  1:  Clear,  sun  and  hot.  Baked  potatoes  for  the 
Nymans.  Changed  their  beds.  Off  to  a  church  meeting. 
Got  there  on  time.  The  2d:  Adult  retreat,  2:30  until  8; 
at  the  Tower  House.  Kept  busy  all  A.  M.  and  went  over 
to  Nymans’  at  2  to  get  their  dinner. 

On  the  3d,  going  half-way  down: 

716  “Dr.  Rice  brought  me  home  from  church  and  got 
dinner  but  went  over  to  Nymans’.  Mildred  on  the 

floor.  Got  George  to  help  and  Francis  put  her  in  a  chair. 
We  couldn’t  get  her  out  for  two  hours.  Finally  rolled 
her  on  the  bed.  Came  home,  dressed,  went  to  church.” 
It  was  a  very  hot  day  and  we  had  an  awfully  hard  time 
with  her. 

Monday:  Cleared.  Made  beds.  Ironed  at  night,  the 
gowns  for  the  Nymans. 

This  is  the  5th. 

Went  down  to  the  Capitol  on  the  5th  to  a  breakfast 
given  to  us  by  Representative  Bryson.  Toured  the  Capitol. 
Had  lunch,  then  to  both  Houses.  Went  downtown  and 
bought  curtains  for  Nymans’  bathroom,  looked  for  night¬ 
gowns  for  Mildred.  Home  and  dinner. 

On  the  6th  of  June: 

Over  to  Nymans;  home  by  12.  Francis  and  I  washed. 
I  went  over  to  Nymans,  put  up  the  bathroom  curtains, 
got  the  lunch  and  cleaned  one  room. 

June  7:  Clear,  sun  and  warm.  Francis  washed  for 
Nymans.  I  cleaned  the  kitchen  and  Francis  did  the  din¬ 
ing  room.  Over  to  Nymans.  Fed  Mildred  and  cut  roses 
for  the  house.  Ironed  the  sheets,  et  cetera.  Washed 
three  spreads  for  the  Nymans.  Did  a  little  mending,  and 
dinner. 

717  On  the  8th : 

Rain  and  cool.  Cleaned  until  time  to  go  to  the 
Nymans.  Brought  home  ironing  for  Fima  Pain  in  my 
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right  wrist.  Went  to  Baptist  Building  to  see  Billy  Gra¬ 
ham. 

June  9 — this  is  Saturday. 

June  11th: 

Changed  the  beds,  put  some  things  away  in  the  trunks. 
Went  over  to  Nymans’  and  made  a  blackberry  roll,  and 
cleaned  Silver  and  got  things  together  for  the  evening. 
Francis  at  the  Nymans’  working  on  the  sewer. 

Cloudy  and  cleared  and  cool  Left  about  10  for  town. 
Went  to  store  looking  for  nightgowns  for  Mildred.  Church 
had  a  card  fixed  for  Mrs.  Bryson.  Lunch  at  12.  Husband 
invited.  Nice  program.  Went  to  Lansburgh’s.  Then 
home  at  3:30.  F.  spent  the  day  at  Nymans’  about  the 
sewer. 

June  13th:  Rained  all  day.  Francis  to  Nymans’.  I 
walked  home.  Washed  table  covers.  Dick  worked  at 
Nymans.  David  Hill  worked  at  Nymans’. 

June  14th:  Clear,  sun,  a  little  wind.  Francis  washed, 
I  helped.  Put  away  three  coats  in  the  cedar  closet,  went 
to  Nymans’.  Home  at  11:30.  After  lunch  ironed  sheets 
and  shirts. 

June  15th:  Clear,  sun  and  warm.  Cleaned  three  rooms, 
then  to  the  Nymans.  Home  by  11 :30.  Dressed  for 
718  town.  Went  to  Goldenberg’s.  Bought  gowns  for 
Elma.  Few  other  stores  and  then  home. 

June  16th:  Clear,  up  «arly  and  Francis  did  Nymans’ 
washing.  I  washed  two  blankets  and  one  spread  for 
them.  Francis  went  to  have  his  hair  cut.  Made  a  peach 
pie. 

Nothing  more  about  them. 

The  17th  of  June — well,  this  is  Sunday. 

The  18th  of  June: 

Cloudy  and  warm.  Changed  the  beds  and  put  up  three 
small  jars  of  cherries.  Over  to  Nymans’.  Lunch.  Put 
away  a  wool  blanket.  Dick  came  and  worked  in  the  yard 
until  Francis  came  home.  Then  they  went  to  Nymans’ 
to  fix  the  cellar  floor.  Francis  washed  for  Nymans,  and 
Elma  gave  him  $2.00. 


442  A 


19th  of  June: 

Francis  took  Dick  over  to  Edith’s,  I  washed,  Francis 
had  a  flat  tire.  Rubin  here  10:30,  Francis  too.  We  went 
to  Nymans  and  I  fed  Mildred.  Home  at  11:45.  Went  < 

over  to  my  sister’s  to  see  wedding  presents. 

Jnne  30th: 

21st:  Sunday  school  Council.  Clear,  windy.  Francis 
and  I  washed  three  blankets.  Ironed  and  made  some  des¬ 
sert.  Went  to  Nymans’.  Home  by  12:30.  Then  I  cleaned 
for  myself.  Sewed  a  little,  fixed  a  blanket  to  put  away. 

After  dinner  we  wrent  over  to  Nymans  to  help  them 
719  with  dinner.  Home  by  8:30.  Cleaned  up  our  own. 
kitchen. 

22d — 24th — that  is  a  Sunday. 

25th:  Clear,  windy  and  warm.  Francis  and  I  washed. 

Went  over  to  Nymans’.  Nymans’  roof  to  be  fixed. 

The  26th — the  27th: 

Clear,  sun,  hot.  Ironed  sheets  et  cetera.  To  Nymans. 

Home  at  12.  Put  up  three  pints  of  cherries. 

The  28th  of  June: 

Put  the  ironing  away,  started  cherries,  went  over  to 
Nymans.  Home  by  12. 

The  29th: 

Clear,  rain  and  clear.  Put  up  6  pints  of  cherries,  went 
to  Nymans.  Back  at  12:20. 

The  30th. 

Francis  to  bakery,  to  take  the  sweet  potato  vines.  I 
made  cherry  pie  and  one  for  the  Nymans.  Over  there 
two  hours.  Busy  all  p.  m.  washing  hair  and  putting  oil 
on  that  didn’t  wash  out. 

July  1st — that  is  on  a  Sunday. 

Early  services.  After  dinner  Francis  went  to  Nymans, 
then  out  to  Margie’s  and  brought  Margie  in  to  Nymans 
and  took  her  back.  Got  home  8  p.  m. 

Margie  is  Mrs.  Gallagher. 

July  2d: 

Changed  the  beds,  not  before  Rubin  came.  Cooked  limas 
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and  chicken  for  Nymans.  Cooked  some  apples. 

720  Went  to  Nymans,  got  their  dinner.  Home  at  9:30. 

Strike  still  on.  Had  to  walk  a  lot. 

Jnly  3d: 

Francis  and  I  washed.  I  fixed  cherries  and  Rabin  here. 
Over  to  Nymans.  Had  to  feed  Millie  in  bed.  Brought 
home  the  wash.  Francis  took  Dick  to  Edith’s  and  Rabin 
to  Statler.  Francis  washed  for  the  Nymans.  Cars  run¬ 
ning  again. 

MR.  DENTT:  What  was  that  last  you  said? 

THE  WITNESS:  “Cars  running  again.”  There  was 
a  strike. 

MR.  DENIT :  I  see. 

THE  WITNESS:  4th  of  July. 

Started  to  dean  the  kitchen  table  but  went  to  Nymans’. 
Home  nearly  one.  Ironed  three  dresses  for  Nymans. 
Made  a  cherry  roll.  Rested  some.  Called  Mrs.  Willis. 
Went  to  Nymans  after  dinner  and  got  them  some  supper. 
Tired.  Francis  tired  too. 

The  5th  of  July. 

Clear  and  warm.  Cleaned  three  rooms.  Went  to 

i 

Nymans,  got  breakfast  and  cleaned  up.  Home  12:30. 

Friday,  July  the  6th. 

Rubin  treated  my  neck  and  knee.  To  Nymans.  Home 
12:30. 

July  7th. 

Busy  until  we  went  to  Nymans  10:30.  Back  at  12:45. 
Rubin  treated  my  neck. 

July  the  8th.  This  is  Sunday  but  Francis  and  I 

721  came  home,  and  dinner.  Francis  went  to  Nymans, 
then  to  Blue  Plains. 

Let’s  see. 

We  took  three  bags  of— let’s  see.  Went  to  Blue  Plains. 
Took  three  bags  of  beans  down  there  and  gave  them 
away.  Francis  to  Nymans. 

This  was  on  the  8th  of  July.  He  went  in  the  evening. 

The  9th  of  July: 


444  A 


Clear,  snn,  warm.  I  changed  the  beds.  Francis  to 
town.  I  washed,  and  Francis  helped  hang  out  Rubin 
here,  to  Nymans.  Got  both  breakfast,  brought  home  the 
wash.  Francis  brought  medicine  for  Elma  and  she  gave 
him  $5.00.  Francis  did  their  wash.  I  ironed.  Package 
for  me. 

Went  to  Nymans  to  help  with  the  dinner.  This  was 
the  9th  of  July. 

The  10th  of  July: 

Rnbin  here.  Clear,  snn  and  hot.  Treated  my  neck.  I 
got  two  breakfasts.  Home,  was  late.  I  got  two  break¬ 
fasts  at  the  Nymans.  Home  12:30.  I  ironed,  washed  a 
silk  dress  and  ironed  it. 

July  11th: 

Clear,  snn  and  hot  Bnsy  until  Rnbin  came.  Treated 
my  neck.  F.  to  town — Francis  to  town.  Bought  a  new 
teakettle.  To  Nymans.  Got  their  breakfasts.  Home 
12 :15.  Cleaned  kitchen.  Francis  took  the  paint  to 
722  Dick.  Washed  some  more.  To  Nymans  to  help 
with  their  dinner.  Home  at  8:45. 

July  the  12th — for  some  reason  that  is  crossed  out 

July  13th — July  13th,  14th  and  15th  I  was  out  of  town. 
I  went  to  a  church  meeting. 

Monday  the  16th: 

Downtown.  Bought  underwear  for  Elma,  $2.00.  Toilet 
lid  covers  and  a  couch  cover.  Home.  Francis  to  Nymans, 
and  I  started  to  wash. 

The  17th  of  July: 

•  •  •  • 

Over  to  Nymans.  Cleaned  a  white  dress  and  ironed  it. 
Fixed  one  pair  of  trousers  for  Francis. 

That  is  all  for  the  Nymans,  I  think  there. 

Oh,  here  is — 

Washed  for  the  Nymans  on  the  17th  of  July. 

July  the  18th.  Partly  cloudy,  warm. 

The  19th.  Clear  and  hot.  Changed  their  spreads  on 
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the  twin  beds  and  pnt  some  bedding  away.  Took  steamer 
over  to  Nymans. 

In  explanation,  in  order  to  keep  their  food  warm  I 

*  took  a  steamer  over  and  put  it  over  hot  water  so  it  would 
keep  warm  while  I  was  getting  their  breakfast 

Took  steamer  over  to  Nymans. 

723  Dick  came  over — and  we  went  to  Nymans  from 
7  to  9 :15.  Very  trying. 

Friday,  the  20th  of  July. 

Clear  and  sun  and  cooler.  Took  Rubin  to  Nymans  and 
then  we  went  for  Dick  and  to  Marlboro. 

July  21st: 

Cleaned  until  1 :30,  went  to  Nymans  to  get  their 
breakfast  Home  12:15.  I  washed  and  ironed  a  dress  for 

*  Elma.  Took  apples  for  Nymans.  Francis  got  the  chair 
from  Willis  and  took  it  to  Jones. 

Sunday  the  22d. 

Francis  to  Nymans,  Millie  was  in  a  mess.  Rested  all 
afternoon  and  after  supper  we  didn’t  get  back; 

The  23d: 

Went  to  Goldenberg’s  and  got  some  underwear. 

*  The  24th  of  July. 

The  25th  of  July: 

Francis  washed  and  to  Nymans.  Hung  it  out — hung 
out  the  wash  while  I  made  apple  turnovers.  Somebody 
gave  us  com.  Washed  for  the  Nymans  and  I  ironed  two 
dresses  for  them.  Francis  late  for  dinner. 

The  28th  of  July:  j 

Francis  went  to  the  bank.  I  ironed.  Worked  on  the 
third  floor  getting  beds  ready  and  Francis  to  Ny¬ 
mans. 

724  Friday  the  27th: 

Francis  washed  for  the  Nymans;  Elma  says  she 
won’t  go  to  Mattie’s.  ! 

The  28th  of  July: 

Francis  off  to  get  Mattie.  Place  swarming  with  people.  j 
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We  had  a  wedding  in  our  honse  at  that  time.  Mattie 
is  Mrs.  Latta. 

July  29th: 

Francis  to  Nymans’.  Carried  Elma  and  Mrs.  Bright 
to  see  the  home. 

That  was  the  nursing  home  that  we  expected  them  to 
go  into.  That  is  all  on  that. 

The  30th  of  July: 

Cleaned  up  the  bedroom  and  went  to  Nymans’  to  get 
breakfast.  Home  at  12:45.  Francis  and  I  washed  and 
El  dried.  Went  back  to  get  dinner.  Home  at  8:30.  Bed 
late. 

BY  MR.  QUIMBY: 

Q  All  right,  Mrs.  Browne: 

At  my  request  did  you  go  through  that  diary  last 
night  from  August  1st  until  the  end  of  December  of 
1951  and  make  notations  of  every  day  that  you  or  Mr. 

Browne  was  over  to  the  Nymans’  or  visited  the 
725  Nymans,  either  you  went  to  their  home  on  Far- 
ragut  Street  or  you  visited  them  in  the  nursing 
home,  and  did  you  make  a  list  of  those  dates?  A  I  did. 

Q  Now,  can  you  tell  us  from  checking  on  that  list, 
how  many  days  in  that  diary  that  you  either  did  one 
of  those  two  things;  went  to  their  home  on  Farragut 
Street  or  went  out  to  see  them  at  the  nursing  home? 

Would  you  count  those  days,  please? 

MR.  DENIT:  What  list  is  she  referring  to? 

THE  WITNESS:  This  list?  I  made  a  list  of  the 
diary. 

MR.  QUIMBY :  Of  the  days  that  she  did  one  of  those 
two  things,  from  August  1st  to  the  end  of  the  year. 

THE  WITNESS:  And  they  are  all  here  and  they 
are  all  underscored.  You  can  see  them  if  you  want  to. 

BY  MR.  QUIMBY: 

Q  Well,  would  you  count  those,  please?  A  You 
want  me  to — 

Q  Just  add  them  up,  the  number  of  days.  A  From 
September? 
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Q  No,  from  August  1st  A  From  August  1st. 

Well,  it  would  take  some  time.  It  is  64. 

Q  And  is  it  your  testimony  that  on  64  days 

726  from  August  1st  to  the  end  of  the  year  you  or  Mr. 
Browne  either  went  to  Farragut  Street  or  visited 

the  Nymans  at  the  home?  A  That’s  right. 

jMR.  Q  UJLMBY :  In  the  interest  of  time,  I  will  stand 
on  that  statement  I  am  perfectly  willing  at  this  time, 
however,  to  have  the  Caveators  in  this  case  check  any 
one  of  those  dates  if  they  so  desire. 

THE  COUBT :  All  right. 

MB.  QUIMBY :  It  is  only  the  thought  that  we 
shouldn’t  take  the  time  of  the  Court  to  go  through  every 
day. 

MB.  DENIT:  I  suggest  that  the  diary  be  offered  in 
evidence  and  then  we  can  refer  to  it  when  we  discuss  the 
matter  with  the  jury. 

MB.  QUIMBY:  That  is  perfectly  all  right  with  me, 
Your  Honor. 

THE  COUBT:  AH  right. 

If  there  is  no  objection,  let  Exhibit  No.  39  be  admitted 
in  evidence. 

(The  diary  above  referred  to  marked  Plaintiffs’  Ex¬ 
hibit  No.  39  was  received  in  evidence.) 

•  •  •  • 

727  Recross  Exammation 
BY  MB.  DENIT: 

Q  Mrs.  Browne,  were  the  various  visits  and  services 
that  you  have  testified  about  from  your  diary  the  bases 
upon  which  you  filed  a  claim  against  the  estate  of  Elma 
Nyman  for  $3,171.28?  A  I  have  no  knowledge  of  ever 
filing  a  claim  for  $3,188,  whatever  it  is.  I  have  no  knowl¬ 
edge  of  it  whatever.  If  I  signed  it — 

Q  $3,171.28.  A  If  I  signed  it,  I  signed  it  under  my 
husband’s  name.  I  have  no  knowledge  of  ever  doing  that. 

Q  Well,  you  knew  that  you  were  making  a  claim 
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against  Elma  Nyman’s  estate,  didn’t  yon?  A  Not  nntil 
it  was  settled-  I  didn’t  know  mnch  about  it 
Q  Well,  when  it  was  settled,  yon  knew  that  yon  were 
receiving  some  money  for  alleged  services  rendered  to 
Fima  and  Mildred;  isn’t  that  right?  A  That’s  right 

Q  Now,  were  those  services  the  ones  that  are 

728  referred  to  in  your  diary  entries  that  yon  have 
just  completed  reading  before  the  Court  and  jury? 

A  Not  entirely. 

Q  Well,  to  what  extent?  A  Services  that  Mr.  Browne 
had  hired  workmen  to  do  for  them. 

Q  I  am  talking  about  your  services.  A  That  wasn’t 
for  me,  was  it?  Entirely  for  me? 

Q  Well,  yon  received  $400.00  from  Elma’s  estate  for 
something,  didn’t  yon?  A  Yes. 

Q  Now,  was  that  for  the  services  that  yon —  A  No. 

Q  — that  yon  have  testified  from  your  diary  about? 
A  No. 

Q  It  was  not?  A  No. 

Q  Other  services  than  that?  A  Other  services  than 
that. 

Q  When  were  those  services  performed?  A  Their 
dates,  I  told  yon  where  Mir.  Browne  worked  on  the  sewer, 
he  worked  on  the  basement,  he  worked  on  various  parts 
of  the  building. 

Q  Were  those  other  services  the  ones  for  which 

729  yon  claimed  71,000.00  from  Elma’s  estate  in  the 
Municipal  Court  action  that  was  filed  by  yon  and 

your  husband?  Were  they?  A  I  suppose  so. 

•  •  •  • 

Redirect  Examination 
BY  ME.  QTJIMBY: 

Q  Why  was  that  suit  filed,  Mrs.  Browne,  do  yon  know? 
A  Well,  I  think  Mr.  Lawrence  told  ns  to  file  it. 

•  •  • .  • 
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Lester  A,  Lawrence 

was  recalled  as  a  witness  for  and  by  the  Caveators,  and 
having  been  previously  sworn,  further  was  examined  and 
testified  as  follows: 

Cross  Examination  (resumed) 

BY  MB.  QTJIMBY: 

Q  You  have  been  previously  sworn  in  this  case. 

730  A  Yes,  sir. 

Q  And  in  response  to  a  subpoena  duces  tecum 
handed  you  last  night  about  four  o’clock,  have  you  pro¬ 
duced  in  court  this  morning  all  of  the  records  of  the  Na¬ 
tional  Savings  and  Trust  Company  with  reference  to  the 
estate  of  Mildred  Nyman  and  Elma  Nyman!  A  I  have. 

Q  And  are  all  those  records  in  those  two  packages 
you  have  before  you  there!  A  That’s  right. 

Q  Now,  would  you  be  good  enough  to  take  from  those 
records  a  file  that  we  were  looking  at  last  night  in  which 
you  told  me  first  was  some  personal  papers  of  yours! 
A  I  don’t  remember  telling  you  they  were  personal 
papers. 

Q  Well,  what  did  you  tell  me!  A  They  were  a  file 
that  I  personally  put  together  but  they  were  all  papers 
in  connection  with  the  Nymans’  affairs. 

Q  Yes,  sir.  Would  you  get  that  file  out,  please,  sir! 
(File  was  produced.) 

Now,  I  take  from  that  file  a  paper  on  the  letterhead 
of  Dr.  Glen  Pincock  dated  December  21,  1951,  and 

731  signed  by  the  doctor.  I  ask  you  to  look  at  that 
and  tell  us  how  that  came  into  your  file!  A  This 

came  into  our  file  at  the  request  of  Dr.  Pincock. 

Q  At  the  request  of  him!  A  No,  at  my  request  of 
Dr.  Pincock. 

Q  Now,  you  got  another  report,  did  you  not,  siry  from 
Dr.  Pincock  dated  November  7,  1951;  do  you  remember! 
A  No,  I  don’t  remember.  I  could  be  refreshed. 
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ME.  QUIMBY:  Would  you  mark  this  Defendant’s  4, 
please? 

(Letter  above  referred  to  was  marked  Defendant’s  Ex¬ 
hibit  No.  4  for  identification.) 

BY  ME.  QTTIMBY: 

Q  Now,  I  hand  you  what  has  been  marked  for  identi¬ 
fication  as  Defendant’s  Exhibit  No.  4  and  ask  you  to  look 
at  the  signature  on  that  and  compare  it  with  the  letter 
dated  December  21,  1951,  and  ask  you  whether  in  your 
opinion  that  is  Dr.  Pincock’s  signature?  A  I  would  say 
that  it  appears  to  be,  yes,  sir. 

Q  Now,  will  you  look  at  that  Defendant’s  Exhibit  No. 
4  and  tell  me  if  in  fact  your  bank  or  you  didn’t  get  a 
copy  of  that  or  the  original  of  that  report?  A  I  have 
no  recollection  that  we  had  it  in  our  files,  sir. 
732  You  didn’t  get  this  out  of  my  file,  did  you? 

Q  No,  sir,  I  did  not. 

Now,  do  you  say  that  you  just  have  no  recollection  of 
having  seen  it  before  or  that  it  was  never  sent  to  you? 
A  I  have  no  recollection. 

Q  Now,  you  have  been  through  those  files,  have  you, 
since  yesterday?  You  went  all,  through  those  files,  didn’t 
you?  A  No,  sir. 

Q  Well,  I  won’t  ask  you  to  do  it  right  now,  but  at  the 
noon  recess  would  you  be  good  enough  to  go  through 
those  files  and  see  if  you  have  a  copy  of  that  report,  De¬ 
fendant’s  Exhibit  No.  4;  would  you  do  that?  A  I  will 
be  glad  to,  yes,  sir. 

Q  Now,  Mr.  Lawrence,  will  you  tell  us  when  the  bank 
first  received  a  copy  or  knew  the  contents  of  the  will  of 
November  13,  1952,  the  one  that  is  under  attack  here 
now.  Can  you  tell  us  when  that  was?  A  My  recollec¬ 
tion  is  it  was  the  latter  part  of  December,  probably 
after  Christmas. 

THE  COURT:  I  am  not  clear.  What  do  you  mean? 
In  what  year? 
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THE  WITNESS:  1953. 

THE  COURT:  1953? 

733  THE  WITNESS:  After  Mildred’s  death. 

BY  MR.  QUIMBY: 

Q  And  was  it  December  29th?  Does  that  help  you 
any?  A  No,  sir,  it  does  not. 

Q  Now,  I  show  you  a  paper  dated  December  31,  1954, 
and  it  has  at  the  top  of  it,  “Summary  of  transactions 
taken  from  the  records  of  Miss  Elma  and  Mildred  Ny¬ 
man,  at  National  Savings  and  Trust  Company,”  and  ask 
you  to  look  at  that  record  and  see — 

Let  me  ask  you  first,  please : 

Did  you  compile  that  record?  A  Yes,  sir. 

Q  Would  you  look  on  there  and  see  if  there  is  any 
reference  to  Mildred  Nyman  signing  a  waiver  to  the  ap¬ 
pointment  of  the  National  Savings  and  Trust  Company 
as  Executor  under  the  will  of  her  sister  Elma  Nyman? 
A  Yes,  there  is.  December  8,  1951. 

Q  On  December  8,  1951,  she  signed  a  waiver?  A 
That’s  right 

Q  Now,  will  you  tell  us  what  that  waiver  was,  please? 
A  The  waiver  was  her  consent  to  the  admission  to  pro¬ 
bate  and  record  of  the  last  will  and  testament  ancr 

734  codicil  of  her  sister  Elma,  under  the  terms  of 
which  she  received  the  entire  estate. 

Q  Now,  was  that  waiver  prepared  in  your  bank;  do 
you  know?  A  Yes,  sir. 

Q  And  did  you  consider  her  mentally  competent  to 
execute  that  waiver  when  you  had  her  sign  it  on  De¬ 
cember  8,  1951?  A  Yes,  sir. 

Q  Now,  I  call  your  attention  on  that  same  paper 
dated  December  31,  1954,  which  you  say  you  compiled,  I 
call  your  attention  here  to  a  notation  4-23-52.  That 
means  April  23,  1952,  does  it  not,  sir?  A  Yes,  sir. 

Q  It  says : 

“Discussed  with  Miss  Nyman  matters  listed  in  memo 
dated  4-22-52.”  A  Yes,  sir. 
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Q  Winch.  Miss  Nyman  was  that?  A  That  was  Miss 
Mildred  Nyman.  Miss  Elma  was  dead. 

Q  Yes.  Now,  do  yon  have  that  memo  dated  4-22-52 
in  your  files?  A  I  should. 

735  Q  May  I  see  it,  please,  sir?  (Witness  searched 
file.) 

THE  WITNESS :  I  have  found  it,  sir. 

•  •  •  • 

Now,  will  yon  read  that  memorandum,  give  ns  the  date 
and  read  what  is  on  that,  please?  A  This  memorandum 
is  dated  April  22,  1952 : 

“Problems  for  discussion  with  Trust  Investment  Com¬ 
mittee: 

Recommendation  to  committee  that  General  Counsel  be 
authorized  to  prepare  petition  to  obtain  court  approval: 

(a)  to  pay  bill  of  Dr.  Overholser  in  the  amount  of 
$50.00; 

(b)  to  pay  bill  rendered  by  Brault  &  Graham  in  the 
amount  of  $265.40  for  services  rendered; 

(c)  to  authorize  sale  of  household  furniture  at  1322 
Farragut  Street,  Northwest,  at  public  auction; 

736  (4)  to  obtain  additional  estimates  on  necessary 
pointing  up  and  painting  exterior  of  house,  repair 

porches  and  chimney; 

(e)  to  rent  the  real  estate  and  to  obtain  estimates  for 
redecoration  of  interior; 

(f)  to  execute  and  file  D.  C.  inheritance  tax  return 
covering  jointly-owned  property  with  Elma  Nyman,  de¬ 
ceased  sister; 

(g)  disposition  re  claim  filed  by  Francis  S.  Browne 
against  deceased  sister’s  estate; 

(h)  such  action  taken  in  connection  with  sister’s  estate 
as  may  be  deemed  necessary. 

“I  believe  that  we  should  submit  copies  of  the  peti¬ 
tion  to  all  of  the  known  relatives  before  the  same  is  pre¬ 
sented  to  the  Court  for  action.  It  may  be  that  counsel 
will  take  care  of  this  matter  automatically.” 
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Q  Now,  you  discussed  all  of  those  matters  with  Miss 
Mildred  Nyman,  did  you  not,  according  to  your  notation  ? 
A  Yes,  sir,  I  tried  to. 

Q  All  right,  what  day  was  that?  A  That  was  the 
next  day,  April  23d 

MB.  QUIMBY:  Could  this  paper  writing  the  wit¬ 
ness  just  read  from  be  marked  Defendant’s  5  for  identi¬ 
fication,  please? 

737  (Document  referred  to  above  was  marked  De¬ 
fendant’s  Exhibit  No.  5  for  identification.) 

BY  MB.  QUIMBY: 

Q  Now,  will  you  not  look  in  your  files,  please,  sir,  and 
tell  us  if  you  don’t  have  a  memorandum  in  there  of  all 
the  dates  that  you  visited  Miss  Mildred  Nyman  out  at 
the  rest  home,  either  in  Takoma  or  in  Forest  Glen?  A 
I  have  a  memorandum  of  all  dates  that  I — 

Q  Now,  will  you  find  that  for  me?  A  Excuse  me, 
sir.  Shall  I  continue? 

Q  Will  you  find  that  for  me?  A  I  have  a  memo¬ 
randum  of  all  dates  which,  when  I  went  through  the  rec¬ 
ords,  these  records  that  they  indicate.  That  does  not 
necessarily  mean  that  there  were  not  other  days  that  I 
went  out. 

Q  I  understand  that,  sir.  Now,  I  just  want  to  see  the 
memorandum.  A  Which  one  is  that? 

Q  That  one  that  you  have  listed  there: 

To  help  you  find  it,  you  have  some  notations,  I  be¬ 
lieve,  in  red  pencil  on  the  paper.  It  is  a  list  of  the  days 
you  went  out  to  visit  her.  A  Yes,  sir. 

738  Q  Would  you  find  that  for  me  there?  A  Yes, 
sir. 

Q  Would  you  take  that  out  of  the  file  for  me  so  I  ran 
have  it? 

(Document  passed  to  counsel.) 

MB.  QUIMBY :  Mark  this  list,  please. 

(List  referred  to  was  marked  Defendant’s  Exhibit  No. 
6  for  identification.) 
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BY  MR.  QUIMBY: 

Q  Now,  will  yon  look  at  what  has  been  identified  as 
Defendant’s  Exhibit  No.  6  and  tell  ns  what  that  is?  A 
Well,  first,  it  gives  a  memorandnm  of  certain  fignres  that 
I  took  from  the  records  with  respect  to  the  assets,  and 
next  is  a  memorandnm  bringing  all  of  the  visits  that  I 
conld  find  from  my  records  where  I  visited  Miss  Mildred 
since  Miss  Elma’s  death. 

Q  Now,  that  is  a  memorandnm  made  by  yon,  is  it 
not,  sir?  A  Yes,  sir. 

Q  From  information  which  yon  obtained  from  her 
files  or  from  personal  contact  with  her;  isn’t  that  cor¬ 
rect?  A  From  the  files  that  I  had  at  the  bank,  yes,  sir. 

Q  Or  personal  contact  when  yon  visited  her; 
739  isn’t  that  right?  A  No,  sir. 

TEE  COURT:  I  think  the  witness  had  made 
it  clear,  Mr.  Qnimby,  that  he  took  these  dates  from  the 
records. 

MR.  QUIMBY :  All  right. 

THE  COURT:  And  he  didn’t  necessarily  mean  that 
there  were  not  occasions  not  shown  on  the  records  when 
he  visited.  That  is  what  I  nnderstood  yon  to  say. 

THE  WITNESS:  Absolutely,  sir. 

THE  COURT:  Well,  then,  I  think  his  answer  is  cor¬ 
rect,  that  now,  that  he  took  them  from  the  records,  not 
from  his  personal  recollection. 

•  •  •  • 

I  want  to  offer  that  in  evidence,  Mr.  Denit 

MR.  DENIT:  Go  ahead 

MR.  QUIMBY:  All  right? 

MR.  DENIT :  Sure. 

•  •  •  • 

Q  Now,  I  call  your  attention  to  a  bracket  that  appears 
on  there  in  red  pencil  and  then  a  notation,  “She  was  0.  K. 
here.”  Who  does  that  refer  to?  A  It  refers  to  Miss 
Mildred  Nyman. 


\ 


455  A 


Q  Now,  yon  have  a  memo  to  Mr.  Baird,  the  Presi¬ 
dent  of  yonr  bank,  in  your  file,  dated  February  26,  1952? 

A  Yes,  sir. 

740  Q  Would  you  remove  that  from  the  file,  please 

(indicating)  ?  i 

(Document  handed  to  counsel. )  j 

MB.  QTTTMBY:  Would  you  mark  this,  please? 
(Memorandum  dated  Febraury  26,  1952,  was  marked 
Defendants  Exhibit  No.  7  for  identification.) 

MB,  QUIMBY:  I  want  to  offer  this  in  evidence. 

•  •  •  • 

j 

MB.  DENIT:  No  objection. 

THE  COUBT :  Let  it  be  admitted. 

(Memorandum  dated  2-26-52  above  referred  to  was 
received  in  evidence,  Defendant’s  Exhibit  No.  7.) 

MB.  QTJIMBY:  This  is  a  memorandum  dated  Feb¬ 
ruary  26,  1952,  and  Mr.  Baird’s  name  is  in  the 

741  upper  left-hand  comer  and  it  says:  “Be  Mildred 
Nyman,”  and  then  there  is  a  pencil  notation 

“T-3571-Nyman”  up  in  the  left-hand  comer,  and  then 
the  typing  continues  as  follows:  i 

“Mr.  Brault  has  informed  me  that  Dr.  Overholser  has 
made  a  report  stating  that  in  his  opinion  Mildred  Nyman 
is  incompetent.  I  assume  the  next  step  in  this  matter 
will  be  to  authorize  counsel  to  file  a  petition  praying 
for  the  appointment  of  the  company  as  Conservator. 
Please  advise  whether  we  should  refer  the  matter  to 
General  Counsel  or  request  Mr.  Brault  to  take  care  of 
the  matter. 

“I  also  assume  that  Mr.  Francis  S.  Browne,  a  cousin  of,^" 
Miss  Nyman  who  has  been  very  attentive  to  the  Nymans’ 
for  over  the  past  five  years,  should  be  advised  oi  the 
recent  development.  In  the  meantime,  do  you  agree  that 
we  should  discontinue  payment  for  care  and  treatment 
of  Miss  Nyman  at  the  nursing  home  and  all  other  bills?” 

BY  MB.  QUIMBY: 
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Q  Now,  do  you  have  a  memorandum  dated  February 
12,  1952?  A  Yes. 

Q  Will  you  take  that  out,  please?  (Document  handed 
to  counsel.) 

742  ME.  QXJIMBY :  Will  you  mark  that,  please? 

(Memorandum  2-12-52  above  referred  to  was 
marked  Defendant’s  Exhibit  No.  8  for  identification.) 

MB.  QXJIMBY :  I  am  going  to  offer  this  too. 

MB.  DENIT:  Go  ahead. 

MB.  QXJIMBY:  And  I  would  like  to  read  the  typed 
part  of  that  also,  Your  Honor. 

THE  OOXJBT:  All  right,  let  it  be  admitted-  I  un¬ 
derstand  there  is  no  objection. 

MB.  DENIT:  No  objection. 

(Memorandum  2-12-52  referred  to,  marked  Defendant’s 
Exhibit  No.  8  was  received  in  evidence.) 

MB.  QXJIMBY:  This  is  dated  Februray  12,  1952,  to 
Mr.  Baird: 

“Mr.  Brault  has  prepared  a  revocable  trust  agreement 
to  be  signed  by  Miss  Mildred  Nyman,  which  will  enable 
the  bank  to  take  care  of  her  even  though  she  should  be¬ 
come  incompetent.  The  income  and  principal,  if  neces¬ 
sary,  are  to  be  used  for  her  benefit  and  the  balance  of 
the  fund  remaining  at  her  death  will  be  payable  to  her 
Executor.  Mr.  Brault  has  also  prepared  a  second  codicil 
in  accordance  with  his  understanding  of  Miss  Nyman’s 
wishes. 

743  “You  stated  that  it  may  be  the  part  of  wisdom 
to  have  a  psychiatrist  present  when  this  paper  is 
executed,  and  that  you  had  talked  to  Dr.  Winfred  Over- 
holser.  Will  you  please  let  me  know  when  it  will  be  con¬ 
venient  for  Dr.  Overholser  to  be  present  at  the  Cur-Lu- 
Best  Home,  708  Philadelphia  Avenue,  Takoma  Park, 
Maryland,  for  this  propose,  in  order  that  we  may  dove¬ 
tail  this  time  with  Dr.  Pincock,  the  family  physician,  and 
*  Mr.  Brault? 

“You  also  mentioned  the  possibility  of  having  another 
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attorney  present,  possibly  Dr.  Dale  Drain.  If  so,  please 
let  me  know  and  I  will  arrange  to  have  him  present  at 
the  same  time.” 

That  is  the  end  of  the  typewritten  pari 
MR.  DENIT:  Yon  read  “Dr.  Dale  Drain.”  Do  yon 
mean  Mr.  Dale  Drain? 

MR.  QTJIMBY:  I  am  sorry;  it  is  “Mr.” 

•  •  •  • 

749  BY  MR.  QTJIMBY:  j 

Q  Mj.  Lawrence,  were  yon  perfectly  satisfied 

with  having  Mildred  Nyman  ont  at  that  rest  home  where 
she  was  in  December  of  1951?  A  Yes,  sir. 

Q  And  was  there  any  point  in  moving  her  any  place 
else?  A  Why,  yes,  sir,  if  we  conld  have  gotten  her  ap¬ 
plication  accepted  to  go  into  the  Home  for  the  Blind,  I 
think  it  wonld  have  been  a  wonderful  thing. 

Q  Yon  consider  that  better  than  where  she  was, 
then?  A  Yes,  sir. 

750  Q  Now  I  show  yon  Defendant’s  Exhibit  No.  11, 
and  ask  yon  if  that  was  a  letter  which  was  written 

to  the  Home  for  the  Blind  by  yon?  A  That’s  right. 

MR.  QTJIMBY:  I  wonld  like  to  offer  it  now,  Your 
Honor. 

THE  COURT:  Maybe  yon  had  better  come  to  the 
bench  and  explain  to  me  the  materiality  of  it. 

MR.  DENIT :  I  was  only  concerned,  if  Your  Honor 
please,  in  continuing  to  multiply  this  record. 

I  will  withdraw  my  objection. 

THE  COURT:  All  right,  sir.  We  have  multiplied  it 
so  much  that  one  or  two  more  won’t  hurt. 

Let  it  be  admitted.  j 

(Copy  of  letter  12-24-51,  marked  Defendant’s  Exhibit  I 
No.  11  for  identification,  was  received  in  evidence.) 

MR.  QUTMBY:  I  read  from  this  which  has  tth-KaIc 
at  the  top  “LAL  :RS.” 

“December  24,  1951.” 


458  A 


I  am  reading  now  just  the  typewritten  part.  There  is 
a  penciled  notation,  “Mrs.  Leo  Raywid,  Emerson  5635” 
on  it.  The  printed  part  says: 

“Home  for  the  Blind, 

“3050  R  Street,  N.  W., 

“Washington,  D.  C. 

751  “Gentlemen : 

“Attention :  Mr.  Macatee. 

“At  the  suggestion  of  Mr.  Bruce  Baird,  President  of 
this  Company,  we  contacted  the  Home  for  the  Blind  with 
respect  to  the  case  of  Miss  Mildred  Nyman  who  is  totally 
blind.  In  accordance  with  the  telephone  conversation 
with  Mr.  Macatee,  we  file  the  enclosed  application  in  be¬ 
half  of  Miss  Nyman.  There  is  attached  to  said  applica¬ 
tion  the  certification  of  Dr.  Glen  Pincock  the  present  fam¬ 
ily  physician. 

“Miss  Nyman’s  sister,  the  only  close  relative,  passed 
away  several  months  ago,  leaving  no  one  to  care  for  her 
personal  needs.  She  has  been  a  valued  customer  of  this 
Company  for  many  years,  and  we  sincerely  hope  that 
favorable  consideration  will  be  given  to  this  application. 

“Very  truly  yours, 

“Trust  Officer. 

“Enclosures.” 

•  •  •  » 

752  MR.  QUIMBY:  Defendant’s  Exhibit  No.  12, 
dated  October  26,  1951,  reads  as  follows: 

‘  ‘Matters  to  be  taken  up  with  Mildred  Nyman. 

“1.  Advise  her  that  it  is  against  the  doctor’s  orders 
for  her  to  take  a  trip  to  Boonsboro  for  a  burial  cere¬ 
mony.” 

Then  on  the  end  there  is  a  penciled  notation,  red  pen¬ 
cil:  “She  understands  that.” 

Then  there  is  a  red-penciled  notation:  “Calvary  Bap¬ 
tist  Church,”  it  appears  to  be.  And  then  Item  2: 

“2.  Get  her  to  decide  whether  burial  services  can  be 
conducted  in  Washington. 
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“3.  Instruct  the  undertaker  to  insert  death  notices 
and  service  if  necessary.” 

Then  in  red  pencil  there  is:  “Yes — Monday  or 

753  Tuesday.” 

“4.  Get  cemetery  to  give  us  a  report  on  status 
of  the  cemetery  lots,  namely,  how  many  grave  sites  are 
empty  and  where  ashes  could  be  buried.” 

Then  there  is  a  red  word  “Yes.” 

“5.  Ascertain  type  of  headstone  or  footstone  appro¬ 
priate  to  be  installed  and  get  an  estimate  from  some 
firm  near  the  cemetery.” 

Then  in  red  pencil  it  says  “Miss  Mildred” — 

Sorry,  I  can’t  read  it. 

THE  COURT:  Maybe  Mr.  Lawrence  can. 

MR.  QUIMBY:  Would  you  read  that  red  notation 
between  5  and  6  there,  please? 

THE  WITNESS:  (Reading):  “Miss  Mildred  says 
to  put” — something — “on  present  tombstone  or  get  foot- 
stone.”  I  can’t  just  make  out  this. 

“Put  more”  I  think  that  means,  meaning  inscription, 

“on  present  tombstone,”  or  “get  the  appropriate  foot- 
stone.” 

MR.  QUIMBY :  Let  me  see.  ‘  ‘  Miss  Mildred  says  to 
put  more  on  present  tombstone  or  get  appropriate  foot- 
stone.” 

Is  it  “more”  or  “name?” 

THE  WITNESS:  It  might  be  “name.”  That  .might 
be  it. 

MR.  QUIMBY :  (Reading) : 

“6.  Get  Miss  Mildred  to  decide  what  disposition 
should  be  made  of:  I 

754  “clothing  at  Farragut  house. 

“the  house  itself;  if  it  is  to  be  rented  should 
the  furniture  be  sold  at  public  auction. 

“get  permission  to  have  the  necessary  painting  and 
repairing  taken  care  of. 

“7.  Request  Dr.  Glen  Pincock,  4000  ,16th  Street, 
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N.  W.,  Ra.  4000  to  give  us  a  certification  in  the  form  of 
a  letter  that  Mildred  Nyman  is  mentally  capable  of  mak¬ 
ing  decisions  on  business  matters/’ 

BY  MR.  QUIMBY: 

Q  Now,  having  that  memorandum  in  mind,  Mr.  Law¬ 
rence,  I  again  hand  you  Defendant’s  Exhibit  No.  4,  dated 
November  7,  1951.  Having  in  mind  your  memorandum 
was  October  26,  1951,  and  having  further  in  mind  that 
Item  No.  7  requesting  that  you  get  Dr.  Pincock  to  give 
you  a  certification  that  she  is  mentally  capable  of  making 
her  decisions  on  business  matters;  looking  now  at  De¬ 
fendant’s  Exhibit  No.  4,  doesn’t  that  refresh  your 
recollection  that  you  did  get  a  copy  of  that  report.  A 
Not  necessarily,  sir.  If  I  find  it  in  here,  that  may  re¬ 
fresh  my  recollection,  but  I  remember  having  seen  this 
somewhere.  That  is  all  I  can  say. 

•  •  •  • 

MR.  QUIMBY:  Now,  I  would  like  to  read  from  De¬ 
fendant’s  Exhibit  No.  13,  also  containing  the 
755  initials  “LAL”  at  the  top  and  the  colon  and  “RS.” 

BY  MR.  QUIMBY: 

Q  By  the  way,  may  I  ask  you,  Mr.  Lawrence,  they 
are  your  initials  at  the  top,  are  they  not?  A  “LAL?” 

Q  Yes.  A  Yes,  sir. 

•  •  •  • 

758  (Waiver  from  file  was  marked  Defendant’s  Ex¬ 
hibit  No.  14  for  identification) 

BY  MR.  QUIMBY: 

Q  Mr.  Lawrence,  I  show  you  what  has  been  marked 
for  identification  as  Defendant’s  Exhibit  No.  14  and  ask 
you  if  that  is  the  waiver  to  which  you  had  reference  a 
while  ago  as  having  been  signed  by  Miss  Mildred  Nyman, 
a  waiver  consenting  to  the  bank  acting  as  Executor  under 
her  sister’s  will?  A  That  is  only  part  of  it;  to  have 
the  bank  act  as  Executor  under  her  sister’s  will.  The 
main  thing  is  her  consent  to  the  admission  of  the  will  to 
probate  the  record  and  the  codicil. 


Q  And  this  is  the  waiver.  A  That  is  the  waiver, 
yes  sir. 

Q  And  your  name  appears  on  there,  does  it  not?  A  I 
am  one  of  the  witnesses,  and  Mrs.  Latta,  who  was  the 
head  of  the  Best  Home,  is  the  other  witness. 

MB.  QUIMBY:  I  wonld  like  to  offer  that  in  evidence. 

MB.  DENIT:  No  objection. 

THE  COUBT:  Let  it  be  admitted. 

(Waiver  marked  Defendant’s  Exhibit  No.  14  was  re¬ 
ceived  in  evidence.) 

•  •  •  • 

761  BY  MB.  QTJIMBY : 

Q  Mr.  Lawrence,  reading  now  from  Defendant’s 
Exhibit  No.  6,  which  is  the  notation,  if  you  recall,  that 
you  made  of  some  visits  out  there  to  see  Mildred  Nyman — 
you  remember  you  testified  to  that  this  morning? 

762  A  Yes,  sir. 

Q  Now,  calling  your  attention  to  the  date  of 
November  7,  1951,  that  notation  shows  you  were  out 
there  with  Dr.  Pincock,  does  it  not?  A  Yes,  sir. 

Q  And  you  recall  going  out  there  with  him?  A  Ab¬ 
solutely. 

Q  Now,  I  hand  you  Defendant’s  Exhibit  No.  4,  which 
is  the  paper  that  you  stated  bears  the  signature  of  Dr. 
Pincock,  that  you  consider  that  to  be  his  signature,  and  I 
believe  you  have  also  testified  that  you  have  seen  the 
original  or  copy  of  that  paper  before  but  you  couldn’t 
remember  where;  is  that  correct?  A  I  believe  I  did. 
However,  these  two  letters,  one  dated  November  7,  1951 
and  December  21,  1951,  seem  to  contain  about  the  same 
information;  not  probably  word  for  word,  but  there  are 
two  paragraphs  in  this  November  7  letter  that  were 
omitted  from  the  December  21  letter. 

Now,  I  have  been  through  my  files  paper  by  paper  and 
I  do  not  find  a  copy  of  the  November  7th  letter  in  our 
files.  However,  the  December  21  report  was  sent  to  me 
by  Dr.  Pincock  at  my  request  in  order  to  use  the  original 


of  it  as  an  exhibit  to  my  application  that  we  sent  in  to 
the  Home  for  the  Blind. 

763  That  is  how  that  December  21  letter  got  in  our 
possession. 

Q  Now,  you  say  you  do  remember  seeing  Exhibit  No. 
4,  though?  A  I  probably  stated  before  lunch  that  I 
may  have  remembered  but  now  that  I  compare  the  two 
letters  and  have  had  an  opportunity  to,  I  may  have  had  in 
mind  just  this  one  letter. 

Q  So  it  is  your  testimony  that  the  bank  never  re¬ 
ceived  a  copy  or  the  original  of  the  Exhibit  No.  4?  A 
Mr.  Quimby,  I  can’t  say  that  we  did  not  receive  it.  The 
only  thing  I  can  say  is  from  my  honest  recollection  that 
it  is  not  in  our  files  and  I  cannot  definitely  state  that  I 
actually  saw  it  myself. 

Q  In  other  words,  you  could  have  received  it,  but  it 
has  been  misplaced.  That  is  true,  isn’t  it?  A  It  could 
have  been,  yes,  sir. 

MR.  QUIMBY:  I  would  like  to  offer  this  in  evidence, 
Defendant’s  Exhibit  No.  4. 

•  •  •  • 

768  THE  COURT:  I  don’t  know  what  it  says,  I 
haven’t  read  it,  but  I  understood  from  Mr.  Law¬ 
rence’s  testimony  that  it  was  used  or  something  very 
similar  to  it  was  used  in  trying  to  get  admission  of  her 
to  the  Home  for  the  Blind. 

MR.  DENIT:  I  don’t  object  to  it  being  identified  as 
a  report  that  was  submitted  to  the  bank. 

MR.  QUIMBY:  I  will  identify  it  that  way. 

MR.  DENIT:  Just  a  minute — but  I  do  object  to  the 
contents  of  the  document  being — I  do  object  to  the 
document  being  used  to  establish  the  facts  which  are 
stated  in  the  document. 

THE  COURT:  Well,  I  don’t  know  how  to  admit  it 
without  the  contents  of  it  being  revealed  to  the  jury. 

MR.  DENIT:  That  is  the  vice  of  the  thing.  If  my 
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friend  wants  to  take  the  responsibility  of  patting  it  in 
evidence,  let  him  have  it. 

THE  COURT:  All  right;  if  you  want  to  withdraw 
your  objection  I  will  admit  it. 

MR.  DENIT:  We  withdraw  the  objection. 

(Thereupon  counsel  returned  to  their  positions  at  the 
trial  table.) 

(Report  of  Dr.  Pincock  marked  Defendant’s  Exhibit 
No.  4,  was  received  in  evidence.) 

769  MR.  QUIMBY:  May  I  read  this  to  the  jury, 
if  Your  Honor  please  1 

THE  COURT:  Yes,  I  have  admitted  it. 

Now,  is  that  Defendant’s  Exhibit  No.  4? 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  Well,  under  the  status  of  the  testi¬ 
mony  now,  it  hasn’t  been  established  that  this  was  a 
report  made  to  the  bank,  has  it? 

MR.  QUIMBY :  Well,  as  I  understood  Mr.  Lawrence — 

THE  COURT :  He  talked  about  one  in  December 
that  is  somewhat  similar  to  this,  that  he  knows  he  re¬ 
ceived.  This  he  doesn’t  know. 

MR.  QUIMBY:  Well,  I  could  subpoena  the  doctor  to 
come  down,  Your  Honor,  to  say  what  he  did  with  the 
original  of  this,  if  it  is  necessary. 

MR.  DENIT:  You  had  the  December  one  there  and 
the  witness  says  he  had  that. 

THE  COURT:  Yes,  he  said  he  had  that  and  used  it. 

He  said  there  was  a  strong  similarity  there.  Couldn’t 
you  use  the  one  about  which  there  is  no  question  of  his 
having  received? 

MR.  QUIMBY:  The  only  thing  is,  he  testified  from 
the  stand  that  this  one  has  two  paragraphs  in  that  his 
doesn’t  and  they  are  the  very  two  paragraphs  I 

770  want. 

THE  COURT:  Well,  then,  those  two  ought  not 
to  be  in  unless  it  is  given  as  a  report  to  the  bank. 
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ME.  QUTMBY :  That  is  what  I  am  prepared,  to  prove 
if  I  shonld  bring  the  doctor  down  here,  Your  Honor. 

THE  COUET:  Unless  yon  can  stipolate  on  that,  I 
can’t  admit  it. 

ME.  QUIMBY:  If  there  is  any  question  about  that, 
I  should  have  to  get  a  subpoena  for  Dr.  Pincock  to  come 
down  here. 

ME.  DENIT:  That  is  a  lot  of  shadow-boxing. 

This  witness  said  he  received  a  December  communica¬ 
tion  from  Dr.  Pincock.  He  has  produced  it.  It  is  be¬ 
fore  the  witness  at  this  moment.  The  witness  has  said 
he  did  not  see  this  document  and  doesn’t  have  a  copy 
of  it  in  his  file  and  it  never  constituted  a  part  of  the 
bank’s  official  file. 

ME.  QUIMBY:  He  hasn’t  said  that,  though.  He  has 
said  that  he  has  seen  this  somewhere,  he  doesn’t  remem¬ 
ber  where;  that  it  could  have  been  in  the  bank  and  have 
been  misplaced.  That  is  his  testimony  on  it 

THE  COUET:  Well,  it  is  a  little  different  from  that. 
These  other  documents  that  you  have  gotten  here  by 
subpoena  have  come  from  his  file. 

ME.  QUIMBY:  Yes,  sir. 

THE  COUET:  This  didn’t  come  from  his  file. 
771  ME.  QUIMBY:  Then  may  I  ask  at  this  time 
permission  to  subpoena  Dr.  Pincock  down  here  to 
testify? 

THE  COUET:  Yes,  if  you  want  to  do  that. 

ME.  QUIMBY:  I  have  no  further  questions  of  this 
witness. 

•  •  •  • 

BY  ME.  DENIT: 

Q  Mr.  Lawrence,  in  the  course  of  your  examination 
you  were  asked  a  question  about  whether  you  undertook 
to  discuss  with  Miss  Mildred  Nyman  the  matters  referred 
to  in  your  memorandum  of  April  22,  1952,  identified  here 
as  Defendant’s  Exhibit  No.  5,  and  I  understood  you  to 
reply  that  you  tried  to.  A  Yes,  sir. 
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Q  What  did  you  mean  by  that?  A  On  the  occasion 
of  talking  to  her  on  that  date  I  did  as  I  had  always  done 
when  I  went  out  there  on  business  and  attempted  to  dis¬ 
cuss  the  matters  with  her,  but  she  didn’t  seem  to  be 
able  to  understand  exactly  what  I  was  saying.  As  a 
matter  of  fact,  I  think  she  fell  asleep  a  couple  of  times  on 
that  occasion. 

Q  Now,  at  that  date  the  bank,  the  National  Savings 
and  Trust  Company,  was  acting  as  Conservator,  was  it 
not?  A  Yes,  sir. 

ME.  DENIT :  That’s  all 

Recross  Examination 

772  BY  ME.  QUIMBY: 

Q  What  date  was  that  again,  Mr.  Lawrence, 
that  you  went  out  there  and  she  went  to  sleep  when  you 
were  talking?  A  That  was  April  23,  1952. 

Q  And  what  time  of  day  was  that?  A  I  couldn’t 
remember,  sir. 

Q  But  you  do  recall  that  she  went  to  sleep  twice 
while  you  were  talking  with  her?  A  Yes,  sir. 

ME.  QUIMBY:  No  further  questions. 

•  •  •  • 

Omega  Margie  Gallagher 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveatee 
and,  having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows: 

BY  ME.  QUIMBY: 

Q  Miss  Gallagher,  you  have  been  previously 

773  sworn  in  this  case?  A  Yes,  sir,  I  was. 

Q  Calling  your  attention  now  to  your  work 
out  there  at  the  two  homes,  that  is,  Takoma  Park  and 
out  in  Forest  Glen  where  you  took  care  of  Miss  Mildred 
Nyman,  you  remember  when  she  was  a  patient  there?  A 
Yes. 

Q  Were  you  known  to  Miss  Mildred  Nyman  by  any 
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other  name  other  than  Mrs.  Gallagher?  A  Margie  she 
used  to  call  me.  , 

Q  Beg  pardon?  A  Margie. 

Q  Is  that  yonr  name?  A  Yes. 

Q  And  did  she  call  you  that  occasionally,  or  what 
— was —  A  Yes,  she  did.  She  called  me  the  nnrse 
Margie. 

Q  Was  that  her  nsnal  way  to  address  yon?  A  Yes. 

Q  Now,  do  yon  recall  along  in  November  of  1952  when 
a  man  by  the  name  of  Robert  M.  Graham  came  ont  to 
visit  Miss  Nyman?  A  Yes. 

Q  Do  yon  remember  what  he  looked  like?  Have 
yon  any  recollection  of  him?  A  No,  I  can’t  say 

774  right  off  I  can,  because  there  was  so  many  going 
and  coming  all  the  time.  We  never  had  visiting 

hours,  so  the  house  was  open. 

Q  Do  yon  recall  what  time  of  day  it  was  that  he  was 
ont  there?  Do  yon  remember  that?  A  It  was  around 
noontime,  if  I  am  not  mistaken.  I  might  be  mistaken  on 
that.  I  can’t  say  right  off. 

Q  What  was  the  nsnal  hour  for  Miss  Nyman  to  have 
her  lunch?  A  She  had  her  lunch  around  between  12:30 
and  1 : 00.  We  started  at  12 : 00  but  she  got  hers  around 
12 : 30. 

Q  And  what  was  her  habits  after  lunch?  A  She  al¬ 
ways  took  her  nap  for  a  couple  of  hours. 

Q  Now,  do  you  know  Mr.  Lester  Lawrence,  the  gentle¬ 
man  who  was  just  here?  A  Yes,  I  do. 

Q  While  Miss  Nyman  was  a  patient  out  at  your  place 
in  Takoma  Park,  did  he  ever  come  to  visit  her  out  there? 

A  Yes,  he  did.  *  t 

Q  I  call  your  attention  to  the  month  of  December  of 
1951.  Did  he  ever  come  out  during  December  of  ’51 
that  you  recall?  A  Yes,  he  did.  He  came  out  on  a 
Christmas  Eve  and  brought  her  a  little  glass  of 

775  egg  nog,  around — I  think  it  was  around  8 : 00  or 
maybe  a  little  after  8 : 00,  and  he  stayed  about 

ten  minutes  with  her. 
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Q  Well,  now,  after  Christmas,  between  Christmas  and 
the  end  of  1951,  did  he  come  out  any  more?  A  Yes,  he 
did.  He  came  out  just  about  a  week  later. 

Q  Did  you  see  him  then?  A  Yes,  I  did.  I  let  him 
in. 

Q  Would  you  tell  His  Honor  and  these  ladies  and 
gentlemen  just  what  happened  on  that  occasion?  A 
Well,  he  came  out  around  8:00  o’clock  that  evening,  and 
my  bedroom  happened  to  be  in  the  basement,  right  under 
Milly ’s  bedroom,  and  you  could  hear  every  word,  and  I 
was  in  my  bedroom  and  I  heard  him  talking  to  Milly 
about  a  will,  and  Milly,  says,  “Well,  why  make  a  will?” 
says  “I’m  going  to  leave  everything  to  cousin  Frank.” 

And  he  says,  “Well,  Milly,”  he  says,  “you  know  Cou¬ 
sin  Frank  is  getting  up  in  years.  Then  what?”  He 
says,  “Why  don’t  you  just  make  the  will  out  to  me?” 

And  she  says,  “Oh,  no,  everything  I  have  got  Cousin 
Frank  gets.” 

Then  he  says,  “Well,”  he  says,  “you  know  that  you 
got  this  sister-in-law’s  daughter.” 

When  he  said  “sister-in-law’s  daughter”  I  stopped, 
because  I  didn’t  know  there  was  a  daughter.  I 
776  thought  there  was  just  the  sister-in-law  and  the 
son. 

And  he  said,  “you  know,  she  will  come  in.” 

And  Milly  says,  “Oh,  no,  she  won’t  come  in  at  all  be¬ 
cause  we  paid  them  off.”  And  the  conversation  went  on. 

And  then  Mr.  Lawrence  left,  and  then  he  came  back 
in,  oh,  a  couple  of  days  later  and  he  says,  “Milly,”  he 
says,  “I  want  to  bring  a  man  in  here  and  we  are  going 
to  draw  up  a  will.” 

And  she  says,  “I  told  you  I  don’t  want  no  will.  Cousin 
Frank  will  get  everything.” 

Then  he  said,  “What  will  happen  then?” 

And  she  says,  “Why  ask  me  that  question?  You  know 
you  will,  take  charge  of  everything.” 

Then  he  says,  “You  know  you  got  some  cousins  up  in 
the  country.” 
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And  she  says,  “Oh,  no,  I  haven’t;  I  haven’t  seen  those 
consins  for  years.” 

And  he  said,  “Well,  I  am  going  to  bring  a  man  in 
and  I  want  yon  to  pnt  down  all  this  staff,”  and  he  told 
her  the  staff  to  pnt  in  the  will. 

Q  Now,  do  yon  remember  a  time  when  Doctor  Over- 
holser — Do  yon  know  Dr.  Overholser  by  sight?  A  I 
think  I  do.  I  won’t  say  for  snre  because  I  just 

777  can’t  remember  right  back,  but  I  do  remember  him 
coming  because  Lawrence — Mr.  Lawrence  had 

called  me  and  told  me  he  was  sending  him,  and  I  re¬ 
ceived  him  at  the  door. 

Q  Do  yon  remember  when  that  was?  A  Well,  I 
’will  tell  you,  that  was  right  after  Mr.  Lawrence  came 
out  about  the  will,  then  he  sent  Doctor  Pincock  out,  I 
received  Doctor  Pincock,  then  right  after  that  this 
doctor  came  from  St.  Elizabeths.  Mr.  Lawrence  called 
me  and  told  me  he  had  a  doctor. 

That  must  have  been  around  the  first  of  February,  I 
should  say,  I  can’t  say  right  off,  the  dates. 

Q  Well,  when  Doctor  Overholser  came  out  there,  tell 
us  what  happened?  A  Well,  when  he  came  to  the  door, 
I  received  him  and  I  carried  him  back  into  Milly’s  room, 
and  I  said,  “Milly,  here  is  the  doctor  that  Mr.  Lawrence 
sent  you.” 

And  she  said,  “Is  it  Doctor  Pincock?”  That  was  her 
regular  doctor. 

Amd  I  said,  No,  it  was  a  doctor  that  Mr.  Lawrence 
sent. 

She  said,  “I  don’t  need  no  doctor;  there  is  nothing  the 
matter  with  me. 

I  went  out,  closed  the  door,  gave  him  a  chair  and  he 
stayed  in  there  about  ten  minutes  with  her,  because  I 
sat  out  in  the  vestibule  and  had  a  cup  of  coffee. 

778  When  he  came  out,  I  carried  him  upstairs  to 
Mrs.  Latta.  I  know  it  was  around  noon  because 

I  went  and  asked  him  if  he  would  have  lunch  with  us 
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and  lie  said  no,  and  I  think  he  stayed  up  I  would  say 
between  45  and  an  hour,  I  can’t  say  right  off. 

Q  Stayed  up  where?  A  Up  in  Mrs.  Latta’s  office. 
But  he  was  only  in  Milly’s  room  about  ten  minutes  be¬ 
cause  I  didn’t  even  finish  my  cup  of  coffee  when  he 
came  out  and  I  carried  him  upstairs. 

Q  Now,  during  the  time  that  Miss  Mildred  Nyman 
was  out  in  the  two  rest  homes  in  Takoma  Park  and  For¬ 
est  Glen,  did  you  ever  hear  her  make  any  comments 
about  Mr.  Brown?  A  Yes.  She  always  talked  about 
Mr.  Browne.  Mr.  Browne  did  this  and  Mr.  Browne  done 
that,  and  everything  that  her  and  Elma  had  was  to  go  to 
Mr.  Browne.  That  was  the  only  Cousin  they  had  living, 
she  said.  Because  I  used  to  talk  to  Milly  about  her  re¬ 
lations  and  she  said  she  never  had  a  soul  but  Mr. 
Browne.  j 

Q  Now,  did  you  hear  any  conversation  between  Mr. 
Lawrence  and  Miss  Nyman  concerning  any  of  her  other 
relatives,  other  than  what  you  have  told  us  today?  A 
No.  The  only  thing  I  heard  Mr.  Lawrence  talking  about 
this  minister  that  lived  down  in  the  country,  and  about 
this  sister-in-law’s  daughter,  and  one  or  two  more 
779  cousins,  and  I  can  take  an  oath  that  Milly  says, 

* ‘ Well,  why  bring  them  up?  I  haven’t  seen  them 
for  years.  I  thought  they  were  dead.” 

That  is  the  words  she  used. 

MB.  QTJIMBY:  No  further  questions. 

Cross  Examination 

BY  MB.  DENIT:  j 

Q  Miss  Gallagher,  Miss  Mildred  called  you  Margie; 
is  that  correct? 

What  did  Mr.  Browne  call  you?  A  Margie. 

Q  What  did  Mrs.  Browne  call  you?  A  Margie. 

Most  everybody  calls  me  Margie. 

Q  Now,  you  have  told  us  about  two  conversations  that 
you  overheard  between  Mr.  Lawrence  and  Miss  Mildred 
Nyman;  is  that  right?  A  That’s  right. 
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Q  And  the  first  one  occurred  when?  A  The  first 
one,  when  he  brought  her  the  little  glass  of  egg  nog;  he 
stayed  about  ten  minutes  on  a  Christmas  day,  around — 
I  know  it  was  after  8  o’clock  when  he  brought  it,  be¬ 
cause  he  said  he  came  from  a  party  to  bring  her  this 
glass  of  egg  nog. 

780  Q  And  he  stayed  about  ten  minutes.  A 
That’s  all;  carried  it  in  there  and  gave  it  to  Millie 

and  came  on  out,  and  I  opened  the  front  door  and  let 
him  out. 

Q  He  didn’t  talk  to  her  about  making  a  will  on  that 
occasion,  did  he?  A  No.  He  said  he  would  be  back  to 
see  her  in  a  couple  of  days.  Millie  was  getting  un¬ 
dressed  to  go  to  bed. 

Q  Now,  he  came  back  to  see  her  in  a  couple  of  days? 
A  Yes,  he  did. 

Q  Who  was  with  him?  A  He  was  by  himself. 

Q  And  what  time  of  the  day  was  that?  A  He  came 
back  around,  a  little  after  8  in  the  evening,  because  I  had 
already  gone  downstairs. 

Q  In  the  evening?  A  Yes.  My  bedroom  is  right 
underneath  Millie’s  bedroom. 

Q  Now,  you  heard  a  conversation  between  him  and 
Miss  Nyman?  A  Yes. 

Q  Was  it  your  practice  to  sit  in  your  bedroom  and 
listen  to  what  Miss  Nyman  told  people  from  time  to 
time?  A  I  couldn’t  help  it.  I  was  in  my  bed- 

781  room  and  you  could  hear  every  move  that  Millie 
made  up  there. 

Q  This  was  about  8  o’clock  in  the  evening?  A  A 
little  after  8,  yes. 

Q  You  weren’t  planning  to  retire  at  that  time,  were 
you?  A  I  was  through  for  a  couple  of  hours  and  I 
went  downstairs.  Mrs.  Latta  was  on  the  floor  upstairs. 

Q  Did  you  make  a  record  of  this  conversation?  A 
No,  I  did  not. 

Q  Did  it  seem  strange  to  you  as  an  experienced 
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nurse  that  a  lady’s  visitor  should  be  in  there  talking  to 
her  about  making  a  will  for  him?  A  Well,  I  will  be 
honest;  when  they  brought  up  the  will  subject  I  did  stop 
to  listen  because  I  thought  that  I  should.  It  was  my 
business,  because  Mr.  Lawrence  didn’t  put  Millie  there. 
We  got  Millie  through  Mr.  and  Mrs.  Browne. 

Q  Oh,  then,  you  felt  some  sort  of  an  obligation  to  Mr. 
and  Mrs.  Browne;  is  that  it?  A  I  thought  that  they 
should  know  it  because  they  were  the  ones  that  was  in 
charge  of  her. 

Q  When  did  you  tell  them  you  overheard  that  con¬ 
versation?  A  I  think  it  was  about  a  day  or  two  later; 

maybe  the  next  day.  I  wouldn’t  say  right  off. 

782  Q  Now,  there  came  a  time  after  you  heard  this 
conversation,  that  the  National  Savings  and  Trust 
Company  was  appointed  as  Conservator  for  Miss  Mil¬ 
dred  Nyman?  A  I  did  not. 

Q  You  didn’t  know  that?  A  I  didn’t  hear  that  at 
all. 

Q  And  you  never  knew  about  it  at  all?  A  I  /did 
not.  I  can  honestly  say  that. 

Q  Did  you  tell  Mrs.  Latta  about  this  conversation? 
A  I  sure  did. 

Q  When?  A  I  went  upstairs  that  night  and  told 
her. 

Q  Did  you  ever  report  it  to  anybody  in  connection 
with  the  National  Savings  and  Trust  Company?  A 
No,  I  did  not. 

Q  Why  not?  A  Because  I  didn’t  think  it  was  any 
of  their  business.  I  told  Mr.  and  Mrs.  Browne,  those 
were  the  people  that  brought  Millie  to  us.  The  bank 
didn’t  send  us  Millie. 

Q  Well,  you  did  know  it  was  some  of  Miss  Mildred 
Nyman’s  business  to  see  that  her  estate  went  to  the 
people  she  wanted  it  to  go  to,  didn’t  you?  A  Well,  may 
I  say  something? 

Q  Answer  my  question,  please. 
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•  •  •  • 

783  BY  MB.  DENIT: 

Q  Well,  yon  didn’t  feel  close  enough  to  report 
tliis  conversation  abont  her  will  to  anybody  except  Mrs. 
Latta  and  Mr.  and  Mrs.  Browne,  did  yon?  A  That’s 
correct. 

Q  And  yon  did  that  becanse  yon  thought  that  Mr. 
and  Mrs.  Browne  were  instrumental  in  bringing  these 
two  ladies  to  your  home;  is  that  correct?  A  Yes; 

784  becanse  they  was  in  charge  of  her. 

Q  Yon  knew  that  yon  were  receiving  compen¬ 
sation  for  nursing  Miss  Mildred  Nyman  from  somebody 
other  than  Mr.  and  Mrs.  Browne,  didn’t  yon?  A  Yes; 
I  knew  that  the  bank  was  paying  her. 

Q  Yon  knew  the  bank  was  paying  for  it.  A  I  knew 
it  was  her  own  money. 

Q  Well,  did  yon  really  know  that?  A  Yes,  I  did. 
Q  How  did  yon  know  it?  A  Becanse  Elma  told  ns. 
Q  Elma  told  yon?  A  Yes;  that  she  had  enongh 
money  for  Mildred  to  be  taken  care  of,  and  be  taken 
care  of  well,  and  please  don’t  let  them  put  her  in  another 
home. 

Now,  may  I  say  another  thing: 

Mr.  Lawrence  tried  to  get  her  in  the  Home  for  the 
Blind,  a  cheaper  place  for  her.  Millie  wanted  to  go 
home  and  he  told  her  it  cost  too  much  to  go  home.  She 
said,  “I  could  go  home  and  have  a  nurse  and  a  maid.” 

Mr.  Lawrence  said,  “No,  Millie,  it  costs  entirely  too 
much,  but  I  will  try  to  get  yon  in  a  cheaper  home.” 

•  •  •  • 

785  Q  Now,  yon  heard  a  second  conversation  be¬ 
tween  Mr.  Lawrence  and  Miss  Mildred?  A  Yes. 

Q  How  long  after  the  first  conversation  was  this?  A 
It  was  just  a  couple  days,  in  that  week’s  time. 

Q  Were  yon  then  abont  to  retire  or  were  yon  then 
just  taking  a  little  rest  in  your  bedroom?  A  After  I 
heard  the  first  conversation  abont  the  will,  and  all,  and 
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when  he  came  the  second  time,  I  made  it  my  business  to 
go  down  to  the  bedroom  to  find  out  because  I  thought 
it  was  my  place. 

Q  Oh,  I  see.  You  were  becoming  not  only  a  nurse 
but  you  were  becoming  a  sort  of  a  detective;  is  that  it? 
A  Well,  we  was  in  charge  of  Millie. 

Q  Now,  Miss  Gallagher,  you  knew  it  was  Miss  Mil¬ 
dred’s  fixed  purpose,  according  to  what  you  have  said 
she  told  you  or  said  in  your  presence,  to  leave  every¬ 
thing  to  Mr.  Frank  Browne,  didn’t  you?  A  That’s  cor¬ 
rect. 

Q  And  you  were  present  in  the  room  when  the  docu¬ 
ment  bearing  date  November  13,  1952,  was  signed,  were 
you  not?  A  I  was. 

786  Q  And  you  were  present  when  it  was  read 
paragraph  by  paragraph  to  Miss  Mildred;  is  that 

correct?  A  Yes,  I  was. 

Q  You  heard  paragraph  3  read,  then,  I  take  it,  which 
is,  “I  give,  devise  and  bequeath  to  Lester  Lawrence  the 
sum  of  $1,000.00,”  didn’t  you?  A  That’s  right 

Q  Did  that  strike  you  as  queer  after  Miss  Mildred 
said  she  wanted  to  give  everything  to  Frank?  A  No, 
because  her  sister  said  she  was  leaving  him  $1,000.00 
and  Millie  was  leaving  him  $1,000.00.  That  was  under¬ 
stood  with  Mr.  Lawrence  before  either  one  of  them  died, 
that  he  was  to  get  $1,000.00  from  each. 

Q  Did  you  hear  read  paragraph  1,  “I  give,  devise 
and  bequeath  to  my  cousin  Mary  Chapman  the  sum  of 
$200.00?”  A  Yes,  I  did. 

Q  And  did  you  hear  paragraph  2,  “I  give  and  be¬ 
queath  to  Effie  Browne  the  sum  of  $100.00?”  A  Yes, 
I  did. 

Q  And  that  meant  that  Francis  Browne  would  get 
$1,300.00  less  than  her  total  estate,  didn’t  it?  A  I 
couldn’t  say  because  I  didn’t  know  how  much 

787  Millie  had. 

Q  But  in  any  event,  whether  she  had  $2,500  or 
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$50,000,  it  meant  that  Frank  Browne  would  get  $1,300 
less,  didn’t  it?  A  Yes,  that  would  be. 

Q  Now,  you  said  she  told  Mr.  Lawrence  that  he  would 
have  charge  of  the  administration  of  her  estate,  and  she 
wanted  him  to  see  that  Frank  Browne  got  it;  is  that 
right?  A  No,  she  didn’t  come  out  there.  She  said  she 
wanted  Cousin  Frank  to  have  everything  and  Lawrence 
said,  “Well,  what  would  happen  then?  He  is  up  in  years, 
and  he  would  die,”  and  she  said,  “Why  ask  me  that 
question?  You  all  know  you  all  take  charge. 

Q  Now,  say  that  over  again.  You  all  know  you  all 
will  take  charge?  A  Yes;  but  I  did  not  know  anything 
about  the  bank. 

Q  Now,  did  you  hear  read — 

By  the  way,  you  know  that  the  person  taking  charge 
of  a  decedent’s  estate  is  sometimes  called  an  Executor? 
A  Yes,  I  do. 

Q  Or  an  Administrator?  A  That’s  right. 

Q  You  had  witnessed  other  wills?  A  Yes.  We 
had — not  to  a  will,  but  the  children  out  there  would 
788  take  charge  of  their  families’  estates  because  they 
are  not  capable  of  taking  care  of  and  wre  had  to 
be  witnesses  to  it. 

Q  Nowr,  did  you  hear  read: 

“I  hereby  appoint  Francis  S.  Browne  the  Executor  of 
my  last  will  and  testament  and  request  that  no  bond  be 
required  of  him?”  A  I  did. 

Q  Didn’t  that  suggest  to  you  that  it  was  not  in  ac¬ 
cordance  with  Miss  Nyman’s  idea,  because  she  thought 
the  National  Savings  and  Trust  Company  would  do  what 
was  necessary?  A  No,  I  did  not. 

Q  Didn’t  you  just  tell  us  that  she  told  you — rather, 
said  to  Mr.  Lawrence,  “Why  ask  me?  You  know’  you  all 
will  be  in  charge?”  A  That’s  right.  That  is  the  words 
she  used.  You  asked  me  what  she  said  and  I  told  you. 

Q  And  this  document  didn’t  put  the  National  Savings 
and  Trust  Company  in  charge  at  all  but  put  Frank 
Browne  in  charge,  isn’t  that  right?  A  That’s  correct. 
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Q  And  it  didn’t  occur  to  you  as  queer?  A  No,  it 
didn’t. 

789  Q  Was  that  because  Mr.  and  Mrs.  Browne  had 
been  instrumental  in  employing  you?  A  No,  that 

did  not. 

Q  Now,  is  it  your  testimony  here  today  that  you 
never  on  any  occasion  at  any  time  communicated  these 
two  conversations  that  you  claim  you  overheard  to  any¬ 
body  but  Mr.  and  Mrs.  Browne  and  Mrs.  Latta?  A 
That’s  correct. 

Q  Why  did  you  keep  those  conversations  away  from 
other  persons  who  might  be  interested?  A  Because  it 
wasn’t  nobody  else’s  business.  That  happened  in  our 
nursing  home  and  that  was  closed  doors. 

Q  But  you  had  opened  the  door  and  given  it  to  12 
men  and  women  here.  A  That’s  right.  You  asked  me. 

Q  Did  I  ask  you?  A  Well,  the  Court  did.  The  law¬ 
yer  asked  me  to  tell  them  exactly  what  happened  and  I 
told  you  the  truth. 

Q  Now,  was  any  record  made  at  the  nursing  home 
about  these  two  visits  and  these  two  conversations?  A 
No,  there  wasn’t.. 

Q  Why  not?  A  Well,  we  didn’t  have  to  keep  rec¬ 
ords  like  that. 

Q  Well,  weren’t  you  just  as  much  interested  in 

790  seeing  that  your  patients’  money  and  property 
wasn’t  stolen  as  the  body  of  the  patient?  A  Well, 

when  all  this  come  up  we  never  thought  it  was  going  to 
run  into  all  that. 

Q  Run  into  all  what?  A  I  mean,  all  this  red  tape 
to  go  through  with,  what  we  are  going  through  now.  I 
never  thought  I  would  be  down  here  in  court,  when  I 
signed  as  a  witness. 

Q  Now,  did  you  overhear  any  other  conversations  be¬ 
tween  Miss  Mildred  Nyman  and  Mr.  Lawrence?  A  Con¬ 
cerning  what? 

Q  Anything?  A  The  only  thing,  the  whole  time,  he 
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did  tell  her  that  he  was  going  to  bring  this  lawyer  np  for 
her  to  draw  np  the  papers  and  he  did  tell  her  exactly 
what  he  wanted  to  put  in,  and  that  is  when  she  made  the 
statement  again,  she  says,  “I  don’t  need  no  lawyer,  I  am 
leaving  everything  to  Cousin  Frank  and  you  just  as  well 
forget  about  these  cousins  down  in  Virginia  or  down  in 
the  country — I  won’t  say  exactly  where  she  said. 

Q  Now,  after  you  heard  that  conversation  in  your  bed¬ 
room,  Mr.  Lawrence  and  a  lawyer  did  appear  at  the 
home?  A  They  did.  Mr.  Lawrence  called  me  and  told 
me  they  was  coming. 

791  Q  And  you  had  Mr.  Browne  come  up  to  the 
home  that  day,  didn’t  you?  A  I  beg  your  par¬ 
don,  I  did  not.  Mr.  Browne  was  in  and  out  of  that  house 
any  time  of  the  day,  any  time  at  night. 

Q  Was  he  there  that  day?  A  He  was.  Him  and 
Mrs.  Browne  was  there  quite  a  while  before  the  lawyer 
and  Mr.  Lawrence  came. 

Q  All  right. 

Now,  having  overheard  the  conversation  in  which  Mr. 
Lawrence  was  trying  to  make  himself  beneficiary  of  the 
will,  you  knew  that  a  lawyer  and  Mr.  Lawrence  came  there 
for  the  purpose  of  discussing  the  will,  didn’t  you?  A  I 
did. 

Q  Did  you  then  go  to  your  bedroom  and  listen  to  that 
conversation?  A  I  did  not 

Q  Why  not?  A  Because  Mr.  and  Mrs.  Browne  was 
there. 

Q  Well,  did  Mr.  and  Mrs.  Browne  stay  in  the  room 
while —  A  They  happened  to  be  in  the  room  when  the 
lawyer  came. 

Q  Well,  did  they  stay  in  the  room  with  Mr. 

792  Lawrence  and  the  lawyer?  A  They  did. 

Q  All  the  time  Mr.  Lawrence  and  the  lawyer — 
A  Mr.  Lawrence  wasn’t  there,  if  I  am  not  mistaken, 
only  the  lawyer;  that  is  the  only  one  I  let  in.  I  let  the 
lawyer  in  and  took  him  back  to  the  room. 


Q  Are  yon  talking  about  something  that  happened  in 
December  or  something  that  happened  in  January?  A 
I  am  talking  about  January. 

Q  Well,  I  thought  you  told  us  that  a  few  days  after 
you  heard  this  conversation  in  your  bedroom,  Mr.  Law¬ 
rence  and  a  lawyer  came  to  the  rest  home  pursuant — 
A  They  did. 

Q  — Pursuant  to  an  appointment  made  through  you? 
A  They  did. 

Q  All  right.  A  But  that’s  not  the  time  that  Mr. 
Browne  and  Mrs.  Browne  was  there.  When  Mr.  and 
Mrs.  Browne  was  there  the  lawyer  came  by  himself,  and, 
unless  Mr.  Lawrence  came  in  afterwards.  I  only  let  the 
lawyer  in  myself. 

Q  On  the  occasion  two  or  three  days  after  you  heard 
this  conversation  between  Miss  Nyman  and  Mr.  Law¬ 
rence,  I  understand  you  to  say  Mr.  Lawrence  and  a  law¬ 
yer  came  to  the  rest  home  pursuant  to  an  appointment 
made  through  you;  is  that  correct?  A  That’s 
793  correct. 

Q  And  you  admitted  Mr.  Lawrence  and  this 
lawyer  to  Miss  Nyman’s  room,  did  you  not?  A  I  did. 

Q  And  you  knew  at  that  time  about  this  previous  con¬ 
versation  you  had  heard?  A  When  Mr.  Lawrence 
brought  the  lawyer  out,  they  came  out  to  take  notes,  what 
they  wanted  to  put  into  the  will,  to  draw  up  a  will. 

Q  All  right. 

Now,  did  you  then  go  to  your  bedroom  and  listen  to  the 
conversation?  A  I  did. 

Q  What  did  you  hear?  A  I  heard  Mr.  Lawrence 
say: 

“Now,  Millie,  sit  right  down  here.  I  want  you  to  tell 
him  now  what  to  put  in  there.” 

And  Millie  kept  on  saying,  “I  don’t  want  no  will.  I 
told  you  everything  goes  to  Cousin  Frank,”  and  they  was 
only  there  for  about  15  minutes  and  they  left. 

I  don’t  know  what  he  scratched  down.  I  wasn’t  up¬ 
stairs  to  see.  But  they  kept  on  talking  about  these  cou- 
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sins  down  in  the  country,  and  about  the  sister-in-law’s 
child. 

794  Q  Do  you  remember  the  name  of  the  lawyer 
who  came  with  Mr.  Lawrence?  A  No,  I  couldn’t 

call  it  right  off  but  I  do  remember  him — Millie  says — 
“Well,  how  did  the  sister-in-law’s  child  know  anything 
about  this?”  And  he  said,  “I  made  it  my  business  to 
look  her  up.  She  was  in  the  office  today.” 

Q  Was  the  lawyer’s  name  Brault?  A  I  think  so. 
I  won’t  say  for  sure,  because  I  told  you  so  many  people 
going  and  coming  I  just  can’t  remember  names,  I  can  re¬ 
member  faces. 

Q  I  understand,  but  you  are  remembering  a  lot  of 
other  details.  I  wonder  if  you  couldn’t  refresh  your 
recollection  a  little  bit  and  see  whether  it  was  Mr. 
Brault?  A  I  still  say  I  can’t  say  right  off,  because  we 
had  different  lawyers  coming  and  going  all  the  time  in 
a  home  like  that. 

Q  Did  Miss  Nyman  have  different  lawyers  going  and 
coming?  A  She  did  not. 

Q  As  a  matter  of  fact,  the  most  frequent  visitors  she 
had  for  handling  her  affairs  was  Mr.  Lawrence,  wasn’t  it? 
A  Mr.  Lawrence  and  Cousin  Frank  was  the  only 

795  people  besides  the  cousin  that  came  from  Balti¬ 
more.  That  is  the  only  people  we  saw  for  the 

whole  four  years  we  had  her,  even  at  the  funeral. 

Q  Mr.  Browne  didn’t  handle  her  business  affairs  to 
your  knowledge,  did  he?  A  I  know  Mr.  Browne  took 
care  of  a  lot  of  business  for  her  when  he  used  to  come 
out  there. 

Q  Wasn’t  Mr.  Lawrence  the  man  who  handled  her 
business  affairs,  to  your  knowledge?  A  In  some,  not 
all  of  it.  Whenever  they  need  anything,  the  Browne’s  al¬ 
ways  went  out  and  bought  it  for  them.  Lawrence  didn’t. 

Q  Didn’t  you  just  tell  us  a  minute  ago  that  Miss  Ny¬ 
man  said  in  your  presence,  or  in  your  hearing,  that  the 
bank  had  always  taken  care  of  their  affairs  and  would  do 
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so  after  she  was  gone?  A  She  didn’t  say  “always  did.” 
She  said  the  bank  will  take  care — she  said,  ‘ ‘Why  ask 
me?  Yon  all  know  yon  all  will  take  care  of  everything. 

Q  And  had  been  doing  it.  Yon  knew  that,  didn’t  yon? 
A  I  knew  the  bank  took  care  of  some  bnt  I  knew  the 
Browne’s  took  care  of  a  good  bit  becanse  I  have  been 
there  and  saw  Elma  give  Brownes’  checks  for  different 
things  and  I  know  he  bonght  all  the  groceries  and 

796  everything  for  them  before  they  went  to  the  nurs- 
ing  home. 

Q  With  her  checks?  A  Yes. 

Q  Now,  did  yon  at  any  other  time  arrange  an  appoint¬ 
ment  for  Mr.  Lawrence  to  see  Miss  Nyman?  A  I  never 
arranged  any  appointments  for  him  to  see  her.  He  al¬ 
ways  called  np  and  made  his  own  appointments. 

Q  Was  there  a  time  in  the  month  of  Jannary,  1952, 
that  an  appointment  was  made  for  Mr.  Branlt  to  see 
Miss  Nyman?  A  Mr.  Lawrence  called  me  and  told  me 
he  was  bringing  a  gentleman  ont  for  Millie. 

Q  Well,  yon  told  us  a  minute  ago,  didn’t  you,  that 
Mr.  Lawrence  and  a  gentleman  came  there  one  time? 
A  Yes. 

Q  And  then  later —  A  To  take  notes. 

Q  And  later  on  the  gentleman  came  by  himself?  A 
Yes,  he  did. 

Q  Now,  did  you  admit  him  to  Miss  Nyman’s  room? 
A  I  did. 

Q  Was  he  alone?  A  Yes,  he  was.  Only  had  him¬ 
self  and  a  briefcase. 

797  Q  Was  she  alone?'  A  No,  she  was  not. 

Q  Who  was  with  her?  A  Mr.  and  Mrs. 
Browne  had  been  there  for  several  hours. 

Q  Had  you  called  Mr.  and  Mrs.  Browne  and  told  them 
that  Mr.  Brault  was  coming  over  to  see —  A  I  did  not. 
Mr.  Lawrence  didn’t  call  us  until  that  morning  to  tell  us 
that  he  was  coming. 

Q  I  had  almost  finished  but  not  quite,  my  question. 
A  I’m  sorry. 
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Q  Had  yon  called  Mr.  Browne  or  Mrs.  Browne  and 
told  them  that  Mr.  Branlt  was  coming  to  see  Miss  Ny¬ 
man?  A  No,  I  didn’t,  becanse  they  happened  to  be 
there  when  Mr.  Lawrence  called  me  and  told  me  he  was 
bringing  a  gentleman  over. 

Q  Now,  did  Mr.  Branlt  discnss  a  will  with  Miss  Ny¬ 
man  on  that  occasion?  A  Now,  I  can’t  say  that.  I  was 
not  in  the  room.  I  closed  the  door  and  went  npstairs  and 
I  know  I  came  back  and  he  was — I  don’t  expect  he  was 
in  there  over  15  minntes  at  the  longest  and  I  opened  the 
door  and  let  him  ont. 

798  Q  Yon  opened  the  door  and  let  him  ont.  A 
Yes,  I  did. 

Q  Did  he  go  ont  alone?  A  He  did. 

Q  Did  Mr.  Browne  accompany  him?  A  No,  he  did 
not 

Q  Did  Mr.  Browne  go  with  him  ont  on  the  porch  and 
talk  with  him?  A  I  can’t  recall  that  bnt  I  do  know 
Mrs.  Browne  was  in  the  hall.  Now,  I  won’t  say  where 
Mr.  Browne  was,  now,  bnt  I  know  I  opened  the  front 
door  for  the  lawyer. 

Q  Now,  yon  didn’t  undertake  to  listen  to  the  con¬ 
versation,  did  yon?  A  I  did  not. 

Q  Between  the  lawyer  and  Miss  Nyman,  on  that  oc¬ 
casion?  A  No,  I  did  not. 

Q  Now,  the  next  time  yon  arranged  for  somebody  to 
see  her  was  the  time  that  Dr.  Overholser  came  to  see 
her?  A  I  didn’t  arrange  for  nobody  to  see  her.  Mr. 
Lawrence  made  all  the  arrangements. 

Q  Did  somebody  call  yon  on  the  phone  and  ask 
whether  it  was  convenient  to  come  ont  and  see  Miss 
Nyman?  A  Mr.  Lawrence  would  call  and  tell  ns 
whenever  he  was  coming,  such  and  such  a  time  and 

799  that  was  all.  He  didn’t  ask  ns  if  it  was  convenient 
or  not  Of  course  he  didn’t  have  to. 

Q  Well,  yon  wouldn’t  permit  him  to  come  when  she 
was  taking  a  nap  in  the  afternoon,  would  yon?  A  If 
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she  was  taking  a  nap  I  would  go  out  and  say  “Millie, 
Mr.  Lawrence  is  out  there,”  and  she  would  tell  him  to 
wait 

Q  You  mean  that  if  Mr.  Lawrence  called  and  said  he 
was  coming  at  2  o’clock  and  that  was  the  time — yonr  pa¬ 
tient — to  whom  you  were  so  devoted — was  accustomed  to 
take  her  nap,  that  you  would  say,  “Mr.  Lawrence,  come 
on  out?”  A  If  Mr.  Lawrence  should  call  and  tell  us 
he  would  be  there  at  one  or  two  o’clock,  whatever  time, 
we  would  not  have  Millie  in  bed-  We  would  have  Millie 
waiting  for  him. 

Q  You  didn’t  interrupt  the  course  of  mercy  to  accom¬ 
modate  somebody  else’s  convenience,  did  you?  A  Sure 
we  did.  That  was  our  business,  to  take  care  of  our  pa¬ 
tients. 

Q  By  interrupting  their  usual  routine  in  order  to  suit 
somebody  else’s  convenience?  A  Sure?  just  like  on 
Sundays,  visitors  coming  out,  we  don’t  put  our 
800  patients  to  bed  on  Sunday  afternoon  on  account 
of  the  visitors. 

Q  All  right. 

At  any  other  time  that  Miss  Nyman  had  a  visitor,  re¬ 
gardless  of  who  it  was,  between  December  of  1951  and 
the  day  she  died,  did  you  ever  go  down  into  your  bedroom 
and  listen  to  the  conversation  between  her  and  that  visi¬ 
tor?  A  From  the  time  that — in  1951? 

Q  From  December,  1951,  to  December,  1953,  any  time 
in  that  period?  A  No,  I  did  not,  because  after  we  left 
Philadelphia  Avenue  I  didn’t  have  a  bedroom  underneath 
Millie. 

Q  Was  it  you  who  admitted  Mr.  Frazier  into  the  rest 
home?  A  I  can’t  recall  that,  I  will  be  honest.  I  thfnh 
Mrs.  Latta,  if  I  am  not  mistaken,  because  I  was  in  the 
bedroom  with  a  patient  when  Mrs.  Latta  come  and  told 
me  that  Mr.  Frazier  and  herself  was  waiting  for  me. 

Q  Well,  Mr.  Frazier  was  there  twice,  was  he  not?  A 
I  only  can  recall  one  time  I  seen  him.  Now,  I  mean  he 


might  have  been  there  again,  I  won’t  say  for  sure,  be¬ 
cause  it  is  awful  hard  to  remember  back  when  you  have 
so  many  going  and  coming  all  the  time. 

Q  Then  you  are  not  able  to  tell  us  whether 

801  you  ever  admitted  Mr.  Frazier  to  Miss  Mildred’s 
room?  A  I  won’t  say  because  I  don’t  remember. 

Q  Did  you  ever  admit  a  man  by  the  name  of  John 
Davis  to  her  room?  A  I  did. 

Q  When  did  you  do  that?  A  He  came  over  one  aft¬ 
ernoon  with  Mr.  Browne. 

Q  What  time  of  the  year?  A  Mr.  Browne  stayed  in 
the  kitchen  to  talk  to  us  girls  and  Mr.  Davis  went  on 
into  the  room ;  he  had  a  bundle  in  there  that  Mrs.  Browne 
sent  us  some  clothes,  and  I  just  said,  “Good  afternoon,” 
and  maybe  I  said  one  or  two  more  words  and  went  on 
out  and  left  him  and  Millie  in  there. 

Q  How  long  have  you  known  Mr.  Davis?  A  Mr. 
Davis?  I  haven’t  known  him  very  long.  I  think  that  is 
the  second  time  I  ever  met  the  man.  Maybe  it  is  the  first. 

Q  He  has  been  here  during  the  trial  of  this  case,  hasn’t 
he?  A  Oh,  yes,  he  has. 

Q  In  the  witness  room  with  you?  A  He  has. 

Q  Now,  do  you  recall  when  it  was  that  you  admitted 
Mr.  Davis  to  Miss  Nyman’s  room?  A  It  was 

802  right  before  Mr.  Frazier  came  over,  I  mean,  about 
the  will,  because  him  and  Mr.  Browne  was  to¬ 
gether  one  afternoon.  There  was  some  clothes  sent  over 
and  I  think  if  I  am  not  mistaken  that  is  the  second 
time  I  ever  saw  the  man. 

Q  Now,  on  the  occasion  when  Mr.  Davis  went  in  and 
visited  with  Miss  Nyman,  did  you  go  to  your  bedroom 
and  listen  to  what  was  going  on?  A  I  didn’t  have  a 
bedroom  then.  That  was  in  the  other  home.  That  was 
over  in  Forest  Glen.  I  happened  to  be  living  on  the 
third  floor  then. 

Q  Well,  did  you  attempt  to  listen  in  to  the  conversa¬ 
tion?  A  I  did  not.  I  took  him  into  the  room  with 


483  A 


Millie  and  I  told  Millie  here  was  a  friend  of  Mr. 
Browne’s  and  went  on  out  and  left  him.  He  told  me  he 
brought  her  some  clothes  that  Mrs.  Browne  sent. 

Q  And  did  yon  introduce  him  by  name?  A  Yes,  I 
said,  “Mr.  Davis.” 

Q  And  Mr.  Davis  didn’t  tell  you  what  business  he  was 
there  to  discuss?  A  No,  because  him  and  Mr.  Browne 
— Mr.  Browne  come  and  go  any  time  and  I  just  figured 
that  Mr.  Davis  came  along  with  him  for  the  ride. 

803  Q  How  long  did  Mr.  Davis  visit  that  day?  A 
Oh,  I  don’t  think  they  was  there  but  about  a  half 

hour  because  Mr.  Browne  was  going  around  talking  to 
all  the  patients,  like  he  always  does. 

Q  Now,  that  was  the  first  time  Mr.  Davis  came;  is 
that  correct?  A  I  am  pretty  sure  it  is  the  second  time 
I  ever  saw  the  man.  I  didn’t  see  him  any  more. 

Q  You  mean  he  made  only  one  visit  to  the  rest  home? 
A  That  is  the  only  one  I  can  remember;  if  I  am  not 
mistaken  it  is  the  second  time  I  ever  saw  the  man  in  my 
life  until  down  here. 

Q  And  he  was  accompanied  by  Mr.  Browne  and  no¬ 
body  else;  is  that  it?  A  That’s  all.  Him  and  Mr. 
Browne  come  in  the  house  together. 

Q  And  after  that  you  never  saw  him  again  until  the 
trial  of  this  case;  is  that  right?  A  That’s  right 
Q  And  you  remember  seeing  Mr.  Frazier  once?  A 
That’s  right. 

Q  Now,  did  you  overhear  any  conversations  between 
Mr.  Frazier  and  Miss  Mildred?  A  I  did  not. 

804  Redirect  Examination 
BY  MR.  QTTIMBY: 

Q  Miss  Gallagher,  you  said  something  in  response  to  a 
question  by  Mr.  Denit  about  the  conversation  between 
Mr.  Lawrence  and  Miss  Nyman  wherein  Mr.  Lawrence 
said  something  to  the  effect — and  correct  me  if  I  am 
wrong  on  this — “Mr.  Browne  is  getting  old.” 
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Did  yon  say  "Mr.  and  Mrs.  Browne,"  or  “Mr.  Browne 
is  getting  old?”  What  was  your  testimony?  A  Mr. 
Lawrence  said,  “Well,  you  know  Cousin  Frank  is  getting 
old,”  and  she  said  also,  she  said — he  said,  “Cousin  Frank 
is  getting  old,  Miss  Nyman,  and  he  won’t  live  very  long 
to  spend  the  money,  and  what  are  you  going  to  do  then?” 

She  said,  “Why  ask  me?  You  know  what  you  are  going 
to  do  with  it” 

•  •  •  • 

Recross  Examination 
BY  MR.  DENIT: 

Q  Did  Mr.  Browne  or  Mrs.  Browne  ever  discuss 

805  with  you  a  claim  that  they  filed  for  services  ren¬ 
dered  to  Mildred  and  Elma?  A  No.  The  only 

thing  that  Mr.  Browne  told  me,  about  a  month — not  quite 
that  long,  because  Mrs.  Latta  had  gone  to  Richmond — 
he  says,  “You  know  we  are  taking  the  case  to  court” 

He  said,  “Do  you  think  you  can  get  Mrs.  Latta  back  up 
here?” 

Q  I  asked  you  if  Mr.  Browne  or  Mrs.  Browne  ever 
talked  to  you  about  a  claim  that  they  had  filed  against 
Elma’s  estate  for  services  that  they  alleged  they  rendered 
for  Mildred  and  Elma?  A  No. 

Q  You  didn’t  know  anything  about  that?  A  I  did 
not. 

Q  You  didn’t  know  that  they  had  filed  a  claim  for 
$3,100.00  for  services  rendered?  A  I  did  not  It  is 
news  to  me. 

Q  Was  any  arrangement  made  to  compensate  you  for 
testifying  in  this  case?  A  No,  sir.  Mrs.  Latta  and  my¬ 
self  don’t  get  one  penny  out  of  it 
Q  Don’t  get  one  penny  out  of  it?  A  No,  we  don’t 
Q  Not  even  your  expenses?  A  No,  we  don’t 

806  Q  You  are  down  here  voluntarily;  is  that  it? 
A  We  are. 

Q  Without  a  subpoena?  A  That’s  right 
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ME.  DENIT:  That’s  alL 

ME.  QIJTMBY:  Why  did  yon  come  down,  please? 
THE  WITNESS:  Yon  asked  me  if  I  wonld  come 
down. 

•  •  •  • 

Mary  Chapman 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveatee 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
BY  ME.  QUIMBY: 

Q  What  is  yonr  fnll  name,  please?  A  Mary 

807  Chapman. 

Q  And,  Mrs.  Chapman,  where  do  yon  live?  A 
I  live  in  Boonsboro,  Maryland. 

Q  And  what  is  yonr  occupation?  A  A  house  wife. 

Q  Mrs.  Chapman,  during  her  lifetime  did  yon  know 
Mildred  Nyman?  A  I  did. 

Q  And  did  yon  know  her  sister  Eima  Nyman?  A 
I  did. 

Q  Will  yon  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen  how  yon  happened  to  know  those  people?  A  Well, 
I  have  known  Elma  and  Mildred  Nyman  ever  since  I  was 
old  enough  to  know  anybody. 

Q  Now,  do  yon  recall  that  they  lived  on  Faragut 
Street  in  Washington?  A  Yes. 

Q  Did  yon  ever  have  occasion  to  visit  them  in  their 
home  there?  A  Yes. 

Q  Can  yon  tell  His  Honor  and  these  ladies  and  gen¬ 
tlemen  about  how  many  times  yon  visited  with  them  in 
the  home?  A  Well,  at  that  time  we  lived  in  Ha- 

808  '  gerstown,  Maryland,  and  from  the  time  I  was  a 

child — well,  when  they  lived  on  Farragnt  Street,  I 
visited  them  on  every  occasion  that  I  came  to  Washing- 
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ton  which  was  possibly  some — Oh,  I  don’t  know — from 
four  to  six  or  eight  times  in  a  year. 

Q  Do  you  recall  when  they  moved  from  Farragut 
Street?  A  They  moved  from  Farragut  Street  about 
August  1st,  1951. 

Q  Do  you  know  where  they  went  then?  A  They 
went  to  a  rest  home  in  Takoma  Park. 

Q  Did  you  ever  go  visit  them  out  there?  A  Yes. 

Q  How  long  did  they  stay  in  that  rest  home;  do  you 
know?  A  Well,  Ellina  died  there  and  to  the  best  of  my  t 

knowledge  Mildred  was  moved  from  Takoma  in  the  fall 
of  1952. 

Q  Do  you  know  the  place  she  was  moved  to  then?  A 
She  was  moved  to  Forest  Glen. 

Q  Did  you  ever  visit  her  out  there?  A  I  did. 

Q  Now,  during  the  time  that  you  visited  Mildred  in  5 

both  Takoma  Park  and  out  in  Forest  Glen,  did  you  ever 
have  occasion  to  have  discussions  with  her?  A  Yes. 

809  Q  Well,  will  you  tell  us  generally  what  those  dis¬ 
cussions  consisted  of  ?  A  Well,  they  consisted  main¬ 
ly  about  the  good  times  that  we  had  had  when  we  were 
younger,  and,  oh,  many  instances  that  happened  when 
they  visited  us  in  Hagerstown,  my  mother  and  my  father 
and  then  myself  in  my  home.  They  were  conversations 
concerning  the  past  and  she  laughed  and  we  talked  about 
things,  as,  I  say,  that  had  happened  in  the  past. 

Q  Did  she  know  who  you  were  when  you  would  go 
see  her?  A  Yes.  i 

Q  What  was  her  physical  condition?  A  Well,  her 
physical  condition,  she  was  very  stout  and  she  was  blind. 

Q  Do  you  know  Mr.  Francis  Browne  over  here?  That  1 

gentleman  (indicating)?  A  Yes. 

Q  How  long  have  you  known  him?  A  I  have  known 
Mr.  Browne — I  cannot  say  exactly  but  I  should  say  prior 
to  1939. 

Q  During  any  of  your  conversations  with  Mildred  did 
she  ever  mention  Mr.  Browne  at  all?  A  Oh,  yes. 
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Q  Will  yon  tell  ns  what  comments  she  made 

810  abont  him?  A  She,  well,  in  my  own  words,  she 
was  very  fond  of  Mr.  Browne,  and  she  said  that 

any  time  at  all  that  she  needed  help  or  any  assistance 
of  any  kind,  she  wonld  call  npon  Consin  Frank,  Mr. 
Browne,  and  he  was  at  her  side  just  as  quickly  as  he 
could  get  there. 

Q  Now,  having  in  mind  your  conversations  and  seeing 
Miss  Mildred  Nyman  from  the  time  she  was  at  her  home 
on  Farragut  Street  and  in  Takoma  Park  and  out  in 
Forest  Glen,  will  yon  tell  ns  whether  or  not  in  your 
opinion  on  November  13,  1952,  she  was  capable  of  exe¬ 
cuting  a  valid  deed  or  contract?  Do  yon  think  she  could? 
A  I  think  she  was  capable. 

MR.  QUIMBY :  No  further  questions. 

Cross  Examination 
BY  MR.  DENIT: 

Q  Do  you  have  a  recollection  now  of  having  seen 
Miss  Mildred  Nyman  during  the  month  of  November, 
1952?  A  I  couldn’t  say  positively  that  it  was  that 
month  but  it  was  in  the  fall  of  1952. 

Q  The  early  part  of  the  fall  or  latter  part  of  the 
fall?  A  Well,  I  don’t  believe  I  can  truthfully  answer 
that  except  to  say  that  it  wasn’t  very  long  before  she 
died.  I  don’t  mean  that — 

811  THE  COURT:  She  died  in  1953,  didn’t  she? 
THE  WITNESS:  That  is  right. 

Excuse  me.  I  saw  her  in  1952,  oh,  possibly  a  half- 
dozen  times  or  more  in  1952. 

BY  MR,  DENIT: 

Q  Now,  what  we  are  trying  to  find  out  is  how  many 
times,  if  at  all,  you  saw  her  during  the  month  of  No¬ 
vember,  1952?  A  I  cannot  say. 

Q  You  can’t  even  say  that  you  saw  her  during  that 
month,  can  you?  A  Not  that  month. 

Q  Did  Miss  Mildred  ever  tell  you  Mr.  Browne  and  his 


wife  Effie  had  filed  a  claim  against  Elina’s  estate  for 
$3,171-21  for  services  that  they  claimed  to  have  rendered 
for  the  two  sisters!  A  No,  I  do  not  believe  so. 

Q  Is  this  the  first  time  yon  ever  had  any  knowledge 
that  they  had  filed  snch  a  claim!  A  Yon  mean  now! 

Q  Yes.  A  How  wonld  I  have  known! 

812  Q  I  am  trying  to  find  ont.  Before  yon  took  the 
witness  stand  today  here,  did  yon  know  that  Mr. 
and  Mrs.  Brown  had  filed  a  complaint  against 

Elma’s  estate  for  $3,171.28  for  services  that  they  claimed 
they  rendered  to  Elma  and  to  Mildred!  A  No. 

Q  Mildred’s  talk  with  yon,  which  has  been  referred 
to  as  discussions  with  yon,  was  ordinary  conversation 
about  old  times,  wasn’t  it!  A  Yes. 

Q  Not  about  her  business  affairs!  A  Sometimes 
she  did  discuss  her  business  affairs  with  me. 

Q  When!  A  Well,  I  should  say  one  time  was  around 
Christmas-time  in  1952,  and  then  from  that  time  through 
the  year  1953. 

Q  All  through  the  year  she  discussed  business  with 
you!  A  At  different  times.  I  should  say  possibly  three 
or  four  times.  Not  more  than  a  half-dozen  times  through 
the  year  1953. 

Q  Was  the  discussion  always  about  the  same  thing! 
A  Yes. 

Q  Always  about  the  same  thing!  A  I  mean, 

813  in  answering  that,  that  she  didn’t  vary  at  all. 

Q  Did  she  ever  tell  you  that  the  National  Sav¬ 
ings  and  Trust  Company  was  managing  her  affairs!  A 
Well,  I  don’t — she  always  said  the  bank,  if  that  is  what 
you  have  reference  to. 

Q  Well,  you  knew  that  the  bank  was  the  National 
Savings  and  Trust  Company!  A  I  did  not. 

Q  Didn’t  you  know  that  her  father  Charles  L.  Nyman 
was  Secretary  .of  the  bank  for  a  long  time!  A  I  did. 

Q  And  didn’t  you  know  that  that  was  the  National 
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Savings  and  Trust  bank?  A  Oh,  I  might  have  known 
that  when  my  cousin  lived. 

Q  It  was  common  knowledge  in  the  family,  wasn’t 
it?  A  Well,  yes,  but  I  don’t  recall  the  name  of  the 
bank.  That  has  been  too  long  ago. 

Q  Well,  these  folks  visited  you  a  long  time  ago  at 
Hagerstown,  didn’t  they?  A  That’s  right. 

Q  Visited  your  mother  and  your  father?  A  Yes. 

Q  And  the  fact  that  Charlie  Nyman  was  Secretary  of  j 
the  National  Savings  and  Trust  Company  was 

814  known  to  you,  wasn’t  it?  A  Oh,  it  probably  was 
at  that  time  but  I  was  younger  then  than  I  am  i 

now. 

Q  All  of  ns  were.  A  That’s  right.  .  j 

Q  Now,  did  you  know  that  the  National  Savings  and 
Trust  Company  had  been  appointed  Conservator  for  Mil- 
dred  in  April  of  1952?  A  Well,  I  don’t  know  what  j 
“Conservator”  means  but  if  you  mean  trustee,  I  knew 
that. 

Q  You  knew  that  they  had  been  appointed  as  trustee? 

A  That’s  right.  i 

Q  Or  were  acting  for  her?  A  That’s  right. 

Q  And  did  you  know  that  their  appointment  was  I 
made  on  the  basis  of  a  petition  filed  by  Mr.  Francis  S. 
Browne  in  which  it  was  said  she  was  mentally  and  phvs-  I 
ically  incapable  of  taking  care  of  her  affairs?  A  I  did  j 
not  know  that. 

Q  You  didn’t  know  that.  A  No. 

Q  Had  you  ever  heard  of  that  before  you  took  the  | 
witness  stand  today?  A  No. 

815  Q  Would  that  make  any  difference  in  your  opin¬ 
ion  as  to  whether  or  not  she  was  mentally  com¬ 
petent  to  execute  a  valid  deed  or  contract  on  November  | 
13,  1952?  A  I  don’t  see  whv  it  should. 

MR.  QUlMBY:  If  Your  Honor  please,  I  don’t  think 
that  is  a  proper  question  because  the  testimony  very  defi¬ 
nitely  is  contraverted  as  to  whether  Mr.  Browne  knew 
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what  was  in  that  petition  or  whether  it  wasn’t.  He  has 
denied  that  he  knew’  what  was  in  there. 

THE  COURT:  Well,  I  don’t  think  that  that  is  exactly 
the  point  of  the  question,  is  it?  There  was  a  petition 
filed,  wasn’t  there? 

MR.  QUIMBY :  Yes,  sir. 

THE  COURT:  And  there  w’as  an  appointment  made? 

MR.  QUTMBY:  Yes,  sir. 

THE  COURT:  And  that  was  the  basis  on  which  the 
appointment  was  made. 

MR.  QUIMBY:  Yes,  sir. 

THE  COURT:  Now,  the  question  is,  would  that  fact 
in  any  way  alter  her  opinion. 

MR.  QUIMBY:  Oh,  I  am  sorry.  I  understood  the 
question  to  be  the  fact  that  Mr.  Browne  signed  it, 
would  that  alter  her  opinion.  I  am  sorry. 

THE  COURT:  Go  ahead. 

816  BY  MR.  DENIT: 

Q  Can  you  answer  the  question? 

THE  WITNESS:  Will  you  read  it,  please? 

(Question  read.) 

THE  WITNESS:  Well,  if  I  knew  nothing  about  it, 
how  could  it  have  anything  to  do  with  the  opinion  that 
I  have  of  her  being  competent? 

BY  MR.  DENIT: 

Q  You  would  believe  that  she  was  competent  notwith¬ 
standing  the  fact  that  Mr.  Francis  S.  Browne  believed 
she  was  physically  and  mentally  incapable  of  taking  care 
of  her  affairs?  A  I  didn’t  know  that  Mr.  Browne  knew 
that. 

Q  Well,  suppose  you  assume  that  Mr.  Browne  did 
know  that  and  did  say  that  on  April  7,  1952,  would  that 
change  your  opinion  as  to  whether  Miss  Nyman  was  men¬ 
tally  capable  of  taking  care  of  her  affairs?  A  No. 

Q  You  would  still  believe  she  was?  A  I  still  be¬ 
lieve  she  was  competent. 

Q  Now,  Mrs.  Chapman,  will  you  be  good  enough  to 
tell  us  whether  you  believed  Miss  Mildred  Nyman  was 


mentally  capable  of  making  a  will  in  December  of  1952? 
A  Yes. 

817  Q  Do  yon  think  she  was  capable  of  making  a 
wall  up  to  the  time  of  her  death?  A  No.  Now — 

Q  Yon  knew  that  Miss  Mildred  Nyman  was  suffering 
from  disease,  did  yon  not?  A  I  did. 

Q  And  yon  knew  by  talking  with  her  and  her  friends 
that  that  disease  was  some  arteriosclerosis?  A  I  can’t 
answer  that. 

Q  Well,  what  had  yon  been  told  was  the  disease  she 
was  suffering  from?  A  Well,  in  fact,  I  hadn’t  been 
told.  I  had  my  own  opinion  but  I  had  not  been  told, 
from  what  she  was  suffering. 

Q  Now,  when  were  yon  asked  for  the  first  time 
whether  yon  had  an  opinion  concerning  her  mental  abil¬ 
ity  on  November  13,  1952?  A  I  don’t  know  that  I 
was — I  don’t  recall  that  I  was  ever  asked. 

Q  Was  today  in  this  courtroom  the  first  time  yon 
had  ever  been  asked  whether  yon  thought  she  was  men¬ 
tally  competent  on  November  13,  1952?  A  Well,  I 
really  don’t  know  that  I  was  ever  asked  that.  It 
had  been  rumored,  I  believe,  that — well,  that 

818  was  in  1953 — it  had  been  rumored — 

ME.  QT7IMBY:  If  Your  Honor  please,  I  would 
object  to  rumors.  I  don’t  think  that  is  proper  in  this 
case. 

THE  COURT:  Well,  I  don’t  know  what  the  witness 
is  about  to  say,  Mr.  Quimby,  to  save  my  life. 

ME.  QUIMBY:  Rumors  couldn’t  be  any  more  than 
hearsay,  I  don’t  believe,  and  I  don’t  think  there  is  any¬ 
thing:  any  more  hearsay  than  rumors. 

THE  COURT:  I  certainly  don’t  think  a  rumor  is 
valid  evidence  myself,  but  the  question  was  whether  or 
not  she  had  ever  been  asked  this  question  before,  and 
now  she  is  trying  to  answer  it. 

ME.  QTTTMBY:  Yes,  sir. 

THE  WITNESS:  No,  I  have  not.  I  was  not. 

THE  COURT:  All  right. 
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BY  ME.  DENIT : 

Q  Then  it  is  your  testimony  today  that  when  Mr. 
Quimby  asked  you  the  question  whether  in  your  opinion 
Mildred  Nyman  was  mentally  competent  to  make  a  will 
on  November  13,  1952,  that  is  the  first  time  you  ever 
expressed  an  opinion  about  it;  is  that  right?  A  Yes, 
sir. 

Q  You  have  been  in  attendance  upon  the  trial  of 

819  this  case  for  how  long,  Mrs.  Chapman?  A  Well, 
we  came  to  Washington  on  Sunday,  and  we  came 

here  on  Monday — that  is  of  last  week — and  I  believe 
we  were  here  on  Tuesday.  I  mean,  the  case  opened  on 
Tuesday. 

Q  And  you  have  been  in  the  witness  room  with  Mrs. 
Latta,  Miss  Gallagher,  Mrs.  Effie  Browne,  your  husband, 
and  other  witnesses  ever  since  last  Monday,  have  you  not? 
A  Tuesday. 

Q  Last  Tuesday.  A  Yes,  sir. 

Q  And  you  knew  that  Mrs.  Effie  Browne  had  testified 
in  the  case,  did  you?  A  Yes. 

Q  And  you  knew  that  Mrs.  Latta  had  testified?  A 
Yes. 

Q  And  that  Miss  Gallagher  had  testified?  A  Yes. 

Q  And  Mr.  Browne?  A  Yes. 

Q  And  Mrs.  Bright?  A  Yes. 

Q  And  Mr.  Bright?  A  Yes. 

Q  Did  any  of  those  folks  express  an  opinion  in  your 
presence  concerning  Miss  Mildred  Nyman’s  mental 

820  capacity?  A  No. 

Q  Did  you  express  your  opinion  in  their  pres¬ 
ence?  A  No. 

Q  You-all  never  talked  about  the  case  at  all?  A  No. 
Q  Not  one  word?  A  Not  one  word. 

Q  I  show  you  Plan!  tiff  s’  Exhibit  No.  27  and  ask  you 
if  you  are  the  same  Mary  Chapman  who  is  named  in 
Item  1  as  a  legatee  of  $200.00?  A  Yes. 

Q  When  did  you  first  know  that  this  paper  existed? 


A  Not  until  after  Mildred’s  death. 

Q  Who  told  yon?  A  Well,  I  am  not  sure  bnt  prob¬ 
ably  it  might  have  been  Mr.  Browne  or  Mrs.  Browne. 

Q  It  was  definitely  either  one  or  the  other,  wasn’t  it? 


A  I  couldn’t  say  definitely,  no. 

Q  Well,  did  yon  have  any  communications  with  any¬ 
body  else  concerning  this  paper,  Plaintiffs’  Exhibit  No. 

23?  A  Well,  I  might  say  yes.  I  hope  I  am  telling 
the  truth. 

821  Q  Well,  all  of  us  do  that.  Now,  who  did  you 
have  a  communication  with,  other  than  Mr. 

Browne  or  Mrs.  Browne,  concerning  this  paper?  A  I 
received  a  copy. 

Q  From  whom?  A  I  received  a  copy  from  an  attor¬ 
ney,  a  lawyer. 

Q  Which  lawyer?  A  I  am  not  sure,  but  something 
like  Kretz. 

Q  Mr.  Harold  Kertz?  A  Kertz. 

Q  And  he  purported  to  be  the  lawyer  for  Mr. 
Browne?  A  Yes. 

Q  He  told  you  that  much,  didn’t  he?  A  Yes. 

Q  And  when  did  you  receive  the  copy?  A  I  really 
can’t  say  for  sure  but  I  should  say  in  April,  1954. 

Q  And  Mildred  had  died  in  December  of  1953?  A 
December  18,  1953. 

*  i 

Q  When  did  you  first  learn  of  her  death?  A  Im¬ 
mediately — well,  immediately.  I  should  say  immediately. 

Q  Who  notified  you?  A  Mr.  Browne. 

Q  Had  he  also  notified  you  of  the  death  of 

822  Elma?  A  No.  ! 

i 

Q  As  a  matter  of  fact,  you  didn’t  know  of 
Elma’s  death  until  after  she  had  been  buried  many 
months;  is  that  correct?  A  Well,  not  many  months. 

Q  Well,  how  long  after —  A  About  two  months,  I 
should  say. 

Q  Now,  you  didn’t  visit  the  Nymans,  then,  in  the 


period  between  Elma’s  death  and  two  months  afterward, 
did  yon?  A  No. 

Q  That  wasn’t  one  of  the  eight  or  ten  visits  during 
the  year  that  yon  made?  A  No. 

Q  And  from  whom  did  yon  learn  that  Elma  died?  A 
From  Mr.  Browne. 

Q  Wasn’t  it  in  the  course  of  a  visit —  A  May  I  cor¬ 
rect  that? 

Q  Yes,  ma’m.  A  I  learned  of  Elma’s  death  from 
Mrs.  Tipton. 

Q  Didn’t  yon  learn  of  Elma’s  death  on  the  occasion 
of  a  visit  to  the  Browne  home?  A  Well,  we  first, 
rather,  went  to  the  1322  Farragut  Street  address. 

Q.  And  then  not  finding  the  Nymans  there  yon 
823  went  down  to  the  1501  Farragut  Street  address, 
did  yon?  A  No,  we  went  to  Mrs.  Tipton. 

Q  Who  is  Mrs.  Tipton?  A  Mrs.  Tipton  was  their 
neighbor  on  Farragut  Street. 

Q  Whose  neighbor?  A  The  girl’s,  Elma  and  Mil¬ 
dred  Nyman. 

Q  Well,  where  did  she  live  on  Farragut  Street?  A 
Bight  beside  of  them.  Now,  they  were  1322.  It  was 
going  toward  14th  Street.  That  would  be  13 — I  don’t 
know  how  they  number  them. 

Q  Now,  didn’t  Mrs.  Effie  Browne  tell  yon  on  the  occa¬ 
sion  of  your  visit  to  her  home  that  Elma  had  died?  A 
Well,  from  Mrs.  Tipton’s,  who  gave  ns  the  story  as  near 
as  she  could,  we  went  to  the  home  of  Mr.  and  Mrs. 
Browne  at  15D1  Farragut. 

Q  Now,  wasn’t  it  on  that  occasion  that  Mrs.  Effie 
Browne  told  you  Elma  had  died?  A  It  may  not  have 
been  Mrs.  Browne.  It  was  one  or  the  other  of  them; 
either  Mr.  Browne  or  Mrs.  Browne. 

Q  And  didn’t  you  tell  either  Mr.  or  Mrs.  Browne, 
or  both  of  them,  that  that  was  the  first  you  had  heard 
of  Elma’s  death?  A  When  Mrs.  Tipton  told  me  was 


824 


the  first  time  we  had  heard  of  Elma’s  death. 

Q  Mrs.  Chapman,  before  yon  took  the  witness 
stand  today,  did  you  discuss  with  anybody  the 
testimony  you  were  going  to  give  on  the  witness  stand? 

A  None  other  than  the  attorney;  a  lawyer. 

Q  Was  Mr.  Browne  present  at  that  time?  A  No. 

Q  Mrs.  Browne?  A  No. 

Q  Did  the  attorneys — had  the  attorneys  ever  met  you 
previously?  A  No. 

Q  Was  it  they  who  introduced  you  to — was  it  Mr. 
Browne  who  introduced  you  to  them?  A  Well,  prob¬ 
ably  so. 

Q  Now,  after  having  been  introduced  to  them,  did  Mr. 
Browne  absent  himself  and  go  away  from  the  conversa¬ 
tion?  A  He  did. 

Q  Didn’t  remain  for  any  time  whatever?  A  No.  If 
he  did,  it  was  negligible,  didn’t  amount  to  anything  at 
all 

Q  As  a  matter  of  fact,  hadn’t  you  discussed  this 
case  with  Mr.  Browne’s  attorneys  in  Mr.  Browne’s  pres¬ 
ence  while  this  trial  has  been  going  on  out  in  the  cor¬ 
ridor?  A  No. 

825  Q  Never  have.  A  No. 

Q  Did  Mr.  Browne  ever  tell  you  that  you  were  a 
legatee  in  this  will  prior  to  your  receiving  a  copy  of  it? 
A  I  do  not  remember. 

•  •  •  • 

Redirect  Examination 
BY  MR.  QUlMBY: 

Q  Mrs.  Chapman,  I  told  you,  did  I  not,  not  to  discuss 
this  case  with  anybody?  A  You  did. 

Q  Furthermore,  isn’t  it  true  that  any  time  you  ever 
discussed  this  ease  with  me  down  here,  that  you  and  I 
were  by  ourselves?  A  Yes,  sir,  that’s  true. 


John  H.  Davis 


was  called  as  a  witness  for  and  on  behalf  of  the 
Caveatee  and,  having  been  first  duly  sworn,  was 

826  examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  QUIMBY: 

Q  What  is  your  full  name,  sir?  A  John  H.  Davis. 

Q  Where  do  you  live,  Mr.  Davis  ?  A  600  20th 
Street,  Northwest. 

Q  Is  that  in  Washington?  A  Washington,  yes,  sir. 

Q  How  long  have  you  lived  in  Washington?  A 
Since  I  think  it  was  September  of  1951. 

Q  And  you  have  lived  here  continuously  since  that 
time?  A  Yes,  sir. 

Q  What  is  your  occupation,  Mr.  Davis?  A  Well, 
just  now  I  am  retired.  I  had  a  couple  of  heart  attacks 
about  18  months  ago  and  I  have  just  been  trying  to  take 
it  easy  since. 

Q  Do  you  know  Mr.  Francis  Browne,  the  gentleman 
over  there?  A  Yes,  sir. 

Q  How  long  have  you  known  him?  A  Well,  ever 
since  I  have  been  here. 

Q  During  her  lifetime  did  you  know  Mildred 

827  Nyman?  A  I  can’t  say  I  knew  her.  I  met  her 
three  times. 

Q  Whereabouts?  A  Out  at  the  home  where  she 
died.  I  forget  the  name  of  it.  Glen  Forest,  is  it? 

Q  What  is  that?  A  Glen  Forest. 

Q  Forest  Glen.  A  Forest  Glen. 

Q  Is  that  the  only  place  you  ever  saw  her,  out 
there?  A  Yes,  sir. 

Q  How  many  times  did  you  see  her  out  there?  A 
Three  times. 

Q  Can  you  tell  us  about  when  the  first  time  was?  A 
The  nearest  I  can  come  to  the  date,  and  don’t  know 
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what  the  date  is,  but  it  was  shortly  after  she  was  moved 
to  that  home. 

What  is  it,  a  week  or  ten  days,  or  something  like  that. 
I  don’t  know. 

Q  Can  yon  fix  it  with  reference  to  a  year  or  a  part 
of  a  year;  do  you  recall!  A  Well,  I  had  been  here 
some  months,  so  it  must  have  been  some  weeks.  I 

828  haven’t  the  slightest  idea  about  the  date  at  all.  I 
know  Mr.  Browne  told  me  that  she  had  been  out 

there — hadn’t  been  out  there  long — and  he  wanted  me  to 
see  the  place,  and  that  is  how  I  happened  to  go  out  with 
him. 

Q  Did  you  go  out  there  the  first  time  alone  or  was 
somebody  with  you!  A  No,  Mr.  Browne  took  me  out. 

Q  How  did  you  happen  to  go  out  with  Mr.  Browne 
on  that  day!  A  Well,  I  don’t  remember  the  exact  cir¬ 
cumstances  but  he  told  me  he  wanted  me  to  see  the  place. 

Q  See  what?  A  He  wanted  me  to  see  this  home, 
and  he  had  to  go  out  there.  She  hadn’t  been  out  there 
long  and  he  wanted  to  go  out  there  and  see  her  and  he 
asked  me  to  go  along. 

Q  Tell  us  what  happened  when  you  got  out  there? 
A  I  remember  when  I  got  out  there,  the  door  was  open, 
open  a  couple  of  inches,  and  he  knocked  on  there  and 
she  said  “Come  in.” 

Q  The  door  to  what!  A  The  door  to  her  room. 

Q  Did  you  go  in  with  Mr.  Browne!  A  Yes,  sir. 

Q  What  happened  when  you  got  in!  A 

829  He  introduced  me,  and  he  had  told  me  before 
that  she  was  blind  and  the  radio  was  on  when 

we  went  in  but  she  turned  it  otf  immediately,  and  then 
I  acknowledged  the  introduction  and  sat  down  and  he  did 
all  the  talking. 

Q  Now,  how  long  did  you  stay  there,  would  you 
say?  A  I  should  say  10  or  15  minutes,  possibly.  Just 
a  few  minutes. 

Q  Then  when  was  the  second  time  you  went  out 


there?  A  It  wasn’t  long  that  he  had  to  go  again  and 
I  went  ont  there  with  him;  maybe  a  week  or  two. 

Q  Who  was  with  yon  the  second  time  yon  went  ont? 
A  Mr.  Browne. 

Q  What  happened  on  that  occasion  as  yon  recall?  A 
Practically  the  same  thing.  I  went  in  with  him  and  he 
told  her  who  I  was  again  and  I  told  her  I  was  glad  to 
see  her  again  and  asked  her  if  she  was  feeling  all  right. 

THE  COURT:  Don’t  let  yonr  voice  drop;  we  can’t 
hear  yon,  Mr.  Davis.  Keep  it  np. 

THE  WHTNESS:  I  will  try. 

BY  MR.  QUTMBY: 

Q  Speak  np  lond  enongh  so  I  can  hear  yon  down 
here,  please.  A  I  can’t  remember  any  of  the  conversa¬ 
tion.  They  had  things  to  talk  over  and  I  jnst  sat 
there. 

830  Q  Now,  did  there  come  a  third  time  when  yon 
went  ont  there?  A  Well,  the  third  time  I  went 

ont  there  was  some  time  later  when  I  went  ont  at  my 
own  reqnest  that  time. 

Q  Was  there  anybody  with  yon?  A  Mr.  Browne. 

Q  Anybody  else?  A  And  Mr.  Frazier. 

Q  Who  is  Mr.  Frazier?  A  Mr.  Frazier  is  a  lawyer 
in  the  Mnnsev  Bnilding. 

Q  Abont  how  old  a  man  is  Mr.  Frazier?  A  Abont 
my  age;  I  think  possibly  two  or  three  years  older. 

Q  Yon  said  he  was  a  lawyer?  A  Yes,  sir. 

Q  Do  yon  know  whether  he  is  alive  now,  or  dead?  A 
No,  sir,  he  has  passed  on. 

Q  He  is  dead.  A  Yes. 

Q  Tell  ns  what  happened  when  yon  went  ont  there 
on  that  occasion  with  Mr.  Browne  and  Mr.  Frazier?  A 
Well,  on  the  way  ont  there  Mr.  Frazier  told  Mr.  Brown 
that  after  he  had  introdnced  ns,  that  he  wished  he  wonld 
go  ont  of  the  room. 

831  Q  Wished  who  wonld  go  ont?  A  Mr.  Browne, 
and  if  they  need  him  to  call  him. 
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Q  And  what  happened?  A  So  that  is  the  way  it 
happened. 

Mr.  Browne  introduced  ns,  introduced  Mr.  Frazier, 
and  re-introduced  me,  told  her  who  I  was,  and  then 
Mr.  Browne  went  out. 

Q  He  went  out?  A  Yes.  He  told  his  cousin  that 
he  had  to  go  out  but  he  would  be  back  before  he  left  to 
see  her. 

Q  Tell  His  Honor  and  these  ladies  and  gentlemen 
what  happened  in  the  room  when  you  and  Mr.  Frazier 
were  in  there  with  Miss  Nyman?  A  Well,  first  Mr. 
Frazier  asked  her  about  her  health  and  the  food  and 
whether  she  slept  all  right  and  if  she  enjoyed  the  radio 
program.  Just  sort  of  got  acquainted  with  her  first. 

Q  Now,  was  she  told  whether  Mr.  Frazier  was  a  law¬ 
yer  or  not?  A  Oh,  yes,  yes,  sir.  Mr.  Browne  intro¬ 
duced  her. 

MR.  DENIT :  Don’t  lead. 

BY  MR.  QUIMBY: 

Q  What  did  he  say  when  he  introduced  her? 
832  A  I  don’t  recall  except  he  said,  “This  is  Mr. 

Frazier,  who  is  a  lawyer,  and  he  has  come  out  to 
see  about  the  will  that  you  wanted  to  draw,”  or  “to 
make.” 

Q  Tell  us  what  happened  after  he  was  in  there?  A 
After  they  became  acquainted  and  he  asked  her  about 
the  will,  about  her  estate,  and  she  started  to  tell  him. 

He  asked  her  first  how  many  relatives  she  had  and 
she  told  him  the  number.  I  don’t  remember  the  number, 
but  she  named  them,  and  she  said  she  wanted  Cousin 
Frank  to  have  everything  and  she  discussed  each  one  of 
them  calmly  until  she  got  down  to  the  one  that  married 
the  brother,  I  think  it  was. 

Q  Tell  us  what  happened.  Just  tell  us  about  it.  A 
Well,  she  said  that  her  sister-in-law,  I  don’t  remember 
the  name,  married  her  brother  and  then  took  him  away 
from  the  family  completely;  that  she  wouldn’t  let  him 
visit  his  home  any  more  and  didn’t  even  communicate 


with  them,  and  they  had,  when  they  was — after  he  died, 
his  wife  sned  the  sisters,  I  believe  it  was,  to  get  the 
child’s  share,  to  get  his  share  that  they  thought  he 
should  have  had  for  his  child  that  was  there  and  said 
that  the  bank  settled  for  a  few  thousand  dollars  and 
they  didn’t  have — what  made  her  so  bitter,  she  said, 
was  that  they  didn’t  have  the  money  to  pay  the 

833  amount  of  the  settlement  and  the  bank  had  to 
sacrifice  valuable  securities  for  less  than  they  were 

worth  in  order  to  raise  the  money  to  pay  it. 

Q  What  else  was  said  there?  Anything?  A  So  she 
just  said,  that’s  the  reason,  they  had  all  they  were  going 
to  get  out  of  that  and  didn’t  want  them  to  have  any 
more. 

Then  she  named  Effie  Browne  next  and  said  she 
wanted  to  give  her  $100.00  and  he  asked  who  Effie 
Browne  was  and  she  said,  “Frank’s  wife,  Cousin  Frank’s 
wife,”  and  she  said  that  she  would  leave  Effie  more  but 
she  knew  that  what  was  Frank’s  was  hers,  and  she  would 
get  it  anyhow,  and  she  just  wanted  to  leave  it  as  a  token 
that  she  hadn’t  forgotten  her. 

And  then  she  had  one  other  one,  Mrs.  Chapman,  she 
left  her  $200.00  as  a  token  of  remembrance. 

And  then  there  was  another  $1,000.00  was  left  to  some¬ 
body  at  the  bank  that  she  said  she  and  her  sister  had 
decided  on  several  years  before,  that  each  one  of  them 
would  leave  him  $1,000.00  because  he  was  handling  the 
estate  for  the  bank,  and  their  business  for  the  bank. 

Q  What  did  Mr.  Frazier  do  while  he  was  there?  A 
Well,  he  took  notes  of  everything  she  said,  and  after 
she  was  through,  then,  he  read  back  to  her  what  he 
had  taken  down.  He  took  down  everything  she 

834  said,  and  she  said  that  was  the  way  she  wanted  it. 

Q  Can  you  fix  that  time  for  us  at  all,  or  ap¬ 
proximate  the  time?  A  The  only  way  I  can  even  guess 
at  it  is  that  it  was  about  two  weeks,  as  I  recall,  before 
the  will  was  signed,  whenever  that  was.  I  don’t  know 
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when  that  was  but  I  heard  that  two  weeks  afterwards, 
or  about  that,  that  he  had  been  back  there  with  the  will 
and  it  was  executed  by  her. 

I  didn’t  see  the  will  and  I  wasn’t  out  there  any  more. 

Q  Now,  Mr.  Davis,  having  in  mind  your  conversa¬ 
tions  and  observations  of  Miss  Nyman  on  the  three  occa¬ 
sions  that  you  had  been  out  there,  and  having  in  mind 
her  conversation  with  Mr.  Frazier  in  your  presence,  I 
will  ask  you  whether  or  not  in  your  opinion  on  Novem¬ 
ber  13,  1952,  she  would  have  been  capable  of  executing 
a  valid  deed  or  contract?  A  Do  you  think  she  would  or 
not?  A  Well,  was  that  the  date  the  will  was  signed? 

Q  That  is  the  date  I  am  asking  you  about.  A  Of 
course  I  don’t  remember  the  date,  but  when  we  were  out 
there,  that  was  a  couple  of  weeks  before,  I  am  sure  she 
knew  what  she  was  doing,  because  I  asked  Mr.  Frazier 
why  he  had  to  ask  her  so  many  times  so  many  things 
about  the  relatives,  and  he  said  in  a  case  like  this  he 
didn’t  dare  take  a  chance,  he  had  to  be  absolutely 
835  sure  that  she  knew  what  she  was  doing.  And  I 
never  saw  her  after  that. 

Q  Well,  can  you  answer  my  question,  now,  whether  in 
your  opinion — that  is  what  I  am  asking  you — in  your 
opinion  on  November  13,  1952,  Mildred  Nyman  was 
capable  of  executing  a  valid  deed  or  contract?  A  I  cer¬ 
tainly  would  say  she  was. 

MR.  QTJIMBY :  No  further  questions. 

Cross  Examination 
BY  MR.  DENIT: 

Q  Mr.  Davis,  did  you  ever  live  at  the  Francis  Scott 
Key  Apartments?  A  That  is  where  I  live;  600  20th 
Street. 

Q  600  20th  Street.  A  Yes,  sir. 

Q  Are  you  an  inventor?  A  I  have  been. 

Q  What  did  you  ever  invent?  A  Oh,  a  number  of 
things. 


Q  Well,  what?  A  Well,  the  signal  system  in  the 
New  York  subways,  for  one,  and  now  used  on  most  of  the 
railroads,  and  the  all-metal  airplane,  and  a  brake  to  take 
the  place  of  the  air  brake,  that  was  bought.  It  didn’t 
ever  take  the  place  of  it  but  it  is  a  brake  that  en- 

836  ables  you  to  stop  the  train  without  skidding  your 
wheels,  regardless  of  how  fast  you  are  going. 

Q  I  thought  Westinghouse  invented  that.  A  He  in¬ 
vented  the  air  brake. 

Q  Westinghouse  wms  the  man  who  wrns  commonly 
known  as  the  inventor  of  the  air  brake,  was  he?  A  Yes. 

Q  Not  a  man  by  the  name  of  Davis.  A  I  didn’t 
claim  to  invent  the  air  brake. 

Q  Were  you  engaged  in  any  business  in  1951?  A  In 
1951  I  was  doing  experimental  and  development  work. 

Q  Where?  A  At  a  private  laboratory. 

Q  Where?  A  In  this  city. 

Q  You  mean  somewhere  in  the  District  of  Columbia? 
A  In  the  District,  yes,  sir. 

Q  You  hadn’t  retired  in  September  of  1951,  had  you? 
A  No,  sir.  I  retired  18  months  ago. 

Q  18  months  ago.  A  On  doctor’s  orders. 

Q  Did  you  ever  engage  in  any  business  project 

837  with  Mr.  Francis  Browne?  A  Business  projects 
with  him? 

Q  Yes,  sir.  A  No,  sir. 

Q  When  did  you — under  what  circumstances  did  you 
first  meet  Mr.  Browne?  A  At  church. 

Q  At  church ;  and  that  was  the  Calvary  Baptist 
Church?  A  That  is  right. 

Q  And  Mr.  Frazier  was  a  member  of  that  church? 
A  That’s  right. 

Q  Mr.  Browne  asked  you  to  go  out  to  the  rest  home 
to  see  his  cousin;  is  that  it?  A  He  asked  me  to  go  see 
the  place. 

Q  Well,  you  weren’t  going  just  to  look  at  a  house, 
were  you?  A  Well,  he  asked  me  to  see  the  place  and  he 
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told  me  abont  his  cousin  on  the  way  out  there,  and  when 
I  got  out  there  he  invited  me  in. 

Q  How  much  time  did  you  spend  looking  at  the  place? 

A  We  went  all  over  it. 

Q  And  how  much  time  did  you  spend  in  your 

838  visit  with  Miss  Nyman?  A  About  ten  minutes. 

Q  Just  a  few  minutes;  and  all  the  time  Browne 
was  uoing  the  talking  or  she  was  doing  the  talking?  A 
Both  of  them ;  they  were  each  talking. 

Q  But  you  remained  silent?  A  Yes,  sir. 

Q  Did  you  go  there  on  that  occasion  for  the  purpose 
of  observing  this  lady  so  that  you  could  express  an 
opinion  later  on  as  to  her  mental  condition?  A  No,  sir. 
Her  mental  condition  hadn’t  even  been  questioned. 

Q  Did  Mr.  Browne  say  anything  to  you  about  his  re¬ 
lations  toward  her?  A  No,  sir. 

Q  Never  mentioned  that.  A  No,  sir. 

Q  Did  he  mention  any  services  he  had  performed  for 
her?  A  On  this  visit? 

Q  Yes,  sir.  A  No,  sir. 

Q  Now,  you  went  back  the  second  time,  which  you 
said  was  shortly  after  the  first  visit?  A  That  is  right. 

Q  Now,  what  was  your  purpose  in  going  out 

839  there  the  second  time?  A  I  went  out  the  second 
time,  as  I  recall,  to  look  over  a  building  down  the 

hill  slightly  to  see  what  could  be  done  with  it;  if  it  could 
be  made  livable.  It  was  vacant  and  had  two  floors  on 
the  place,  in  good  condition. 

Q  Now,  on  what  place,  please,  sir?  A  Well,  on  the 
grounds  of  this  home. 

Q  Well,  were  you  going  out  there  to  see  whether  or 
not  you  could  get  a  piece  of  business  from  the  rest  home? 

A  No,  no. 

Q  To  remodel  this  house?  A  Yes;  I  went  out  to  i 
give  him  my  opinion  as  to  whether  something  could  be 
done  with  it.  j 

Q  Did  he  tell  you  he  was  soliciting  a  job  from  the  rest 
home?  A  No,  sir.  j 


Q  What  did  he  tell  yon  was  his  purpose  in  getting 
your  opinion  as  to  what  could  be  done  with  a  building 
located  on  somebody  else’s  property?  A  He  just  wanted 
to  know — he  was  interested  in  the  property.  He  picked 
it  out  for  these  women  who  took  it  over  from  the  old 
place  that  they  had. 

Q  Oh,  he  told  you  that  he  had  picked  out  this 

840  place  for  these  women?  A  That  is  my  recollec¬ 
tion. 

Q  Did  he  tell  you  whether  he  had  any  interest  in  it  or 
not?  A  No,  sir. 

Q  Was  the  subject  discussed  in  any  way?  A  No,  sir. 
His  interest  was  his  cousin. 

Q  Sir?  A  His  interest  was  in  his  cousin  living  there. 

Q  But  your  interest  was  in  the  building;  wTas  that  if? 
A  No,  sir,  I  didn’t  have  any  interest  whatsoever. 

Q  Now,  you  went  inside  and  your  visit  was  about  the 
same  as  the  first  visit?  A  Yes,  sir. 

Q  Now,  had  you  ever  employed  a  lawyer  to  do  any 
work  for  you  during  your  lifetime?  A  Yes,  sir. 

Q  Ever  had  contacts  with  lawyers  from  time  to  time? 
A  Yes,  sir. 

Q  Do  you  know  why  you  were  selected  by  Mr.  Browne 
to  go  into  his  cousin’s  room  and  sit  there  with  a  lawyer 
who  was  to  transact  some  business  for  her?  A  I 
wasn’t  selected  by  Mr.  Browne  to  do  any  such  thing. 

841  Q  By  whom  were  you  selected?  A  Myself. 

Q  Well,  what  business  did  you  have  in  the  af¬ 
fairs  of  Mildred  Nyman?  A  When  Mr.  Browne  told  me 
— Mr.  Browne  had  told  me  before,  I  don’t  know  how  long 
before,  that  he  w^as  expecting  at  any  time  for  the  bank  to 
run  out  of  funds  with  which  they  w’ere  taking  care  of  his 
cousin,  and  to  tell  him  that  he  would  have  to  take  over. 

So,  when  he  told  me  one  day — I  don’t  remember  the 
date — that  a  man  from  the  bank  was  trying  to  get  his 
cousin  to  make  out  a  will  and  leave  her  estate  to  him, 
then  I  said,  “Well,  there  must  be  something  in  the  estate.” 
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Mr.  Browne  thought  that  the  old  dilapidated  home  on 
Farragut  Street  was  all  that  there  was  left  of  the  estate 
and  he  suspected  that  had  probably  been  mortgaged  to 
the  hilt  and  at  any  time  the  funds  would  run  out. 

Q  Did  he  tell  you  that?  A  Yes,  sir. 

Q  Go  ahead.  A  So  when  he  told  me  about  that,  I 
said,  “Well,  if  somebody  from  the  bank  is  interested  in 
the  estate,  there  must  be  some  money  there,  or  some¬ 
thing.  Why  don’t  you  take  a  lawyer  out  there,  if  she 
wants  to  make  a  will,  and  let  her  make  it  her  own 

842  way?” 

And  he  didn’t  have  a  lawyer,  and  I  knew  he  knew 
Mr.  Frazier;  so  I  said,  “How  about  letting  Mr.  Frazier 
do  it?” 

“I  will  be  glad  to  ask  him  to  go  out  there.” 

So  he  says,  “All  right.” 

Q  Now,  this  was  what  time  of  the  year?  A  Well,  we 
went  out  there  within  a  few  days  after  that,  and  that 
last  visit  I  made  out  there  was  about  two  weeks  before 
the  will  was  actually  executed. 

Q  That  doesn’t  tell  me  a  thing.  A  Well,  that  is  the 
nearest  I  can  come  to  it 

Q  What  time  of  year  was  it?  A  I  don’t  recall. 
Must  have  been  the  fall. 

Q  Well,  why  do  you  say  it  must  have  been  the  fall? 
A  Because  that  is  the  nearest  I  can  come  to  it. 

Q  Well,  you  said —  A  It  was  a  couple  of  weeks,  I 
think,  before  she  signed  the  will. 

Q  Now,  when  did  she  sign  the  will,  according  to  your 
information?  A  I  have  heard,  but  I  don’t  remember. 

Q  Well,  who  told  you  when  she  signed  the  will?  A 
Either  Mr.  Frazier  or  Mr.  Browne,  after  it  happened.  I 
didn’t  know  about  it  until  after  that.  I  didn’t 

843  go  back  any  more. 

Q  Well,  you  didn’t  employ  Mr.  Frazier  to  rep¬ 
resent  you,  did  you?  A  No,  but  I  told  bim  he  could 
charge  it  to  me  if  he  wanted  to. 
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Q  Yon  told  him  he  could  charge  it  to  you?  A  Yes, 
sir. 

Q  Now,  as  a  matter  of  fact,  Mr.  Davis,  didn’t  Mr. 

Browne  ask  you  to  get  Mr.  Frazier  to  go  out  there?  A 
No,  sir,  he  wasn’t  even  interested.  I  had  to  argue  with 
him  because  he  thought  absolutely  the  only  thing  that  wTas 
left  was  that  ramshackle  house  down  there,  and  he  took 
me  dowm  to  see  it. 

Q  Didn’t  he  ask  you  to  arrange  for  Mr.  Frazier  to 
go  up  to  the  house?  A  No,  sir,  he  did  not.  He  did  not. 

I  suggested  it  myself. 

Q  And  if  he  said  that  he  did,  then  he  is  mistaken; 
is  that  correct?  A  He  is  mistaken.  a 

Q  Now,  wasn’t  Mr.  Frazier  selected  by  you  because 
both  you  and  Mr.  Browme  thought  Mr.  Frazier  vrouldn’t 
make  any  charge  for  his  services?  A  No,  sir;  no, 
sir. 

844  Q  You  never  had  any  discussion  about  that? 

A  Absolutely  not. 

Q  And  if  Mr.  Browne  said  that  was  the  idea,  he  is 
wrong  again;  is  that  correct?  A  Well,  I  don’t  know 
what  his  idea  was.  I  selected  Mr.  Frazier  and  that 
didn’t  enter  into  it  at  all. 

Q  All  right. 

Now,  did  you  pay  Mr.  Frazier  anything?  A  No,  sir, 

Mr.  Frazier  didn’t  make  any  charge  for  that. 

Q  Do  you  know  of  any  reason  why  Mr.  Frazier  should 
go  to  this  rest  home  at  your  request,  prepare — sit  down 
and  talk  to  a  lady,  assume  the  responsibility  of  attorney 
toward  client,  and  prepare  a  document  and  not  make  any 
charge  for  it  when  the  lady  was  supposed  to  have  money 
enough  to  pay  for  it?  A  He  didn’t  know  that  she  had. 

He  didn’t  even  suspect  it. 

Q  Well,  then,  what  .on  earth  did  you  hear  these  people 
talk  about?  A  Hear  wdiat  people  talk  about? 

Q  In  connection  with  the  preparation  of  the  will.  A 
Hear  what  people  talk  about? 


Q  Did  Miss  Nyman  tell  Mr.  Frazier  what  her 

845  estate  consisted  of?  A  No,  sir. 

Q  You  mean,  whether  she  owned  $5.00  or  $5,- 
000.00,  it  wasn’t  mentioned?  A  No,  she  didn’t  mention 
it. 

Q  Did  he  ask  her  what  her  property  consisted  of? 
A  I  don’t  recall. 

Q  Well,  you  sat  there  all  the  time,  didn’t  you?  A 
All  right,  and  I  know  she  didn’t  tell  him,  so  I  can’t 
imagine  that  he  asked  her. 

Q  Well,  you  had  heard —  A  Because  when  I  left 
there  I  was  just  as  much  convinced  as  I  was  before  I 
went  there,  that  they  didn’t  have  anything. 

Q  Well,  Frank  Browne  had  told  you  that  they  had 
this  dilapidated  house  on  Farragut  Street.  A  That’s 
right,  and  I  told  Frazier  that  and  I  told  him  the  condi¬ 
tion  it  was  in  and  what  I  know  about  it. 

Q  Yes ;  and  you  had  seen  the  house.  A  Yes. 

Q  Who  took  you  by  to  look  at  it?  A  Mr.  Browne. 

Q  Did  Mr.  Browne  tell  you  at  the  time  you  went  out 
to  the  rest  home  with  Mr.  Frazier  that  he  and  his  wife 
had  filed  a  lawsuit  against  the  estate  of  Elma 

846  Nyman?  A  No,  sir. 

Q  Now,  wait  a  minute.  I  haven’t  finished  yet. 
A  Well,  I  know  that  I  didn’t  know  about  it.  I  am  hear¬ 
ing  it  for  the  first  time  right  now. 

Q  And  did  he  tell  you  that  he  had  lawyers  represent¬ 
ing  him  in  that  case?  A  I  fold  you  he  didn’t  mention 
that  case  to  me,  didn’t  mention  any  suit  brought  by  him 
against  anybody  ever,  and  X  didn’t  know  that  he  ever  had. 

Q  And  he  told  you  that  so  far  as  he  knew,  the  only 
things  the  Nymans’  had  was  the  house?  A  That’s  right. 

Q  You  knew  that  Miss  Mildred  Nyman  was  a  patient 
in  this  heme,  didn’t  you?  A  Yes,  sir. 

Q  And  you  knew  that  the  care  and  attention  that  was 
being  given  for  her  was  being  paid  for,  didn’t  you?  A 
Yes,  sir. 
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Q  Well,  yon  knew  it  wasn’t  being  paid  for  ont  of 
bricks  and  mortar  from  this  bouse  on  Farragut  Street, 
didn’t  you?  A  I  didn’t  know  bow  it  was  being  paid- 
Q  Did  you  ask  Mr.  Browne?  A  No. 

847  Q  Did  you  ask  bim  whether  be  was  paying  it? 
A  No,  sir.  I  knew  be  wasn’t  paying  it 

Q  Now,  you  said  that  Mr.  Browne  was  concerned  lest 
the  lady’s  money  should  run  out  and  she  should  become 
a  charge  on  bim?  A  That’s  right. 

Q  And  you  sat  there  and  listened  to  her  tell  a  lawyer 
that  she  wanted  to  give  Frank  Browne  everything  she 
had?  A  Well,  sure. 

Q  You  told  Frank  Browne  that  after  the  conversa¬ 
tion,  didn’t  you?  A  I  imagine  so. 

Q  Well,  is  there  any  doubt  about  it?  A  I  don’t 
think  so,  but  I  don’t  remember  it.  I  very  likely  did.  X 
don’t  know. 

Q  As  a  matter  of  fact,  didn’t  you  and  Mr.  Browne 
and  Mr.  Frazier  leave  the  rest  home  together?  A  Well, 
yes,  sure. 

Q  And  come  into  town  together?  A  I  don’t  remem¬ 
ber.  I  think  we  dropped  Mr.  Browne — took  him  by  his 
place.  I  don’t  remember  now. 

Q  Well,  wasn’t  the  matter  that  had  just  'been  dis¬ 
cussed,  with  Miss  Nyman,  discussed  between  the 

848  three  of  you?  A  I  don’t  remember. 

Q  You  don’t  remember  that?  A  No,  it  prob¬ 
ably  was,  but  I  don’t  have  the  slightest  idea. 

Q  Now,  Mr.  Davis,  I  am  rather  curious  to  know  why 
Mr.  Browne  took  you,  a  stranger,  and  you,  an  experienced 
businessman,  who  knew  about  the  relations  between  a  law¬ 
yer  and  his  client,  into  a  room  with  his  cousin  to  discuss 
with  her  a  private  matter  like  making  a  will. 

Were  you  an  expert  in  drawing  wills?  A  Not  that  I 
ever  heard  of. 

Q  Were  you  in  there  for  the  purpose  of  assisting  Mr. 
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Frazier  in  drawing  the  will!  A  I  just  imagined  he 
wanted  me  in  there  as  a  witness.  I  don’t  know. 

Q  As  a  witness!  A  Yes. 

Q  What  was  done  for  you  to  witness!  A  Not  a 
thing,  except  he  took  notes  there.  I  can’t  tell  yon  why  I 
thought  that  he  thought  somebody  ought  to  be  in  there 
with  him. 

Q  Wasn’t  a  memorandum  prepared  that  you  signed  to 
identify  as  a  witness!  A  My  impression  is  there  was, 
but  I  couldn’t  swear  to  it  because  I  don’t  re- 

849  member  it.  I  know  he  wrote  it  out  with  a  pen 
and  read  it  to  her  and  she  said  it  was  all  right 

Q  Did  you  sign  it  in  some  way  to  identify  it!  A  I 
am  not  sure. 

Q  Can  you  tell  us  why  you  would  identify  a  memoran¬ 
dum  that  Mr.  Frazier  was  making  for  his  own  client’s 
business  ! 

MR.  QUlMBY :  He  says  he  is  not  sure,  Your  Honor. 
He  can’t  say  why  he  did.  He  says  he  is  not  sure. 

THE  COURT:  Yes,  he  says  he  doesn’t  know  whether 
he  did  or  not. 

THE  WITNESS :  I  can’t — if  I  remembered  signing  it, 
why,  then,  I  would  say  so,  but  X  can’t  do  it. 

BY  MR.  DENIT : 

Q  Well,  did  you  tell  Mr.  Browne  that  you  had  signed 
it!  A  I  wouldn’t  have  told  him  unless  I  had  and  I 
don’t  believe  I  told  him  that. 

Q  You  don’t  believe — your  recollection  is  you  didn’t 
tell  him!  A  My  recollection  is  that  I  didn’t  sign  it 

Q  Now,  were  any  other  matters  discussed  in  your 
presence  in  this  third  visit  you  had,  other  than  a  $200.00 
legacy  to  Mrs.  Chapman,  and  a  $100.00  legacy  to  Mrs. 
Brown,  and  a  $1,000.00  to  Mr.  Lawrence,  and  the 

850  balance  to  Mr.  Francis  S.  Browne!  A  Anything 
else  mentioned! 

Q  Yes.  A  The  only  thing  is,  she  said  the  reason 
she  wanted  to  leave  it  to  Cousin  Frank  because  he  was 


the  only  one  that  cared  anything  about  what  happened 
to  her. 

Q  Did  she  say  or  do  anything  to  indicate  that  she 
knew  Cousin  Frank  and  his  wife  were  then  suing  her  sis¬ 
ter  for  the  services  they  had  rendered?  A  I  have  al¬ 
ready  told  you  what  you  asked  me  before  was  the  first  I 
had  ever  heard  of  any  suit  by  the  Brownes’  against  any¬ 
body. 

Q  Then  she  didn’t  say  anything  about  that,  did  she? 
A  No,  sir. 

Q  Now,  this  third  visit  at  the  rest  home  consumed  how 
much  time?  A  I  haven’t  any  idea. 

Q  Well,  there  were  a  lot  of  things  talked  about.  Can’t 
you  estimate  whether  it  was  an  hour  or  two  hours?  A 
Oh,  no,  it  wasn’t  anything  like  that. 

Q  How  much  less  than  an  hour?  A  I  haven’t  the 
slightest  idea. 

Q  Ten  minutes?  A  Oh,  the  reason  he  talked 
851  with  her  for  several  minutes  before  he  even  men¬ 
tioned  the  will,  to  make  her  feel  comfortable  in 
getting  acquainted;  so  I  couldn’t — a  guess  wouldn’t  mean 
a  thing. 

Q  You  told  us  what  she  said  to  him.  Can’t  you  recol¬ 
lect  what  he  said  to  her?  A  I  told  you. 

Q  I  say,  can’t  you  recollect  what  he  said  to  her?  A 
Before  he  mentioned  the  will? 

Q  During  the  entire  visit.  A  I  have  already  told  you 
all  I  recollect  about  it. 

Q  Well,  you  haven’t  told  us  anything  that  he  said  to 
her.  You  have  told  us  a  lot  of  what  she  said  to  him.  A 
He  just  asked  her  questions. 

Q  Did  he  tell  her  why  he  had  come  there?  A  He 
told  her  he  had  come  there  to  get  the  data  for  the  will 
she  wanted  to  draw  up. 

Q  And  did  he  tell  her  who  had  requested  him  to  come 
there  for  that  purpose?  A  I  imagine  he  did.  I  don’t 
recall. 


Q  Well,  did  lie  tell  her  that  Frank  Browne  had  sent 
him?  A  Frank  Browne  brought  him  there  and  intro¬ 
duced  him  to  her. 

Q  Well,  did  he  tell  her  that  Frank  Browne  had 

852  sent  him  there?  A  Frank  Browne  brought  him 
there  and  introduced  him  to  her,  and  told  her  what 

he  was  there  for.  There  wasn’t  any — 

Q  Did  he  tell  Miss  Nyman  that  Frank  Browne  had 
sent  him  there?  A  I  said  no.  How  much — I  can’t  make 
it  any  plainer  than  that 

Q  Well,  you  have  made  it  plain  now,  sir. 

Did  he  say  anything  else  to  her  that  you  can  recollect? 

A  No,  sir. 

Q  During  the  entire  visit?  A  That’s  right. 

Q  Did  he  say  to  her  when  he  would  be  back?  A  No, 
sir,  not  to  my  recollection.  I  didn’t  hear  it.  I  was  right 
there. 

Q  Now,  you  didn’t  go  to  any  doctor  and  ask  him 
whether  you  thought  Mildred  Nyman  was  at  that  time 
capable  of  making  a  will,  did  you?  A  I  didn’t  know 
that  there  was  any  doubt  about  it.  Such  a  thing  had 
never  been  mentioned. 

Q  The  fact  is  you  didn’t  undertake  to  verify  whether 
she  could  or  could  not?  A  I  did  not. 

853  Q  And  you  saw  her  condition,  of  course,  on 
these  visits,  didn’t  you?  A  Yes,  sir. 

Q  She  was  a  very  stout  lady,  was  she  not?  A  Yes, 
sir. 

i 

Q  Had  difficulty  getting  around,  didn’t  she?  A  Well, 

I  didn’t  see  her  try  to  get  around.  She  just  sat  in  the 
same  chair  by  the  radio,  that  she  was  in  when  we  arrived. 

Q  And  she  was  totally  blind?  A  Pardon? 

Q  She  was  totally  blind?  A  Yes  sir,  I  was  told  so. 

Q  Well,  did  you  observe  to  see  whether  there  were 
any  indications  of  her  blindness?  A  There  wasn’t  any 
way,  sitting  there  talking  to  her,  of  discovering  she  was 
blind.  I  would  never  have  suspected  it. 
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Q  After  the  third  visit  yon  never  again  saw  Mildred 
Nyman?  A  No,  sir. 

Q  Is  that  correct?  A  That’s  right. 

•  •  •  • 

854  BY  MR.  DENIT: 

Q  I  show  you  what  has  been  marked  Defend¬ 
ant’s  Exhibit  No.  1  in  this  case  and  ask  yon  whether  yon 
ever  saw  that  before?  A  Not  to  my  recollection.  I  have 
seen  a  copy  of  it. 

Q  Well,  when  did  yon  see  a  copy  of  it?  A  Mr.  Kertz 
showed  me  a  copy  of  this. 

Q  When?  A  I  can’t  remember.  When  Mr.  Frazier 
died,  and  I  found  out  that  Mr.  Kertz  was  representing 
the  estate,  I  went  around  there  and  got  him  to  get  all  of 
my  papers  from  Mr.  Frazier’s  office,  together  with  Mr. 
Browne’s,  and  then  we  went  down  there  and  picked  them 
up. 

Q  Now,  let’s  see  about  that,  Mr.  Davis: 

Mr.  Frazier  died  before  Mildred  Nyman,  did  he  not? 
A  Yes,  sir. 

Q  And  did  yon  wait  until  after  Mildred  Ny- 

855  man’s  death  to  get  your  papers  from  Mr.  Frazier’s 
office?  A  No,  sir. 

Q  When  did  yon  get  your  papers  from  Mr.  Frazier’s 
office?  A  As  soon  as  I  found  out  that  Mr.  Kertz  was 
representing  the  Frazier  estate. 

Q  Mr.  Kertz  was  representing  the  Frazier  estate? 
A  That’s  right;  and  I  wanted  my  papers  out  of  there. 

Q  As  a  matter  of  fact,  who  employed  Mr.  Kertz  to 
file  this  will  right  in  front  of  yon  and  to  prepare  the  pe¬ 
tition  for  letters  testamentary?  A  Mr.  Browne,  at  my 
suggestion. 

Q  Didn’t  yon  take  Mr.  Browne  to  Mr.  Kertz’  office? 
A  Yes. 

Q  And  didn’t  yon  introduce  him  to  him?  A  Yes, 
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Q  And  hadn’t  yon  already  arranged  with  Mr.  Kertz  to 
represent  the  estate  for  Mr.  Browne?  A  No,  sir. 

Q  Yon  had  not?  A  No,  sir. 

And  if  Mr.  Browne  said  yon  did,  he  is  mistaken 
856  there?  A  I  don’t  believe  Mr.  Browne  said  that, 
bnt  anyway,  I  wouldn’t  have  had  Mr.  Kertz  at  all  if 
I  had  been  well,  because  I  was  under  the  impression  that 
he  had  been  appointed  by  Mr.  Frazier  and  that  is  the 
reason  I  wanted  him  to  take  Mr.  Frazier’s  place,  and  I 
didn’t  know  until  some  weeks  afterwards  that  I  was  la¬ 
boring  under  a  misapprehension  at  all,  and  that  was  not 
the  situation  and  I  was  very  sorry  that  I  even  mentioned 
Mr.  Kertz  to  Mr.  Brown. 

Q  Well,  were  you  the  man  who  suggested  to  Mr. 
Browne  that  he  discharge  Mr.  Kertz?  A  Yes,  sir. 

Q  And  get  some  other  lawyer?  A  Yes,  sir. 

Q  You  seem  to  have  had  a  very  substantial  interest  in 
Miss  Nyman’s  affairs  and  the  management  of  her  estate. 

A  Not  in  Miss  Nyman’s  affairs  at  all  but  in  Mr. 
Browne’s.  He  didn’t  have  an  attorney,  and  I  did,  and  I 
wanted  to  do  anything  I  could  to  help  him. 

Q  You  mean  you  thought  he  didn’t  have  an  attorney; 
you  didn’t  know  that  he  was  represented  by  attorneys 
who  actually  were  litigating  for  him?  A  I  didn’t  know 
anything  about  that  at  all. 

•  •  •  •  !■ 

i 

868  Glen  Pincock 

was  sworn  before  the  jury,  and  further  was  examined  and 
testified  as  follows : 

i 

Direct  Examination 

i 

BY  MR.  QUIMBY: 

Q  What  is  your  full  name,  please,  sir?  A  Glen 
Pincock. 

Q  What  is  your  business  or  profession?  A  I  am  a 
physician. 
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Q  After  the  third  visit  yon  never  again  saw  Mildred 
Nyman?  A  No,  sir. 

Q  Is  that  correct?  A  That’s  right. 

•  •  •  • 

854  BY  MB.  DENIT: 

Q  I  show  yon  what  has  been  marked  Defend¬ 
ant’s  Exhibit  No.  1  in  this  case  and  ask  yon  whether  yon 
ever  saw  that  before?  A  Not  to  my  recollection.  I  have 
seen  a  copy  of  it. 

Q  Well,  when  did  yon  see  a  copy  of  it?  A  Mr.  Kertz 
showed  me  a  copy  of  this. 

Q  When?  A  I  can’t  remember.  When  Mr.  Frazier 
died,  and  I  fonnd  ont  that  Mr.  Kertz  was  representing 
the  estate,  I  went  aroond  there  and  got  him  to  get  all  of 
my  papers  from  Mr.  Frazier’s  office,  together  with  Mr. 
Browne’s,  and  then  we  went  down  there  and  picked  them 
np. 

Q  Now,  let’s  see  about  that,  Mr.  Davis: 

Mr.  Frazier  died  before  Mildred  Nyman,  did  he  not? 
A  Yes,  sir. 

Q  And  did  yon  wait  until  after  Mildred  Ny- 

855  man’s  death  to  get  your  papers  from  Mr.  Frazier’s 
office?  A  No,  sir. 

Q  When  did  yon  get  your  papers  from  Mr.  Frazier’s 
office?  A  As  soon  as  I  fonnd  ont  that  Mr.  Kertz  was 
representing  the  Frazier  estate. 

Q  Mr.  Kertz  was  representing  the  Frazier  estate? 
A  That’s  right;  and  I  wanted  my  papers  ont  of  there. 

Q  As  a  matter  of  fact,  who  employed  Mr.  Kertz  to 
file  this  will  right  in  front  of  yon  and  to  prepare  the  pe¬ 
tition  for  letters  testamentary?  A  Mr.  Browne,  at  my 
suggestion. 

Q  Didn’t  yon  take  Mr.  Browne  to  Mr.  Kertz’  office? 
A  Yes. 

Q  And  didn’t  yon  introduce  him  to  him?  A  Yes, 
sir. 


Q  And  hadn’t  you  already  arranged  "with  Mr.  Kertz  to 
represent  the  estate  for  Mr.  Browne?  A  No,  sir. 

Q  You  had  not?  A  No,  sir. 

And  if  Mr.  Browne  said  you  did,  he  is  mistaken 
856  there?  A  I  don’t  believe  Mr.  Browne  said  that, 
but  anyway,  I  wouldn’t  have  had  Mr.  Kertz  at  all  if 
I  had  been  well,  because  I  was  under  the  impression  that 
he  had  been  appointed  by  Mr.  Frazier  and  that  is  the 
reason  I  wanted  him  to  take  Mr.  Frazier’s  place,  and  I 
didn’t  know  until  some  weeks  afterwards  that  I  was  la¬ 
boring  under  a  misapprehension  at  all,  and  that  was  not 
the  situation  and  I  was  very  sorry  that  I  even  mentioned 
Mr.  Kertz  to  Mr.  Brown. 

Q  Well,  were  you  the  man  who  suggested  to  Mr. 
Browne  that  he  discharge  Mr.  Kertz?  A  Yes,  sir. 

Q  And  get  some  other  lawyer?  A  Yes,  sir. 

Q  You  seem  to  have  had  a  very  substantial  interest  in 
Miss  Nyman’s  affairs  and  the  management  of  her  estate. 
A  Not  in  Miss  Nyman’s  affairs  at  all  but  in  Mr. 
Browne’s.  He  didn’t  have  an  attorney,  and  I  did,  and  I 
wanted  to  do  anything  I  could  to  help  him. 

Q  You  mean  you  thought  he  didn’t  have  an  attorney; 
you  didn’t  know  that  he  was  represented  by  attorneys 
who  actually  were  litigating  for  him?  A  I  didn’t  know 
anything  about  that  at  all. 

•  •  •  • 

868  Glen  Pincock 

was  sworn  before  the  jury,  and  further  was  examined  and 
testified  as  follows : 

Direct  Examination 
BY  ME.  QUIMBY: 

Q  What  is  your  full  name,  please,  sir?  A  Glen 
Pincock. 

Q  What  is  your  business  or  profession?  A  I  am  a 
physician. 
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Q  Are  yon  duly  licensed  in  the  District  of  Columbia? 
A  Yes,  sir. 

Q  How  long  have  yon  been  so  licensed?  A  1935. 

Q  During  her  lifetime.  Doctor,  did  yon  know 

869  Mildred  Nyman?  A  Yes,  sir. 

Q  I  hand  yon  a  piece  of  paper  which  has  been 
marked  Defendant’s  Exhibit  No.  4,  and  ask  yon  to  look  at 
that  and  tell  ns  whether  yon  have  ever  seen  that  before? 
A  Yes.  It  is  a  letter  sent  from  my  office  and  it  was 
dictated  by  me  and  signed  by  me. 

Q  What  is  the  date  of  that,  please?  A  November  7, 
1951. 

Q  Now,  to  whom  did  yon  send  the  original  of  that  let¬ 
ter?  A  It  was  sent  to  Mr.  Lawrence  of  the  National 
Savings  and  Trust  Company. 

Q  Calling  your  attention  to  that  date  of  November 
7,  1951,  did  yon  see  Mildred  Nyman  on  that  day?  A  Yes. 

Q  And  where  was  that,  Doctor?  A  At  a  nursing 
home  in  Takoma  Park. 

Q  Did  anybody  accompany  yon  out  there  or  did  yon 
meet  anyone  out  there  other  than  Miss  Nyman?  A  I 
had  an  appointment  to  Meet  Mr.  Lawrence  at  the  home. 
Q  And  did  yon  meet  him  there?  A  Yes. 

Q  As  a  result  of  that  meeting,  did  yon  and  Mr. 

870  Lawrence  have  any  conversation  with  Miss  Nyman? 
A  Yes. 

Q  At  whose  request  was  that  report  made,  Doctor? 
A  Mr.  Lawrence. 

Q  And  when  was  it  made?  A  On  November  7,  1951. 
Q  WThile  yon  were  out  there?  A  Yes. 

MR.  QUIMBY:  I  think  I  have  no  further  questions. 
I  wanted  to  offer  that  in  evidence. 

MR.  DENIT:  We  object  to  offering  any  paper  in  evi¬ 
dence.  The  witness  is  here.  He  can  testify  what  trans¬ 
pired,  it  seems  to  ns,  if  the  Court  please. 

The  issue  here  is  not  whether  this  Doctor  sent  a  piece 
of  paper  to  the  National  Savings  and  Trust  Company. 
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What  Mr.  Qnimby  is  contending  for  is  that  what  he  says 
in  the  report  is  admissible  in  evidence. 

Now,  the  report  can’t  be  proof  of  the  substantive  facts 
which  are  stated  in  it.  The  witness  is  here,  and  he  wonld 
be  subject  to  examination  and  cross  examination  concern¬ 
ing  his  visit. 

THE  COURT:  Do  I  understand  it  that  you  are  ob¬ 
jecting  to  the  admission  of  the  report? 

MR.  DENIT:  Yes,  sir,  on  the  basis  of  this  tender. 

THE  COURT :  Well,  I  think,  Mr.  Denit,  that  if 

871  the  contents  of  the  report  is  admissible,  the  fact 
that  this  paper  writing  was  sent,  as  the  Doctor  tes¬ 
tified  it  was  sent,  is  germane  to  that  situation  and,  as 
proof  of  that,  the  document  itself  might  be  admitted  as 
proof  of  the  fact  that  the  report  was  made. 

MR.  DENIT:  Well,  will  that  be  subject  to  our  right 
to  cross-examine  concerning  the  events? 

THE  COURT:  Yes,  indeed. 

(MR.  DENIT :  Very  well,  sir. 

THE  COURT :  In  fact,  you  can  examine  him  on  what 
is  in  the  report.  Both  parties  may,  under  the  ruling  I 
have  just  made. 

MR.  QTTIMBY:  Then  I  understand  this  is  admitted  in 
evidence,  Your  Honor. 

THE  COURT:  Yes,  it  is  admitted  in  evidence  to 
prove  the  fact  or  corroborate  the  fact  that  the  Doctor 
testified  he  made  such  a  report  to  the  bank,  for  Mr.  Law¬ 
rence. 

MR.  QUIMBY :  Yes,  sir. 

THE  COURT:  But  I  agree  with  Mr.  Denit  that  the 
substance  of  the  report  is  properly  brought  into  evidence 
by  the  testimony  of  the  Doctor  rather  than  by  a  report 
that  is  made. 

MR.  QUIMBY:  Yes,  sir. 

•  •  •  • 

872  MR.  QUIMBY:  •  •  •  Then  may  I  read  this  at 
this  time  to  the  jury? 
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THE  COURT :  Yes,  with  that  understanding. 

I  think  the  Doctor  should  testify,  really,  about  it,  rather 
than  just  the  fact  of  the  report  itself. 

MB.  QuiMBY :  All  right. 

BY  MB.  QUIMBY: 

Q  Doctor,  you  were  asked,  as  I  understand  your  testi¬ 
mony,  to  make  a  statement,  or  you  did  make  a  statement 
concerning  the  mental  condition  of  Miss  Mildred  Nyman 
on  November  7,  1951,  as  a  result  of  your  visit  to  her  that 
day  with  Mr.  Lawrence;  am  I  correct?  A  It  wasn’t 
limited  to  mental  condition.  It  was  rather  a  general  ex¬ 
amination  with  the  idea  of  determining  whether  or  not 
the  patient  was  better  off  to  stay  in  a  nursing  home  or 
whether  she  should  go  to  her  own  home. 

Q  Now,  will  you  tell  His  Honor  and  these  ladies  and 
gentlemen  what  your  conclusions  were  on  that  day  as  a 
result  of  that  one  examination,  as  stated  in  your 
873  report?  A  I  think  as  good  a  wording  as  I  can 
put  if  would  be  the  report  itself. 

Q  All  right,  sir.  A  (reading) : 

“Mentally  she  is  fairly  alert,  but  as  is  the  situation 
with  many  elderly  people,  is  stubborn  and  hard-headed, 
making  her  difficult  to  please.  I  believe  her  mentality  is 
sufficient  to  form  her  own  decisions  but  sometimes  due  to 
her  stubbornness  and  resistance  to  change  in  her  plans, 
her  decisions  are  not  always  the  best.” 

Q  Now,  on  that  date,  what  was  her  blood  pressure 
reading,  Doctor?  A  152  over  90. 

Q  Also,  what  was  your  report  concerning  any  arterio¬ 
sclerosis?  A  I  felt  that  she  had  some  fatty  degenera¬ 
tion  of  the  heart,  with  mild  arteriosclerosis. 

•  •  •  • 


Cross  Examination 
BY  MB.  DENIT: 

Q  Doctor,  this  wasn’t  just  a  chance  visit  to  Miss  Ny¬ 
man,  was  it?  A  It  was  done  by  appointment. 
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874  Q  You  had  been  her  attending  physician  for 
how  long  prior  to  November  7, 1951?  A  The  first 

time  I  saw  Miss  Nyman  was  November  25,  1946. 

Q  And  did  you  continue  to  attend  her  between  1946 
and  1951?  A  I  attended  her  during  an  injury  in  Sep¬ 
tember  of  1947;  again  for  other  illnesses  in  March  of 
1951,  including  another  injury,  at  which  time  she  was  hos¬ 
pitalized. 

And  in  this  special  appointment  I  followed  her  up  until 
the  time  that  she  died. 

Q  So  that  from  1946  until  1953  you  were  the  attend¬ 
ing  physician  for  Mildred  Nyman?  A  Yes. 

Q  And  during  part  of  that  period  you  were  also  the 
attending  physician  for  her  sister  Elina,  were  you  not? 
A  Yes. 

Q  You  were  what  we  regard  as  a  family  doctor.  A 
Yes. 

Q  There  was  an  essential  diagnosis  as  to  her  physical 
condition,  was  there  not,  in  November  of  1951?  A  I 
didn’t  understand  your  question. 

Q  Was  there  some  essential  diagnosis  as  to  her 

875  physical  condition?  A  Essentially,  as  far  as  her 
physical  condition,  she  was  very  incapacitated  be¬ 
cause  of  her  weight  and  blindness  and  certain  other  physi¬ 
cal  abnormalities,  such  as  incontinence  of  urine. 

Q  What  does  that  mean?  A  Inability  to  control  the 
urine.  „ 

Q  Did  she  have  hypertrophic  arthritis?  A  Mild. 

Q  Did  she  complain  of  soreness  and  stiffness  of  her 
legs,  especially  the  right  knee?  A  Yes. 
r  Q  She  had  been  incontinent  for  how  many  years  prior 

to  this  examination,  to  your  knowledge?  A  September 
26,  1947,  at  which  time  she  was  in  the  hospital  and  she 
was  at  that  time  having  difficulty,  urinating  in  bed. 

Q  At  first  that  was  just  at  intervals  and  then  it  be¬ 
come  completely?  A  Yes. 

Q  And  you  had  examined  her. 


518  A 


She  had  been  totally  blind  for  11  years  preceding  the 
date  of  your  report,  had  she  not?  A  Yes. 

Q  She  had  an  operation  removing  the  left  eye- 

876  ball  and  secondary  involvement  of  the  right  eye? 
A  That’s  right. 

Q  She  had  gained  50  pounds  in  15  years  or  there¬ 
abouts.  A  Approximately.  I  didn’t  have  a  scale.  I 
had  to  go  primarily  on  history. 

Q  Well,  yon  regarded  her  as  extremely  obese,  did  you 
not?  A  Definitely. 

Q  And  she  was  about  five  feet  tall?  A  That  is  right. 

Q  Now,  isn’t  it  a  fact  that  as  of  November  7,  1951, 
you  as  a  medical  man  regarded  it  as  necessary  for  her 
care  that  she  be  confined  to  a  nursing  home  rather  than 
permitted  to  go  to  her  own  home?  A  I  felt  that  it  was 
necessary  for  her  to  have  a  nurse  or  someone  in  attend¬ 
ance  at  all  times. 

Q  You  also  concluded  that  it  was  probably  for  her 
best  interests  to  remain  in  the  nursing  home  where  you 
saw  her,  didn’t  you?  A  I  felt  that  was  the  better  place 
from  the  standpoint  of  economics. 

Q  You  men  it  would  be  cheaper  to  keep  her  there. 
A  That’s  right. 

Q  But  would  her  interests  be  just  as  well  taken 

877  care  of  by  keeping  her  there?  A  I  felt  that  in  a 
short  period  of  time  that  she  would  become  ad¬ 
justed  to  the  nursing  home.  She  vras  stubborn  and  re¬ 
sistant  against  the  idea  of  being  away  from  home  and 
wanted  to  go. 

Q  Did  you  discuss  with  Mr.  Lawrence  whether  she 
could  be  put  in  some  other  home  at  less  expense?  A  I 
told  him  that  I  didn’t  think  that  you  could  find  any  place 
that  could  take  care  of  her  without  having  some  special 
nursing  care.  She  was  entirely  too  heavy  for  one  person 
to  handle. 

Q  Did  you  tell  Mr.  Lawrence  in  substance  that  while 
you  might  find  a  cheaper  home  to  enter  her,  that  after  she 
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liad  been  entered  as  a  patient,  extras  would  be  added  and 
eventually  you  would  be  paying  just  as  much,  if  not  more, 
at  some  other  place?  A  I  am  not  sure  that  such  discus¬ 
sion  was  entered  into. 

Q  Did  you  discuss  with  Mr.  Lawrence  the  question  of 
her  being  admitted  to  the  Home  for  the  Blind?  A  I 
don’t  believe  so. 

Q  Didn’t  you  write  a  letter  for  Mr.  Lawrence  to  use  in 
submitting  an  application  to  the  Home  for  the  Blind? 

A  I  don’t  remember.  I  don’t  recall  any  such  letter. 

A  I  don’t  remember.  I  don’t  recall  any  such  letter. 

878  MB.  DENIT :  Mark  this,  please,  sir. 

(Letter  12-21-51  was  marked  Plaintiffs’  Exhibit  No.  40 
for  identification.) 

BY  MR.  DENIT:  i 

Q  Doctor,  would  you  look  at  the  paper  which  has  been 
marked  Plaintiff’s  Exhibit  No.  40?  A  Yes. 

Q  Aside  from  the  last  two  paragraphs,  isn’t  it  iden¬ 
tical  with  Defendants’  Exhibit  No.  4  except  for  the  date? 

A  Yes.  I  think  it  was  based  on  the  same  examination. 

Q  And  now  that  you  have  read  it,  isn’t  it  a  fact  that 
you  sent  the  original  of  Exhibit  No.  40  to  Mr.  Lawrence  j 
to  be  submitted  to  the  Home  for  the  Blind?  A  Not  | 
having  an  accurate  recollection  of  to  whom  it  was  sent,  I 
wouldn’t  like  to  say.  I  believe  it  was. 

Q  It  contains  all  of  the  information  with  respect  to 
physical  examination  that  is  contained  in  Exhibit  No.  4,  i 
doesn’t  it?  A  It  doesn’t  go  quite  into  the  matter  of  her 
mental  alertness. 

Q  Well,  it  doesn’t  go  into  her  mental  alertness 

879  at  all,  does  it?  A  No. 

Q  The  two  paragraphs  in  Exhibit  No.  4  are  en-  j 
tirely  omitted  from  Exhibit  No.  40,  aren’t  they?  A  The 
last  two  paragraphs  of  November  7  are  omitted  and 
another  paragraph  is  included,  summarizing  the  general  ! 
statements  of  the  above  report. 
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Q  Well,  the  paragraph  that  is  included  in  40,  which  is 
omitted  from  No.  4,  reads : 

“I  believe  she  is  in  need  of  good  nursing  home  care 
because  of  her  blindness,  difficulty  in  walking  due  to 
obesity,  and  incontinence.”  A  That  is  correct 

MR.  DENIT :  We  offer  Exhibit  No.  40. 

THE  COURT:  Any  objection? 

MR.  QUIMBY:  No  objection. 

THE  COURT :  Let  it  be  admitted. 

( Plaintiffs’  Exhibit  No.  40  previously  identified  was 
received  in  evidence.) 

MR.  DENIT:  I  want  to  call,  if  I  may,  Your  Honor, 
two  paragraphs  to  the  attention  of  the  jury  in  this 
report: 

After  referring  to  the  fact  that  it  is  a  report  or  a  sum¬ 
mary  of  Mildred  Nyman,  aged  68,  the  following  language 
appears : 

“She  has  been  totally  blind  for  the  past  11  years, 
880  since  an  operation  removing  the  left  eyeball  and 
secondary  involvement  of  right  eye.  She  is  ex¬ 
tremely  obese,  having  gained  50  pounds  in  the  last  15  or 
20  years.  Her  weight  is  estimated  at  approximately  210 
pounds  and  height  about  five  feet.  Blood  pressure  is 
152  over  90.  Many  carious  teeth  with  poor  oral  hygiene. 
Heart  sounds  are  weak  but  regular.  There  is  probably 
some  fatty  degeneration  of  the  heart  with  mild  arterios¬ 
clerosis.  Lung  fields  are  clear.” 

And  then  the  following,  omitting  one  paragraph,  this 
language : 

“Pelvic  examinations  are  always  unsatisfactory  in  a 
home  and  one  was  not  attempted.” 

BY  MR.  DENIT : 

Q  Doctor,  you  know  Dr.  Winfred  Overholser,  don’t 
you?  A  I  do. 

Q  Do  you  know  that  he  specializes  in  a  branch  of  the 
medical  profession?  A  Yes,  sir. 

Q  And  that  is  known  as  what?  A  Psychiatry. 
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Q  And  Dr.  Overholser  is  one  of  the  outstanding  psy¬ 
chiatrists  in  the  District  of  Columbia?  A  That’s 
881  correct 

MB.  DENIT :  That  is  all,  sir. 

•  •  •  • 


Redirect  Examination 
BY  MR  QIJIMBY: 

Q  Doctor,  you  said  Miss  Mildred  Nyman  was  rather 
stubborn  about  going  into  the  nursing  home.  That  was 
also  true  of  her  sister  Elma,  wasn't  it?  Do  you  remem¬ 
ber?  A  I  believe  so,  yes. 

Q  Doctor,  do  you  know  Dr.  Caprio  here  in  town?  A 
No,  not  personally. 

Q  Do  you  know  of  him?  A  Yes. 

Q  And  he  enjoys  a  good  reputation,  does  he  not,  Doc¬ 
tor,  in  the  medical  profession?  A  As  far  as  I  am  con¬ 
cerned.  .  ! 

•  •  •  • 

THE  COURT:  Doctor,  let  me  ask  you  this  question: 

What  was  the  primary  purpose  of  your  furnishing  this 
report  to  Mr.  Lawrence?  ! 

I  believe  out  of  the  presence  of  the  jury  you  made  an 
explanation  that  has  not  been  repeated  here,  and  I  should 
like  to  have  a  clear  understanding. 

882  THE  WITNESS:  This  report  was  sent  to  Mr. 

Lawrence  with  the  purpose  of  substantiating  the 
fact  that  it  was  necessary  for  Miss  Nyman  to  have  spe¬ 
cial  nursing  care  and  to  help  to  substantiate  expenses 
that  were  being  incurred  in  caring  for  her,  because  it  was  ! 
necessary  to  have  special  nurses,  additional  nursing  care, 
over  and  above  ordinary  nursing  home  care. 

THE  COURT :  Thank  you.  Doctor. 


i 


Recross  Examination 


BY  MR.  DEXIT: 

Q  You  do  not  specialize  in  psychiatry,  do  you,  Doc¬ 
tor?  A  I  do  general  practice. 

Q  Which  means  that  you  do  not  specialize  in  psychia¬ 
try.  A  That  is  correct. 

•  •  •  • 

883  Thereupon 

Frank  Caprio 

was  called  as  a  witness  for  and  on  behalf  of  the  Caveat- 
tee  and,  having  been  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
BY  MR.  QUIMBY: 

Q  What  is  your  full  name,  sir?  A  Frank  Caprio. 

Q  And  wThat  is  your  business  or  profession?  A  Phy¬ 
sician. 

Q  Are  you  a  duly  licensed  physician  in  the  District 
of  Columbia?  A  Yes,  sir. 

Q  And  how  long  have  you  been  so  licensed?  A  Since 
1931. 

Q  Where  is  your  office?  A  At  1835  Eye  Street,  in 
Washington  here. 

Q  Doctor,  will  you  tell  us  where  you  went  to  school? 
A  I  graduated  George  Washington  Medical  School  in 
1931,  here  in  this  city. 

Q  Xow,  Doctor,  will  you  give  us  some  of  your  medical 
background  with  reference  to  your  particular  train- 

884  ing  in  any  one  subject  or  group  of  subjects;  any 
books  you  might  have  written  or  anything  in  that 

nature,  of  your  experience  or  background  as  a  physician? 
A  I  practiced  medicine  up  to  1935  and  then  in  1935  I 
specialized  in  psychiatry  and  have  been  doing  psychiatry 
since  1935  to  the  present  time  and  was  a  psychiatrist  at 
Walter  Reed  Hospital  during  the  war. 
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Prior  to  that  time  I  was  on  the  staff  at  Veterans  Hos¬ 
pitals  as  a  psychiatrist,  and  took  some  postgraduate 
work  in  psychiatry,  in  Vienna,  Austria,  in  1937,  and  I 
have  written  and  had  published  about  thirty  scientific 
articles  in  medical  journals,  and  have  written  nine  books 
dealing  with  psychiatry. 

Q  Tell  us  briefly  what  the  subject  of  psychiatry  is, 
will  you,  Doctor?  A  Psychiatry  is  a  branch  of  medicine 
that  is  specifically  confined  to  study  of  nervous  and  men¬ 
tal  disorders. 

Q  I  can’t  quite  hear  you.  A  Psychiatry  is  the  spe¬ 
cialty  of  the  medical  profession  that  specializes  in  the 
study  of  nervous  and  mental  disorders. 

Q  You  are  down  here  today  at  my  request,  are  you 
not,  sir?  A  Yes,  sir. 

885  Q  And  it  was  explained  to  you  that  I  was  going 
to  ask  your  professional  opinion  as  an  expert?  A 
Yes,  sir. 

Q  Doctor,  would  you  tell  us  what  are  the  usual 
methods  of  determining  cerebral  arteriosclerosis?  A  Ce¬ 
rebral  arteriosclerosis  is  a  hardering  of  the  blood  vessels 
of  the  brain.  It  generally  occurs  in  older  people  and  the 
method  of  examining,  whether  or  not  a  person  has  ar¬ 
teriosclerosis  is  to  do  what  we  call  a  physical  examina¬ 
tion;  a  blood-pressure  examination  of  the  heart  and  the 
lungs,  and  feeling  of  the  pulse.  In  arteriosclerosis  the 
vessel  walls  feel — well,  equivalent  to  a  lead  pencil.  We 
call  it  a  pipestem  artery.  You  can  feel  the  blood  vessels 
of  the  arm  to  try  to  feel  the  thickening  of  the  vessel 
walls. 

Then  we  recommend  an  X-ray  of  the  skull. 

The  word  “cerebral”  pertains  to  the  brain;  and  to  de¬ 
termine  whether  or  not  on  X-ray  we  can  see  evidence  of 
hardening  of  the  arteries  in  the  X-ray. 

And  we  generally  call  in  a  neurologist,  if  we  suspect  j 
that  there  is  any  brain  damage  caused  by  hardening  of 
the  arteries,  as  a  neurologist  is  a  doctor  who  specializes 
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in  conditions  that  have  an  organic  effect  on  the  brain, 
and  he  has  methods  of  farther  testing  whether  or  not 
there  exists  any  cerebral  arteriosclerosis,  and  the 

886  extent  of  it,  by  having  farther  stadies. 

One  type  of  X-ray  of  the  shall  is  called  the  ven- 
tricalogram.  There  are  actaally  spaces  in  the  brain  that 
the  arteries  sarronnd  the  brain,  and  they  can  actaally 
take  an  X-ray  of  the  brain  and  actaally  see  these  blood 
vessels  and  evidence  of  the  thickening. 

These  are  generally  the  accepted  methods  of  making  a 
final  diagnosis  of  cerebral  arteriosclerosis. 

Q  And  is  there  any  other  method,  Doctor,  I  mean,  by 
way  of  injection,  or  anything?  A  Well,  there  is  what 
we  call  an  arteriogram.  An  arteriogram,  as  the  word 
implies,  is  a  pictare  of  arteries,  and  they  inject  a  certain 
dye  in  the  arteries  and  this  dye  shows  ap  on  this  film, 
and  they  can  determine  from  this  arteriogram  the  extent 
of  the  hardening  of  the  blood  vessels. 

Q  Now,  Doctor,  will  yoa  tell  as  whether  or  not  those 
methods,  if  followed,  are  pretty  certain  in  the  diagnosis 
that  can  be  drawn  from  that,  that  is,  the  diagnosis  is 
pretty  certain?  Am  I  correct  in  stating  that?  A  Yes. 
If  yoa  get  a  report  from  a  nearologist  and  he  has  his 
reports  from  these  varions  methods,  pins  the  blood  pres- 
snre,  the  total  coordination  of  all  the  findings  of  the  gen¬ 
eral  practitioner  and  the  nearologist,  I  think  that  yoa 
can  come  to  a  final  diagnosis. 

887  Q  Now,  is  that  becanse  there  is  organic  dam¬ 
age?  A  That’s  right. 

Q  Will  yoa  explain  what  that  means,  please?  A  Well, 
in  mental  disorders  there  are  mental  symptoms  that  the 
patient  has — confnsion,  not  knowing  where  they  are  at, 
the  date,  the  time  of  the  year,  or  recognizing  people ;  and 
we  call  that  a  fnnctional  method  disorder,  where  there  is 
actaally  no  brain  disorder. 

Then  there  is  this  same  set  of  symptoms  that  is  asso¬ 
ciated  with  actaal  brain  damage  dae  to  high  blood  pres- 
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sure,  hardening  of  the  arteries,  and  cerebral  arterios¬ 
clerosis. 

MB.  QUIMBY:  Would  you  mark  this  for  identifica¬ 
tion,  please? 

(Transcript  of  testimony  of  Dr.  Winfred  Overholser 
was  marked  Defendant’s  Exhibit  No.  15  for  identifica¬ 
tion.) 

BY  MB.  QUIMBY: 

Q  Doctor,  I  hold  in  my  hand  Defendant’s  Exhibit  No. 
15  for  identification,  which  is  a  transcrip  of  the  testi¬ 
mony  of  Dr.  Winfred  Overholster  in  this  case  on  Friday, 
February  4,  1955,  his  direct  examination  and  cross  exam¬ 
ination,  and  in  fact  all  of  his  testimony  in  this  case,  and 
ask  you  if  you  have  read  that?  A  Yes,  sir,  I  have. 
888  Q  I  hand  you  also  a  report  dated  February  21, 
1952,  on  the  letterhead  of  Dr.  Winfred  Overholser, 
filed  in  this  case  on  April  8,  1952,  along  with  a  smaller 
piece  of  paper  whereon  there  appears  Dr.  Overholser’s 
name  at  the  top  dated  March  28,  1952,  addressed  to  Mr. 
William  C.  Sullivan,  filed  in  this  court  April  8,  1952,  and 
ask  you  if  you  also  at  my  request  read  those  two  papers? 
A  Yes,  sir. 

Q  Now,  Doctor,  having  in  mind  the  testimony  in  this 
case  of  Dr.  Overholser  and  the  reports  that  you  have 
just  identified  on  the  stand,  those  two  pieces  of  paper, 
and  having  in  mind  also  that  the  person  examined  by  Dr. 
Overholser,  Miss  Mildred  Nyman,  the  one  that  he  refers 
to  in  his  testimony  and  in  the  report,  was  a  person  68,  69 
years  of  age,  on  February  21,  or  thereabouts,  1952; 

Having  in  mind  that  she  had  been  blind  for  some  15 
years  or  so  prior  to  this  time  and  that  for  a  good  many 
years  up  to  August  1  of  1951  she  had  been  living  with  a 
sister  of  within  two  or  three  years  of  her  own  age,  the 
two  of  them  having  lived  together  in  a  home  alone  for 
many  years; 

And  having  in  mind  that  that  sister  on  August  1,  1951, 
was  taken  with  Mildred  Nyman  to  a  nursing  home  where 
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'the  sister  remained  until  the  following  December  of  1951 
at  which  time  she  died  from  cancer; 

And  having  in  mind  that  the  Mildred  Nyman  that  I 
speak  of,  on  November  7,  1951,  had  a  blood  pressure  of 
152  over  90,  and  that  there  was  probably  some  fatty 
degeneration  of  the  heart  with  mild  arteriosclerosis; 

And  having  further  in  mind  that  Mildred  Nyman  lived 
until  the  latter  part  of  1953  and  that  quite  a  few  per¬ 
sons,  six  or  eight  or  so,  from  a  range  of  time  encompass¬ 
ing  approximately  ten  years  prior  to  her  death  up  to 
within  a  few  months  of  her  death,  had  declared  under 
oath  that  they  considered  her  to  be  of  sound  and  dispos¬ 
ing  mind,  and  having  in  mind  all  of  those  things,  Doctor, 
would  you  say  that  it  would  necessarily  follow’  that  a 
diagnosis  of  her  mental  condition  would  be  that  she 
w’as  psychotic?  A  I  wouldn’t  conclude  that  she  was 
psychotic  based  on  this  hypothetical  statement  you  just 
told  me. 

Q  Well,  now,  why  do  you  say  that,  Doctor?  A  Well, 
I  believe  that  in  examining  old  people,  particularly  her 
age  and  being  in  a  nursing  home,  I  think  a  psychiatrist 
has  to  be  overly-cautious  because  there  are  symptoms 
that  you  find  in  old  people,  such  as  confusion,  they  act 
childish,  they  w’ander  around,  which  necessitates  their  go¬ 
ing  to  a  nursing  home. 

That  doesn’t  necessarily  make  them  insane. 

I  have  had  occasion  to  examine  a  good  many  old  peo¬ 
ple  and  oftentimes  I  have  been  asked  to  commit  them  to 
St.  Elizabeth’s  Hospital,  by  relatives,  and  on  exam- 
890  ining  them  and  interviewing  them  I  found  that 
they  were  confused,  they  would  wander,  and  they 
would  say,  in  the  vernacular,  “crazy  things”  as  it  were 
but  yet  they  were  old  and  feeble  but  they  were  not  neces¬ 
sarily  psychotic. 

Some  of  them  had  arteriosclerosis  and  some  hardening 
of  the  arteries  to  some  extent  and  others  had  no  evidence 
of  hardening  of  the  arteries,  and  I  believe  in  this  particu- 
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lar  case,  having  read  the  findings,  that  she  apparently 
was  manifesting  symptoms  of  what  we  might  call  “pre¬ 
senility.”  It  is  just  borderline,  and  they  are  not  com¬ 
pletely  senile,  not  completely  feeble,  or  mentally  incom¬ 
petent  but  sort  of  borderline. 

Q  Now,  Doctor,  if  she  was  examined  by  a  physician 
on  November  7,  1951  and  he  should  make  the  following 
statement  as  to  her  mental  condition,  would  you  think 
that  would  be  in  line  with  your  own  diagnosis  in  view  of 
the  facts  as  you  understand  them  to  be  in  this  case? 

“Mentally  she  is  fairly  alert,  but  as  is  the  situation 
with  many  elderly  people  is  stubborn  and  hard-headed, 
making  her  difficult  to  please.  I  believe  her  mentality  is 
sufficient  to  form  her  own  decisions  but  sometimes  due  to 
her  stubbornness  and  resistance  to  change  to  new  plans, 
her  decisions  may  not  always  be  the  best.” 

891  Would  you  be  in  accord  with  that  statement? 
A  Yes,  sir. 

Q  Now,  having  in  mind  that  her  condition  on  Novem¬ 
ber  7,  1951  was  as  stated,  as  I  have  just  read,  and  having 
in  mind  that  her  blood  pressure  then  was  152  over  90, 
and  that  there  was  mild  arteriosclerosis,  could  you  tell  us 
whether  in  your  opinion  on  November  13,  1952,  she  could 
have  been  of  sound  and  disposing  mind  and  capable  of 
executing  a  valid  deed  or  contract?  A  Yes,  sir,  I  be¬ 
lieve  that  she  could. 

•  •  •  • 

Cross  Examination 
BY  MB.  DENIT: 

Q  You  never  saw  her,  did  you?  A  No,  sir. 

Q  The  best  diagnosis  that  can  be  made  of  a  patient  is 
one  by  the  doctor  who  personally  sees  the  patient;  is 
that  correct?  A  Yes,  sir.  I  understand  that  I  was  to 
answer  that  hypothetical  question.  I  had  known  that  she 
had  deceased. 

Q  Sir?  A  I  had  known  that  she  had  deceased  and 


Mr.  Quimby  asked  me  to  testify  evaluating  the 

892  facts. 

Q  Now,  of  course,  sir,  you  as  an  experienced 
psychiatrist  would  rely  heavily  upon  the  opinion  of  a  man 
who  saw  this  lady  three  times  in  his  life  and  said  she 
was  mentally  competent,  wouldn’t  you?  A  I  would  take 
it  into  consideration. 

Q  You  would  rely  also  upon  the  testimony  of  a 
plumber  who  casually  worked  in  the  home,  that  he 
thought  she  was  mentally  competent,  too,  wouldn’t  you. 
A  No;  on  the  latter  I  wouldn’t. 

Q  Would  you  rely  upon  the  testimony  of  a  man  who 
did  odd  jobs  around  the  house  and  got  his  pay  from  the 
lady  or  her  cousin,  as  a  basis  for  reaching  the  conclusion 
that  she  was  mentally  competent?  A  I  would  take  into 
consideration  any  information  that  I  would  get  from 
nurses,  who  were  not  psychiatrists,  and  help  around,  as 
to  her  behavior,  but  I  wouldn’t  base  my  final  diagnosis 
on  it 

Q  I  noticed  in  the  question  asked  you  by  counsel,  no 
reference  was  made  to  any  information  furnished  by 
nurses.  Did  you  think  that  source  was  wholly  irrelevant 
in  this  case?  A  Not  necessarily. 

Q  Well,  that  is  a  catch  phrase,  Doctor: 

893  What  did  you  mean  by  that  “not  necessarily?” 

A  Well,  I  think  all  information  that  any  psy¬ 
chiatrist  can  gather  from  any  source  fits  into  the  total 
picture  forming  a  final  opinion,  but  I  believe,  as  you 
said,  that  a  psychiatrist  would  be  perhaps  more  influ¬ 
enced  by  the  opinion  of  another  M.  D.  or  another  psy¬ 
chiatrist,  rather  than  a  lay  person. 

Q  Well,  you  apparently  weren’t  influenced  at  all  by 
the  opinion  of  Dr.  Winfred  Overholser,  were  you?  A 
Oh,  yes,  I  was. 

Q  Notwithstanding  you  were  influenced,  you  rejected 
that  opinion,  based  upon  a  personal  observation  and  sub¬ 
stitute  your  own  opinion;  is  that  correct?  A  Well,  that 
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is  a  misinterpretation.  I  have  a  great  deal  of  respect  for 
Dr.  Overholser,  as  a  diagnostician  and  as  a  psychiatrist, 
and  I  did  not  disregard  his  findings  at  all  bnt  I  do  be¬ 
lieve,  and  I  believe  he  will  agree  with  me,  that  it  is  not 
uncommon  for  two  psychiatrists  to  disagree  in  evaluating 
a  certain  set  of  symptoms,  and  I  believe  we  just  see  this 
picture  differently. 

Q  That  is  especially  true  where  one  psychiatrist  saw 
the  patient  and  the  other  one  is  merely  looking  through 
a  mirror  at  evidence  that  has  been  introduced  in  the 
courtroom?  A  Well,  I  understand  that  is  all  I 

894  was  to  serve  today,  is  evaluating  the  evidence. 

Q  But  you  understood  that  you  were  to  express 
an  opinion  that  was  intended  to  be  influential  to  this  jury 
in  reaching  a  conclusion  in  this  case,  didn’t  you?  A  I 
didn’t  have  the  advantage  of  seeing  her  or  examining 
her;  that  is  correct. 

Q  But  you  understood  that  you  were  going  to  be 
asked  to  expres  your  opinion.  A  That’s  right 

Q  With  a  view  to  influencing  this  jury  in  reaching  a 
verdict  in  this  case.  A  That’s  correct. 

Q  Now,  what  factors  did  you  really  take  into  consid¬ 
eration?  A  My  own  experience,  having  examined  a  lot 
of  old  people,  and  this  controversial  problem  among  psy¬ 
chiatrists  as  to  whether  or  not  you  call  a  particular  old 
person  insane  or  whether  you  come  to  the  conclusion  that 
this  old  person  is  suffering  from  senile  changes  or  pre¬ 
sence  symptoms. 

Q  Doctor,  when  were  you  really  employed?  A  Yes¬ 
terday. 

Q  And  in  less  than  24  hours  you  have  reviewed 

895  the  testimony  of  Dr.  Overholser;  you  have  studied 
all  the  elements  necessary  for  a  psychiatrist  to 

study  in  order  to  render  an  opinion,  and  you  are  in  court 
this  morning  at  11  o’clock  to  express  an  opinion  concern¬ 
ing  this  lady’s  mental  competency  on  November  13,  1952?  ! 
A  Yes,  sir. 
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Q  Doctor,  did  you  take  into  consideration  any  thing 
that  Dr.  Overholser  described  in  his  report?  A  Yes, 
six. 

Q  Tell  us  what.  A  I  took  into  consideration  these 
delusional  ideas  that  she  entertained  that  her  sister  was 
still  alive. 

Q  Are  they  ideas  of  a  rational,  normal  person?  A 
They  are  irrational  in  a  sense  but  then  there  are  a  lot 
of  people  in  this  particular  case — an  old  woman  69  years 
old  whose  sister  has  died;  it  is  quite  common  for  an  old 
person  to  feel  that  they  are  still  alive.  There  are  Spirit¬ 
ualists  today  are  who  not  insane,  who  believe  that  they 
can  communicate  with  a  dead  aunt  or  a  dead  mother,  and 
there  are  lots  of  these  Spiritualists,  and  I  have  had  old 
people  who  felt  their  husband  was  alive  or  that  they 
were  talking  to  a  dead  person  and  were  not  necessarily 
insane. 

Q  You,  of  course,  inquired  whether  this  lady  was  a 
Spiritualist  or  not,  didn’t  you?  A  No,  sir,  I 
896  didn’t.  I  was  merely  using  it  as  an  analogy. 

Q  What  other  factors  in  Dr.  Overholser’s  re¬ 
port  did  you  consider  in  reaching  a  conclusion  that  he 
was  wrong  and  you  are  right?  A  I  wouldn’t  put  it  that 
way.  I  am  not  saying  that  Dr.  Overholser — I  never  said 
that — that  he  was  wrong  and  I  am  right  but  we  differ  in 
our  evaluation  of  the  case.  He  is  entitled  to  his  opinion 
and  I  am  entitled  to  my  opinion.  I  don’t  want  to  argue 
the  point. 

Q  Well,  now,  what  other  factors  did  you  take  into  con¬ 
sideration  which  are  recited  in  Dr.  Overholser’s  report? 
A  Well,  he  claimed  that  she  was  confused  and  didn’t — 

•  •  •  • 

THE  WITNESS:  He  claimed  that  she  was  confused 
and  didn’t  know  the  date. 

You  take  an  old  woman  that  is  blind,  the  only  way  that 
she  would  know  that  day  was  February  so  and  so,  1955, 
she  would  have  to  see  a  calendar  or  somebody  would  have 


to  tell  her  every  day  what  day  it  was;  either  that  or  she 
would  have  to  be  conscious  of  time  in  a  rest  home  so 
that  she  wonld  know  just  what  day  it  was  and  it  is  quite 
common  for  old  people  who  are  not  insane,  who  are  today 
in  rest  homes — and  I  dare  say  if  you  were  to  ask 

897  them  what  day  is  today,  they  would  give  you  a 
very  inaccurate  answer. 

BY  MR.  DENIT: 

Q  Now,  you  read  that  in  Dr.  Overholser’s  report, 
didn’t  you?  A  That  she  was  disoriented  for  time  and 
also  for  place;  she  thought  she  was  at  her  own  home  in¬ 
stead  of  this  rest  home. 

Q  Look  at  Dr.  Overholser’s  report  and  see  if  he  isn’t 
referring  to  the  date  of  her  birth,  not  the  day  of  the 
week  or  the  year.  A  Well,  what  I  have  here  is  this 
summary  letter.  I  found  it  here.  Her  present  address 
— “she  said  that  she  is  now  at  her  home”  and  in  his  testi¬ 
mony  I  believe  he  asked  her  if — or  rather  he  made  the 
statement  that  she  was  dioriented  for  time,  place — time 
and  place. 

Q  You  told  the  Court  and  jury  this  morning  that  you 
read  Dr.  Overholser’s  report  dated  February  21st  and  the 
letter  to  Mr.  Sullivan  dated  March  28,  1952.  A  Yes, 
sir,  I  did. 

Q  Now,  look  at  the  paragraph  immediately  preceding 
the  one  that  you  just  read  from  and  see  if  Dr.  Overholser 
is  not  referring  to  the  fact  that  Miss  Nyman  didn’t  know 
the  date  of  her  birth?  A  Well,  that  is  correct, 

898  but  even  if  she  didn’t  know  the  date  of  her  birth, 
I  wouldn’t  consider  an  older  person,  69,  who 

doesn’t  remember  the  date  of  her  birth,  as  insane. 

Q  And  you  observed  from  Dr.  Overholser’s  report 
that  he  didn’t  base  his  conclusion  on  that  fact  alone 
either,  did  he?  A  No,  sir.  He  based  his  findings  on 
the  total  examination. 

Q  How  much  time  did  you  take  in  examining  and  ana¬ 
lyzing  Dr.  Overholser’s  report?  A  I  spent  the  greater 
part  of  two  or  three  hours  last  evening. 
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Q  Well,  did  yon  have  Dr.  Overholser’s  report  last 
evening?  A  Yes,  sir. 

Q  Where  did  yon  get  it?  A  From  Mr.  Qnimby. 

Q  From  this  file  here?  A  No,  from  the  testimony  of 
Dr.  Overholser. 

Q  Yon  mean  that  yon  read  Dr.  Overholser’s  report 
from  Dr.  Overholser’s  testimony?  A  His  report,  yes, 
sir. 

Q  From  Dr.  Overholser’s  testimony?  A  The 

899  transcript  I  handed  Mr.  Qnimby  this  morning. 

Q  Well,  was  it  from  Dr.  Overholser’s  testi¬ 
mony?  A  His  testimony,  yes,  sir. 

Q  Now,  Dr.  Overholser’s  testimony  has  been  marked 
Exhibit  No.  15  in  this  case. 

May  I  have  it,  please,  sir? 

MR.  QU1MBY:  Yes,  sir. 

(Document  handed  to  Mr.  Denit) 

BY  MR.  DENIT: 

Q  It  is  contained  in  24  typewritten  pages,  is  that  cor¬ 
rect?  A  Yes,  sir. 

Q  Now,  will  yon  find  among  those  24  typewritten 
pages  Dr.  Overholser’s  report?  A  Well,  this  is  the 
testimony. 

Q  Yes,  bnt  will  yon  find  Dr.  Overholser’s  report  in 
there? 

MR.  QUIMBY:  May  I  interrupt  a  moment? 

THE  COURT:  Yes. 

MR.  QUIMBY:  If  Your  Honor  please,  I  think  in 
fairness  to  this  witness  I  have  the  report  in  my  hand  that 
I  handed  him  last  night  which  is  out  of  Mr.  Branlt’s  tes¬ 
timony  and  that  is  probably  why  he  said  it  was  in  that 
report.  It  is  in  this  report.  It  is  a  part  of  Mr.  Branlt’s 
testimony.  It  is  word  for  word  of  that  letter  that 

900  is  in  there. 

MR.  DENIT:  This  witness  said,  if  the  Court 
please,  that  he  read  it  in  the  transcript  of  Dr.  Over¬ 
holser’s  testimony. 
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THE  COURT:  Well,  Mr.  Quimby  is  insisting  there  j 
might  be  some  confusion  as  to  what — 

ME.  DENIT:  I  am  perfectly  willing  to  concede  that 
even  a  psychiatrist  can  make  a  mistake. 

BY  MB.  DENIT : 

i 

Q  And  that  is  true,  isn’t  it?  A  Yes,  sir. 

Q  Now,  Dr.  Overholser  reported  that  Miss  Nyman 
didn’t  know  who  was  President  although  she  says  she 
listens  to  the  radio  every  day. 

Is  that  an  indication  of  lack  of  memory?  A  No,  but 
by  itself  I  wouldn’t  consider  it  a  psychotic  symptom. 

Q  Now,  I  am  not  talking  about  psychotic  symptoms. 

Is  that  an  indication  of  lack  of  memory?  A  No,  I  ; 
would  consider  it  disorientation  for  current  events. 

Q  What  is  the  difference  between  disorientation  and 
lack  of  memory?  A  You  can  be  disoriented  and  not 
know  what  day  it  is  and  still  have  a  good  memory 
901  of  things  that  happened  in  your  childhood. 

Amnesia  and  disorientation  are  two  different 

things. 

Q  And  would  you  think  it  was  no  indication  of  lack 
of  a  normal  mind  that  the  lady  who  listened  to  the  radio 
every  day,  didn’t  even  know  who  the  President  of  the 
United  States  is?  A  By  itself  I  wouldn’t,  no. 

Q  By  itself?  A  And  considering  her  age  and  her 
environment  and  the  insecurity  of  her  blindness  and 
whatnot. 

Q  You  don’t  mean  by  that,  that  because  we  get  old 
we  necessarily  disintegrate  and  become  psychotic,  do 
you?  A  Oh,  that  is  just  the  point  I  have  been  trying  to 
make,  is  that  very  point  you  are  bringing  out,  that  not 
all  old  people  get  feeble  and  psychotic. 

Q  Did  you  ever  have  a  person  who  was  not  feeble  and 
psychotic  believe  that  she  had  the  remains  of  her  sister 
in  her  home?  A  Yes,  I  have  had  old  people  that  were 
not  insane  and  were  not  psychotic  that  actually  believed  ! 


that  they  talked  to  some  deceased  person,  deceased  rela¬ 
tive,  and  by  itself  I  wouldn’t  consider  them  insane. 

Q  I  am  talking  about  having  the  remains  of 

902  the  sister;  part  of  the  remains  of  her  sister  in  the 
home. 

Is  that  an  evidence  of  lack  of  ability  to  coordinate  the 
mind  and  express  thought?  A  My  interpretation  is 
that  she  may  have  been  conscious  of  the  fact  that  her 
sister  was  cremated.  What  she  refers  to  as  the  so-called 
muscles  in  a  box,  or  whatnot,  is  that  in  her  subconscious 
mind  she  felt  that  part  of  her  sister,  her  bones,  her 
ashes,  were  brought  to  her  home  and  that  is  true,  that 
ashes  of  creamated  persons  are  put  in  urns  and  the  urn 
is  actually  brought  home,  to  the  home  of  the  relative, 
and  it  is  on  a  mantlepiece. 

Q  Did  you  take  into  consideration  the  fact  that  Dr. 
Overholser  reported  “she  does  not  know  who  Mrs.  Gal¬ 
lagher  is  although  Mrs.  Gallagher,  vrho  is  her  nurse, 
brought  me  into  the  room  and  introduced  me  to  her?” 
A  Yes,  sir.  That  is  why  I  said  it  is  in  her  subconscious 
mind.  She  would  fluctuate.  There  would  be  times  that 
she  would  be  conscious  of  the  fact  that  her  sister  died; 
there  would  be  other  times  when  she  felt  that  her  sister 
was  alive. 

Q  Do  you  think,  Doctor,  that  a  person  whose  mind 
fluctuated,  as  you  said,  and  she  didn’t  know  from  one 
minute  to  another  what  was  going  on  or  who  the  people 
around  her  were,  would  be  mentally  competent  to  make 
a  valid  deed  or  contract?  A  Yes;  she  can  have 

903  lucid  periods.  She  can  have  a  lucid  period  lasting 
a  week,  as  old  people  sometimes  do,  and  then 

there  are  other  times  thev  are  more  confused. 

Q  And  you  would  think,  then,  that  the  time  Dr.  Over¬ 
holser  saw  her  and  reported  these  observations  of  his, 
that  she  was  in  a  lucid  period?  A  No,  she  was  in  a 
very  confused  state. 


535  A 


Q  And  by  ‘Very  confused  state,”  yon  mean  what, 
from  the  standpoint  of  a  psychiatrist? 

One  in  which  a  person  could  or  could  not  make  a  valid 
deed  or  contract?  A  I  believe  in  that  state  of  confusion 
at  the  time  that  Dr.  Overholser  examined  her,  I  doubt, 
based  on  his  findings,  that  she  would  have  been  able  to 
have  made  any  responsible  transaction. 

Q  Now,  Dr.  Overholser’s  conclusion,  as  expressed  in 
this  report,  is : 

“It  appears  quite  clear  to  me  that  patient  is  frankly 
psychotic  and  that  she  is  in  no  suitable  mental  condition 
to  conduct  any  sort  of  business,  whether  that  be  a  will, 
trust  agreement,  or  other  instrument.”  Do  you  agree 
with  that  conclusion,  then?  A  No,  sir. 

904  Didn’t  you  just  say  so  in  so  many  words?  A 
No,  sir,  I  didn’t.  Maybe  I  didn’t  make  myself 

clear. 

A  person  can  be  incompetent  to  carry  out  a  business 
transaction  and  still  not  be  psychotic;  still  not  be  insane. 
A  person  can  be  confused — 

Q  Oh,  I  see.  You  disagree  with  the  word  “psychotic,”' 
but  you  agree  with  everything  else  he  says;  is  that  it? 
A  That’s  right.  I  agree  that  he  found  these  symptoms 
that  he  found,  but  I  don’t  agree  that  he  interpreted  all 
of  that  as  a  psychosis,  and  that  is  where  we  differ. 

Q  Well,  his  conclusion,  which  is  expressed  for  prac¬ 
tical  people  to  act  upon  a  practical  problem  in  a  prac¬ 
tical  way,  is: 

“She  is  in  no  suitable  mental  condition  to  conduct  any 
sort  of  business,  whether  that  be  a  will,  trust  agreement 
or  other  instrument.” 

Now,  you  agree  with  that,  don’t  you?  A  I  agree 
that  she  wasn’t  able  to  carry  out  any  business  transaction 
because  of  this  confused  state. 

If  I  may  clear  it  up,  it  would  be  like  a  person  who  has 
the  same  condition,  cerebral  arteriosclerosis,  actually  gets 
a  stroke;  the  next  day,  while  they  have  had  this  ap- 
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poplexy  or  stroke,  due  to  this  same  condition,  they  are 
very  confused.  While  they  are  in  that  confused 

905  state  they  cannot  make  out  a  will  or  sign  papers, 
but,  as  the  stroke  —  as  they  recover  from  their 

stroke,  we  wouldn’t  say  that  at  the  time  of  this  confusion 
that  they  are  insane.  The  reason  that  they  have  this 
cloudiness  of  consciousness  and  don’t  know  what  they  are 
signing  is  because — it  is  just  like  somebody  being  hit 
over  the  head.  He  doesn’t  know  what  is  going  on.  You 
wouldn’t  say  he  is  insane.  He  is  stunned  and  his  mind 
is  very  confused,  and  old  people  oftentimes  are  in  a  state 
of  marked  confusion  but  they  are  not  insane  and  there  is 
a  difference  between  being  confused  and  being  insane. 
You  see  it  in  old  people. 

That  is  why  Dr.  Overholser  and  I  perhaps  disagree  on 
the  interpretation  of  this  confusion.  He  feels  it  is  psy¬ 
chotic  and  he  is  entitled  to  feel  that  way,  and  I  feel  that 
it  is  perhaps  pre-senile,  borderline.  I  don’t  think  that 
she  is  completely — was  completely — a  normal  woman  at 
the  time  that  Dr.  Overholser  saw  her.  She  had  many 
senile  symptoms,  but  she  may  not  have  been  completely 
psychotic. 

Q  What  did  you  say,  borderline?  A  Borderline. 

Q  Switched  over  one  way  or  the  other  at  any  time. 
A  That’s  right.  It  is  very — in  certain  cases  of 

906  old  age — as  to — where  they  sort  of  go  into  in¬ 
sanity  and  where  they  are  just  plain  old  and  they 

wander  around  the  house  and  they  are  feeble  and  they 
are  childish  and  they  do  things  that  are  very  irrational, 
like  dangerous  things,  you  see,  like  lighting  a  stove,  or 
forgetfulness. 

Q  Now,  I  understand  you  to  say  that  you  agree  with 
the  statement  of  the  conclusion  of  Dr.  Overholser  elimi¬ 
nating  the  words  “frankly  psychotic.”  You  disagree 
with  him  in  respect  to  those  two  words.  A  Yes,  sir. 

Q  But  otherwise  you  agree  that  based  upon  what  he 
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says  lie  found  that  day,  his  opinion  was  justified  to  you 
as  a  medical  man,  that  this  lady  was  unable  to  transact 
the  kind  of  business  referred  to?  A  Yes,  sir. 

Q  Now,  arteriosclerosis  is  a  disease  that  gets  pro¬ 
gressively  worse,  isn’t  it?  A  Not  a  hundred  percent. 

Q  Well,  no  disease  gets  progressively  worse  a  hun¬ 
dred  percent  unless  it  amounts  to  the  patient’s  collapse; 
we  know  that. 

But  isn’t  arteriosclerosis,  to  a  medical  man,  a  danger 
sign  when  he  finds  it  in  his  patient?  A  I  would  qualify 
that  by  saying  that  in  the  majority  of  instances 

907  cerebral  arteriosclerosis  in  old  people  is  a  pro¬ 
gressively  downhill  course  but  there  are  many 

cases  of  arteriosclerosis  in  old  people  where  they  are  not 
quite  recovered,  the  damage  is  permanent  but  they  have 
lucid  intervals. 

The  proof  of  it  is  a  stroke.  A  stroke  is  due  to  cerebral 
arteriosclerosis,  where  the  blood  vessel  bursts  and  they 
recover  and  they  regain  clarity  of  thinking  and  whatnot. 
We  know  people  that  have  recovered  from  strokes. 

Q  You,  of  course,  had  the  information  that  this  lady 
died  from  cerebral  arteriosclerosis,  didn’t  you?  A  I 
believe  so.  I  believe  Dr.  Overholser  said  that  she  hadn’t 
had  any  stroke  or  hemmorhage  prior  to  that. 

Q  That  isn’t  what  I  asked  you: 

Were  you  informed  when  you  were  going  to  express 
the  opinion  on  the  hypothetical  state  of  facts,  that  this 
lady  actually  died  from  cerebral  arteriosclerosis?  A  I 
think  it  was  a  contributing  factor. 

Q  No,  were  you  informed  that  that  actually  happened 
to  her?  A  I  don’t  believe  I  can  answer  that. 

Q  Then  you  don’t  know  whether  arteriosclerosis,  so 
far  as  this  lady  was  concerned,  became  progressively 
worse  over  the  years  from  1951,  until  the  time  of  her 
death?  A  I  recall  reading  Dr.  Overholser’s 

908  opinion,  that  he  felt  in  November  of  that  same 
year  he  had  examined  her,  he  had  examined  her  in 


February,  1952,  and  she  had  made  this  transaction  in 
November  and  I  think — I  believe  that  he  made  a  state¬ 
ment  to  the  effect  that  she  had  gotten  progressively 
worse  over  that  period  of  time. 

Q  You  didn’t  read  in  his  testimony  that  he  exam¬ 
ined  her  in  November  of  1952,  did  you?  A  No,  sir. 

Q  Well,  where  did  you  get  the  impression  that  he 
based  his  conclusion  upon  something  that  happened  in 
November  of  1952?  A  I  believe  he  was  asked,  in  some¬ 
thing  I  read,  that  he  sent  a  letter  in  March,  I  believe, 
which  was  the  month  after  he  examined  her,  whether  she 
had  gotten  worse  since  this  date  of  the  examination. 

Q  Now,  Doctor,  wasn’t  that  in  Dr.  Overholser’s  testi¬ 
mony  where  he  was  asked  to  assume  that  the  guardian 
ad  litem  appointed  by  this  Court  visited  this  lady  and 
observed  her  and  testified  as  to  her  condition  as  he  ob¬ 
served  it  on  November  3,  1952?  A  Yes,  sir. 

Q  And  Dr.  Overholser  concluded  that  that  was  a  con¬ 
firmation?  A  Yes,  sir. 

909  Q  Of  his  prior  diagnosis  that  she  had  become 
progressively  worse?  A  Yes  sir,  that  is  what  I 
had  reference  to. 

Q  Now,  you  don’t  disagree  with  that  conclusion, 
either,  do  you?  A  I  believe  that  he  is  entitled  to  his 
opinion.  That  was  his  evaluation. 

Q  Well,  let  me  ask  you  to  assume  that  the  guardian 
ad  litem  appointed  by  this  Court  called  on  Miss  Nyman 
on  November  3,  1952 — that  is  ten  days  before  November 
13,  1952. 

Upon  asking  her  if  she  recalled  the  property  on  Farra- 
gut  Street,  after  prompting  by  the  guardian  ad  litem 
and  Mr.  Lawrence,  she  finally  admitted  she  owned  the 
property.  She  was  unable  to  comprehend  what  they 
were  talking  about  but  upon  continuing  questioning  and 
prompting,  she  would  agree  that  she  owned  the  property. 

When  she  was  asked  if  she  had  any  objections  to  the 
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sale  of  the  property  or  any  recommendations,  she  made 
no  response,  or  a  very  unsatisfactory  response. 

She  seemed  to  wander  and  did  not  and  could  not  main¬ 
tain  a  coherent  conversation. 

Now,  if  you  assumed  that  that  was  her  condition 

910  as  observed  by  the  guardian  ad  litem  on  November 
3,  1952,  do  you  disagree  with  the  conclusion  ex¬ 
pressed  by  Dr.  Overholser  that  that  showed  her  condition 
had  become  progressively  worse?  A  Yes,  I  disagree. 

Q  You  disagree.  A  I  disagree,  because  I  don’t  be¬ 
lieve  that  that  in  itself  would  constitute  that  the  condi¬ 
tion  had  gotten  worse.  She  has  the  same  confusion  to 
some  extent  that  she  had  at  the  time  that  Overholser 
examined  her,  but  I  wouldn’t  be  able  to  make  the  com¬ 
parison  that  she  is  worse. 

Q  Well,  let’s  assume  that  she  wasn’t  any  worse  but 
that  she  was  exactly  in  the  same  condition  she  was  on 
February  21,  1952,  as  Dr.  Overholser  reported  her.  A 
I  would  have  to  accept  the  evaluation  of  the  guardian’s 
that  visited  her. 

Q  And  accepting  the  evaluation  of  the  guardian  who 
visited  her,  what  would  be  your  conclusion?  A  Well,  I 
would  be  less  inclined  to  agree  that  she  was  still  con¬ 
fused  than  I  would  if  Dr.  Overholser  had  seen  her  in 
November. 

Q  You  mean  you  wouldn’t  give  the  guardian  ad 
litem ’s  report  the  same  weight  that  you  would  give  Dr. 
Overholser ’s?  A  That’s  right. 

911  Q  Now,  let’s  assume  that  the  guardian  ad 
litem ’s  report  was  true;  it  would  be  entitled  to  the 

same  weight  that  you  would  give  Dr.  Overholser ’s, 
wouldn’t  it?  A  Not  necessarily,  because  it  is  a  matter 
of  interpretation  of  confusion  and  symptoms  by  a  psy¬ 
chiatrist  and  the  same  symptons  evaluated  by  a  lay 
person. 

Q  Well,  there  is  no  interpretation  of  a  symptom  in 
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the  answer  that  she  made  no  response,  is  there?  A 
Well,  again  we  get  back  to  the  old  story;  it  is  confusion 
rather  than  a  symptom  of  insanity. 

Q  Well,  the  statement  of  the  witness  that  she  made 
no  response,  involves  no  interpretation  by  the  witness 
of  any  manifestation  or  conduct,  does  it?  A  That’s  cor¬ 
rect. 

Q  Now,  then,  accepting  this  statement  of  the  witness 
as  true,  that  she  made  no  response,  and  could  not  and 
did  not  engage  in  a  coherent  conversation — the  witness 
being  there,  as  you  understand,  not  for  pleasure,  not  for 
curiosity,  but  in  the  discharge  of  his  duty  to  the  Court; 
assuming  that  the  witness  said  these  things  existed  and 
he  saw  them,  would  you  disagree  with  Dr.  Overholser 
that  on  November  3,  1952,  this  lady’s  condition  was  such 
that  she  could  not  make  a  valid  will,  deed  or  contract? 

A  Yes;  on  the  basis  of  the  guardian’s  conclusions 
912  that  she  was  in  this  state  of  confusion  at  that 
time,  in  November. 

Q  You  would  agree  that  she  was  not  competent  to 
make  a  valid  will  or  contract?  A  No,  I  didn’t  say  that. 

I  said  that  I  wouldn’t  agree — 

Q  You  would  not  agree.  A  I  would  not  agree. 

Q  Why  would  you  disagree?  A  Because  her  symp¬ 
toms  were  evaluated  in  November  by  the  guardian. 

Q  Now,  maybe  I  am  dense,  and  I  don’t  believe  that 
would  be  hard  to  prove,  but  I  have  asked  you  not  about 
symptoms  being  evaluated  by  the  guardian;  I  have  asked  t 

you  to  accept  as  true  what  the  guardian  ad  litem  reported 
here.  Now,  if  you  accept  ic  as  true,  what  the  guardian 
ad  litem  reported  here,  would  you  disagree  with  Dr.  i 

Overholser  that  she  was  not  on  November  3,  1952,  capable 
of  executing  a  will?  A  Yes,  I  would  disagree. 

Q  And  why?  A  I  disagree  for  the  reason  that  I 
just  stated.  Maybe  I  am  the  one  that  is  not  making  it  * 

clear,  because  I  cannot,  even  though  it  may  be  true  in 


the  eyes  of  the  guardian,  I  cannot  accept  their 

913  conclusion  and  base  my  diagnosis  on  their  con¬ 
clusion. 

Q  Well,  your  whole  testimony  is  based  on  accepting 
as  true  what  some  other  people  have  said  and  reported, 
isn’t  it?  A  That’s  right.  It  is  the  evaluation  of  their 
interpretation. 

Q  Is  it  your  position  as  a  psychiatrist  here  that  you 
accept  what  you  want  to  accept  and  you  would  reject 
what  you  don’t  want  to  consider?  A  No,  sir.  On  the 
contrary,  I  took  into  serious  consideration  Overholser’s 
findings. 

Q  Well,  I  am  frankly  at  a  loss  to  understand  you, 
sir. 

You  say  that  even  though  you  accept  as  true — or  put 
it  this  way: 

That  even  if  you  were  asked  to  accept  as  true  what 
the  guardian  ad  litem  reported  here  concerning  not  his 
interpretation  but  what  he  actually  saw,  you  would  still 
disagree  with  Dr.  Overholser?  A  I  would  still  disagree 
because  we  originally  disagreed  on  the  interpretation  of 
the  original  findings  in  February. 

Q  Well,  I  understood  you  to  say — and  I  don’t 

914  want  to  labor  the  point  any  further,  but  I  under¬ 
stood  you  to  say  that  in  so  far  as  Dr.  Overholser 

concluded,  this  lady  was  not  in  a  suitable  mental  condi¬ 
tion  to  conduct  any  sort  of  business,  whether  it  be  a  will, 
trust  agreement,  or  other  instrument,  that  you  agreed 
with  him.  A  I  agreed  with  him  as  far  as  what  he  found, 
except  that  I  didn’t  agree  with  him  that  he  called  her 
insane  and  I  am  saying  that  she  is  not  insane. 

Q  Now,  that  is  the  only  point  at  which  you  disagree; 
is  that  it?  A  That  is  where  we  disagree. 

Q  Now,  Doctor,  you  said,  I  believe,  that  you  looked 
at  this  Conservator  proceeding,  Civil  Action  No.  1134-52. 
A  Just  that  part  of  it  that  Mr.  Quimby  referred  to. 
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Q  Oh;  yon  didn’t  read  the  petition  which  appears 
identified  as  Plaintiffs’  Exhibit  No.  9?  A  No,  sir. 

Q  Yon  didn’t  know  that  it  was  represented  to  the 
Court  in  March  of  1952  that  this  lady,  because  of  her 
physical  and  mental  condition,  was  unable  to  take  care 
of  her  affairs?  A  I  didn’t  read  that  part,  no,  sir. 

Q  And  you  didn’t  know  that  on  April  9,  1952,  this 
Court  actually  found  that  she  was  not  mentally 

915  and  physically  capable  of  taking  care  of  her  affairs 
and  appointed  a  Conservator,  you  didn’t  know 

that?  A  I  didn’t  know  it  as  a  fact.  I  assumed  that 
apparently  the  bank  was  involved  in  looking  after  her 
affairs. 

Q  Well,  now —  A  Based  on — there  are  many  cases 
of  similar  situations  where  an  old  person  is  in  a  rest 
home  and  a  bank  is  taking  care  of  their  finances.  I  as¬ 
sumed  that  someone  was  guardian  of  their  affairs. 

Q  Well,  did  you  assume  that  this  was  a  controversy 
between  somebody  and  a  bank,  and  you  were  being  asked 
to  express  your  opinion  in  that  kind  of  controversy?  A 
No. 

Q  Well,  why  did  you  assume  that  a  bank  was  in¬ 
volved?  A  I  assumed  that  from  the  testimony  where 
Dr.  Overholser  stated  the  authorization  for  his  examina¬ 
tion.  I  believe  it  was  at  the  National  Trust  bank. 

Q  National  Savings  and  Trust  Company.  A  Na¬ 
tional  Savings  and  Trust  Company. 

Q  You  didn’t  know  that  the  National  Savings  and 
Trust  Company  continued  as  the  Conservator  for  this 
lady  from  April  9,  1952,  the  date  it  was  appointed  until 
December  of  1953,  when  the  lady  died,  did  you?  A 

916  No,  sir. 

•  •  •  • 

Redirect  Examination 
BY  MR.  QUIMBY: 

Q  Dr.  Caprio,  Mr.  Denit  asked  you  about  certain  com- 
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merits  made  by  a  witness  who  saw  Miss  Mildred  Nyman 
on  November  3,  1952. 

Now,  I  would  like  to  read  now  from  page  7  of  the 
deposition  of  Robert  Graham  which  has  been  admitted 
in  evidence  here  as  his  testimony  if  he  were  present.  He 
says  this: 

“When  I  asked  her  if  she  had  any  objections  to  the 
sale  of  the  property  or  any  recommendations,  I  received, 
as  I  recall,  no  response,  or  a  very  unsatisfactory  re¬ 
sponse.’  ’ 

Now,  will  you  tell  us  whether  from  that  language  you 
can  draw  any  clear  conclusion  by  what  he  means  when 
he  says  “a  very  unsatisfactory  response?”  A  No.  It  is 
confusing  to  me.  She  either  answered  or  she  didn’t 
answer  at  all.  If  it  is  an  unsatisfactory  response, 

917  she  must  have  made  some  attempt  to  answer  and 
he  couldn’t  make  any  sense  out  of  what  she  stated. 

Q  Isn’t  it  true,  then,  Doctor,  that  you  would  have  to 
conclude  that  the  unsatisfactory  response  made  was  the 
witness’  evaluation  of  what  she  said?  A  That’s  cor¬ 
rect 

Q  Then  he  says  further: 

“She  seemed  to  wander  and  did  not  or  could  not  main¬ 
tain  a  coherent  conversation.” 

Now,  are  you  able  from  that  statement,  Doctor,  to  say 
whether  she  did  not  maintain  it  or,  as  he  says  here, 
whether  she  could  not? 

Can  you  draw  any  definite  conclusion  as  to  which  he 
means  there?  A  No,  sir.  It  is  confusing  in  that  I 
don’t  know  whether  she  answered  him  at  all  by  his  stat¬ 
ing  “no  response,”  or  whether  she  did  respond  and  he 
interpreted  that  as  irrelevant  or  incoherent. 

Q  Now,  Doctor,  you  were  asked  by  Mr.  Denit  if  you 
had  read  the  report  of  Dr.  Overholser  dated  February 
21,  1952,  last  night. 

Now,  I  show  you  a  deposition  of  Mr.  Albert  E.  Brault, 

i 

i 
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page  41,  and  ask  yon  to  look  on  page  41,  starting,  “Dear 
Mr.  Brault,”  and  ask  yon  whether  or  not  that 

918  was  not  the  statement  read  last  night  which  is  the 
same  statement  that  is  in  the  file  here? 

MR.  DENIT:  May  I  ask  if  connsel  means,  did  this 
witness  have  that  paper  before  him  last  night? 

MR.  QTTIMBY:  Yes,  that  is  what  I  mean. 

THE  COURT:  That  is  what  I  understand  the  ques¬ 
tion  to  be. 

MR.  QTTIMBY:  Yes,  sir. 

BY  MR.  QUIMBY: 

Q  And  wasn’t  that  the  paper  yon  read  last  night?  A 
Yes,  sir. 

Q  Now,  Doctor,  I  will  ask  yon  whether  it  isn’t  a  fact 
that  conceding  for  the  sake  of  argument  that  Miss  Mil¬ 
dred  Nyman  might  have  been  confused,  as  set  forth  in 
the  report  of  Dr.  Overholser  of  February  21,  1951,  is  it 
not  possible  that  on  November  13,  1952,  she  could  have 
been  in  a  condition  to  enable  her  to  execute  a  valid  deed 

or  contract?  A  Yes,  sir. 

•  •  •  • 

Recross  Examination 
BY  MR.  DENIT: 

Q  Did  you  read  all  of  Mr.  Brault’s  testimony? 

919  A  Well,  I  don’t  know  what  “all  of  Mr.  Brault’s 
testimony”  consisted  of. 

Q  Well,  counsel  showed  you  a  book  a  moment  ago 
and  referred  to  certain  pages  in  the  book,  which  were 
from  the  testimony  of  Mr.  Brault. 

Did  you  read  all  of  the  testimony  of  Mr.  Brault?  A  I 
don’t  believe  so. 

Q  Sir?  A  I  don’t  believe  so. 

Q  Did  you  read  that  part  of  it  in  which  he  referred 
to  meeting  Mr.  Browne  at  the  rest  home  and  having  Mr. 
Browne  tell  him  that  Miss  Nyman,  was  in  no  fit  mental 


condition  to  sign  any  kind  of  a  paper?  A  No,  sir. 

Q  Yon  weren’t  asked  to  read  that?  A  No,  sir.  I 
believe  I  read  the  section  that  Mr.  Quimby  referred  me 
to. 

Q  Well,  did  you  read  any  part  of  Mr.  Brault’s  depo¬ 
sition  which  appears  to  have  been  contained  in  46  type¬ 
written  pages,  aside  from  the  two  pages  that  refer  to 
Overholser’s  report?  A  No,  sir. 

Q  Yon  did  not.  A  No,  sir. 

920  John  E.  Davis 

the  witness  under  cross  examination  at  the  time  of  ad¬ 
journment  yesterday,  resumed  the  witness  stand  and  tes¬ 
tified  further  as  follows: 

Cross  Examination  (resumed) 

BY  MB.  DENIT: 

Q  Mr.  Davis,  do  you  have  trouble  hearing  me  if  I  talk 
in  an  ordinary  conversation?  A  No. 

Q  Now,  by  way  of  recapitulation  of  your  testimony, 
let  me  see  if  I  understand  it: 

You  came  to  Washington  in  September,  1951. 

921  A  Yes,  sir. 

Q  Shortly  thereafter  you  met  Mr.  Francis 
Browne?  A  Well,  I  had  met  him  before  but  we  didn’t 
really  become  acquainted  until  after  I  moved  here. 

Q  I  understood  you  to  say  you  became  acquainted 
with  him  as  a  result  of  his  being  a  member  of  the  same 
church  that  you  attended.  A  We  really  became  ac¬ 
quainted  there  but  you  asked  me  if  I  had  met  him  and 
I  had  met  him  before  at  that  church. 

Q  And  prior  to  September  of  1951  neither  you  — 
prior  to  September  of  1951  you  and  Mr.  Browne  had 
never  engaged  in  any  business  ventures  together?  A 
No,  sir. 

Q  Or  been  interested  in  the  same  business  venture? 


A  No,  sir. 

Q  Now,  some  time  after  September,  1951,  you  made 
three  visits  to  a  rest  home  where  you  saw  Miss  Mildred 
Nyman.  Correct?  A  That’s  right,  yes,  sir. 

Q  And  the  first  visit  consumed  about  ten  minutes.  A 
A  very  short  time.  I  should  say  ten  minutes  would  cover 
it. 

Q  And  the  second  visit  consumed  about  the  same 
amount  of  time?  A  The  same  amount  of  time. 

922  Q  You  had  never  been  consulted  by  Miss  Ny¬ 
man  respecting  any  business  matters?  A  No,  sir. 

Q  You  had  never  been  asked  to  transact  any  business 
for  her?  A  No,  sir. 

Q  The  third  visit,  you  said,  was  at  your  own  request? 
A  That’s  right. 

Q  And  at  that  visit  you  took  Mr.  George  Frazier  for 
the  purpose  of  conferring  with  her  about  a  will?  A 
That’s  right. 

Q  And  you  had  had  no  prior  discussion  with  her 
about  a  will?  A  No,  sir. 

Q  And  your  prior  discussion  about  a  will  had  been 
with  Mr.  Browne?  A  That’s  right. 

Q  Mr.  Browne  knew  you  were  taking  Mr.  Frazier  to 
the  rest  home  for  the  purpose  of  having  him  arrange  for 
making  a  will?  A  Mr.  Browne  went  with  us. 

Q  Sir?  A  Mr.  Browne  was  with  us  in  the  car. 

923  Q  Well,  he  knew  that  that  was  the  purpose  of 
the  visit,  didn’t  he?  A  Certainly;  certainly. 

Q  And  neither  you  nor  Mr.  Browne  retained  Mr. 
Frazier  in  the  normal  sense  by  agreeing  to  pay  him  any¬ 
thing  for  his  services?  A  I  told  Mr.  Frazier  to  charge 
it  to  me.  I  hadn’t  mentioned  it  to  Mr.  Browne  at  all.  I 
got  permission  to  take  Mr.  Frazier  out  there,  and  not 
having  made  any  other  arrangement  I  just  told  him  he 
could  charge  it  to  me. 

Q  But  the  fact  is  that  he  didn’t  charge  you?  A  No, 
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he  told  me  that  he  didn’t  make  charges  in  cases  like  that, 
after  we  got  hack;  not  before. 

Q  Now,  the  visit  of  Mr.  Frazier  entailed  going  from 
the  Munsey  Building  on  Pennsylvania  Avenue  Northwest, 
to  Forest  Glen;  is  that  correct?  A  That’s  right. 

Q  A  distance  of  approximately  12  miles?  A  I  don’t 
know  how  far  it  is. 

Q  Well,  some  distance  away  from  the  city  of  Wash¬ 
ington?  A  Well,  out  to  Forest  Glen,  wherever  that  is. 

Q  And  consumed  about  40  minutes  to  get  there?  A 
I  haven’t  the  slightest  idea. 

924  Q  Consumed  whatever  time  —  consumed  the 
same  amount  of  time  to  get  back  to  Washington? 

A  I  assume  so,  yes. 

Q  Were  you  gentlemen  together  for,  we  will  say,  all 
of  the  morning?  A  I  don’t  know  whether  we  went  out 
in  the  morning  or  the  afternoon. 

Q  Well,  were  you  together  all  afternoon?  A  I 
couldn’t  say.  We  went  by  and  picked  up  Mr.  Browne  at 
the  house  and  took  him  out  there  and  came  back,  and  I  be¬ 
lieve  we  left  him  at  the  house,  and  came  to  downtown, 
but  I  couldn’t  tell  you  what  time.  j 

Q  When  you  took  Mr.  Frazier  there,  it  was  for  the 
purpose  of  having  Miss  Nyman  make  a  will  to  protect 
Mr.  Francis  Browne;  is  that  correct?  A  Absolutely 
not. 

Q  Not?  A  No,  sir. 

Q  Well,  what  was  your  purpose  in  taking  Mr.  Frazier 
there?  A  I  found  out  that  she  wanted  to  make  a  will 
and  I  asked  Mr.  Browne  for  permission  to  take  Mr. 
Frazier  out  there  and  let  her  make  a  will. 

Q  Now  you  just  told  us  a  moment  ago  that  you 

925  didn’t  talk  to  her  about  making  a  will.  A  Abso¬ 
lutely  not.  I  never  did  talk  to  her  about  anything. 

Q  So  you  didn’t  find  out  from  her  that  she  wanted 
to  make  a  will?  A  Absolutely  not. 
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Q  All  that  you  knew  about  the  will  that  she  wanted 
to  make  was  what  Mr.  Francis  Browne  had  told  you;  is 
that  correct?  A  That's  right  He  told  me  somebody 
else  was  trying  to  get  her  to  make  a  will  in  his  favor,  and 
I  suggested  to  him  that  she  ought  to  have  her  own  law¬ 
yer  if  she  wanted  to  make  a  will. 

Q  Not  to  make  a  will  in  favor  of  that  somebody  else? 
A  If  she  wanted  to  make  a  will;  I  didn’t  know  who  the 
somebody  else  was — didn’t  know  anything  about  it. 

Q  You  mean  after  Mr.  Browne  expressed  his  fear 
that  she  might  make  a  will  in  favor  of  somebody  else, 
that  you  took  Mr.  Frazier  out  there  to  just  let  her 
make  a  will  as  she  pleased?  A  He  didn’t  express  any 
fear  that  she  would  make  any  will  at  all.  He  didn’t  think 
she  had  anything  to  put  in  a  will. 

Q  Did  he  really  tell  you  that?  A  Absolutely. 
926  Q  That  he  knew  she  didn’t —  A  He  thought 
all  she  had  was  that  ramshackle  house  down  there. 

Q  He  didn’t  tell  you  that  he  had  informed  this  Court 
in  a  petition  filed  here  that  she  had  an  estate  of  approxi¬ 
mately  $50,000.00?  A  I  didn’t  know  anything  about  it. 

Q  I  am  not  asking  you  that.  Did  he  tell  you  about  it? 
A  If  he  had  I  would  have  known  about  it.  I  tell  you 
I  never  heard  about  it? 

Q  You  never  heard  about  it.  A  Certainly  not. 

Q  Now,  your  testimony  as  I  understand  it  further, 
is  that  you  sat  there  while  Mr.  Frazier  engaged  in  a  con¬ 
versation  with  Miss  Mildred  Nyman,  and  that  you  didn’t 
say  anything  to  her  and  she  didn’t  say  anything  to  you. 
A  Absolutely  not,  after  being  introduced  again,  and  Mr. 
Browne  identified  us. 

Q  Now,  can  you  tell  me  why  on  earth  you  remained  in 
the  room  to  simply  listen  to  what  transpired  between 
Miss  Nyman  and  Mr.  Frazier?  A  I  can  only  imagine 
that  it  must  have  been  Mr.  Frazier’s  request;  I  haven’t 
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any  recollection  of  it.  I  do  remember  that  he 

927  asked  Mr.  Browne  not  to  stay  in  the  room. 

Q  Yon  don’t  recall  that  he  said  to  yon  in  so 
many  words,  “Mr.  Davis,  yon  stay  here  in  the  room,” 
do  yon?  A  No,  sir. 

Q  Bnt  yon  just  remained?  A  I  did. 

Q  And  yon  realized,  as  a  result  of  what  yon  heard, 
that  there  was  a  confidential  communication  between  Miss 
Nyman  and  Mr.  Frazier;  is  that  right?  A  It  didn’t 
occur  to  me  at  all.  I  knew  that  he  was  taking  data  for  a 
will,  and  I  jnst  supposed  he  wanted  me  there  as  a  wit¬ 
ness  to  what  she  said. 

Q  Now —  A  He  wouldn’t  have  hesitated — he  was  a 
friend  of  mine — he  wouldn’t  have  hesitated  to  ask  me  to 
leave  the  room  if  he  had  wanted  to. 

Q  Now,  after  yon  left  with  Mr.  Frazier,  as  I  under¬ 
stand  your  testimony,  yon  and  he  and  Mr.  Browne  drove 
down  together?  A  No,  sir. 

Q  Well,  what  happened?  A  We  drove  to  Mr. 
Browne’s  house,  where  we  left  him. 

Q  Oh,  I  see;  but  yon  left  the  home  together  in 

928  one  automobile?  A  That’s  right. 

Q  And  yon  discussed  the  business  that  had  been 
referred  to  by  Miss  Nyman?  A  I  didn’t  testify  to  that 
because  I  haven’t  any  recollection  of  it. 

Q  Well,  isn’t  it  your  recollection  today  that  you  never 
mentioned  to  Mr.  Browne  what  happened  in  that  room? 
A  No,  sir;  I  have  no  recollection  of  that.  I  know  I 
mentioned  one  thing,  though,  because  I  hadn’t  heard  of 
it  before,  and  I  wanted  to  know  about  it. 

Q  Well,  I  am  not  asking  you  anything  but  is  it  your 
testimony  today  that  you  didn’t  refer  to  that  conversa¬ 
tion  that  you  had  overheard  when  you  and  Mr.  Browne 
and  Mr.  Frazier  were  riding  away  from  the  rest  home? 

A  With  one  exception;  that  is  my  recollection. 

Q  Now,  Mr.  Davis,  as  I  understand  your  testimony, 


you  saw  a  copy  of  an  alleged  will  drawn  by  Miss  Mildred 
Nyman,  is  that  correct?  A  I  saw  the  original  or  the 
copy  in  Mr.  Kertz’  office,  I  don’t  know  which  it  was,  I 
haven’t  any  idea. 

Q  Had  you  ever  seen  it  before  that  time?  A  No,  sir. 

Q  You  had  merely  been  told  that  a  will  had  been 

929  executed?  A  That’s  right. 

Q  And  who  told  you  that  it  had  been  executed? 
A  Either  Mr.  Browne  or  Mr.  Frazier;  I  don’t  know 
which  one.  I  haven’t  any  idea. 

Q  Now,  there  wasn’t  any  reason  why  you  should  fur¬ 
ther  confer  with  Mr.  Frazier  about  Miss  Nyman’s  will, 
was  there?  A  Not  that  I  know  of,  no. 

Q  Well,  you  knew  that  you  were  not  an  intended  bene¬ 
ficiary  under  that  will,  didn’t  you?  A  Absolutely. 

Q  And  you  knew  that  Mr.  Browne  was  an  intended 
beneficiary?  A  That’s  right. 

Q  Now,  did  you  on  behalf  of  Mr.  Browne  ask  Mr. 
Frazier  whether  the  will  had  been  signed  or  not?  A  Mr. 
Browne  never  asked  me  that. 

Q  Now,  from  the  fall  of  1951  to  the  date  Miss  Nyman 
died,  you  never  again  visited  the  rest  home?  A  That’s 
right. 

Q  And  you  never  again  saw  her?  A  That’s  right. 

Q  And  you  never  again  had  any  communication 

930  with  her,  direct  or  indirect?  A  That’s  right. 

Q  Now,  as  I  understand  you,  sir,  after  you 
learned  that — strike  that. 

Did  you  eventually  learn  that  Miss  Mildred  Nyman  had 
died?  A  Yes,  sir. 

Q  Who  told  you  that?  A  I  haven’t  the  slightest 
idea. 

Q  Was  it  Mr.  Browne?  A  I  don’t  know.  I  wouldn’t 
hesitate  to  say  so  if  I  remembered  but  I  just  don’t  re¬ 
member. 

Q  Well,  after  you  learned —  A  My  recollection  is, 
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if  yon  want  to  know  that,  if  that  is  worth  anything  to  yon, 
that  I  didn’t  know  anything  about  it  until  after  the  fu¬ 
neral. 

Q  Well,  how  did  you  find  out  about  the  funeral?  A 
I  don’t  know,  but  my  recollection  is  that  that  was  the 
first  I  heard  about  it  after  that.  That  is  just  my  recol¬ 
lection. 

Q  Now,  after  you  learned  that  the  lady  had  died,  did 
you  take  Mr.  Browne  to  Mr.  Kertz’  office?  A  Do  what? 

Q  Did  you  take  Mr.  Browne  to  Mr.  Kertz’  office?  A 
Immediately  after  I  learned  that  she  died? 

931  Q  I  don’t  care  whether  it  was  immediately  or 
any  time  thereafter.  A  I  didn’t  take  Mr.  Browne 

to  Mr.  Kertz’  office  until  it  was  necessary  for  him  to 
authorize  Mr.  Kertz  in  writing  to  get  his  papers  out  of 
Mr.  Frazier’s  file. 

Q  Well,  then,  the  answer  to  the  question  I  just  asked 
you  is  that  you  did  take  him  there,  isn’t  it?  A  But  I 
had  seen  Mr.  Kertz  several  times  on  my  own  affairs  first. 

Q  I  am  not  concerned  about  that,  Mr.  Davis.  I  am  ask¬ 
ing  you  the  simple  question : 

Did  you  take  Mr.  Browne  to  Mr.  Kertz’  office  after 
you  learned  that  Mildred  Nyman  had  died?  A  Yes,  but 
it  had  no  connection  with  learning  that  she  died;  the  two 
are  not  connected  at  all. 

Q  Well,  the  fact  is  that  you  took  him  there;  is  that 
it?  A  Yes,  sir. 

•  •  •  • 

BY  MR.  DENIT: 

Q  In  your  presence,  Mr.  Browne  arranged  to  employ 
Mr.  Kertz  as  his  attorney;  is  that  correct?  A 

932  That’s  right. 

Q  Now',  some  time  thereafter  at  your  suggestion 
Mr.  Browne  discharged  Mr.  Kertz  and  employed  some¬ 
body  else  to  represent  him,  didn’t  he?  A  That’s  right. 

•  •  •  • 


552  A 


Francis  S.  Browne 

the  Caveatee,  having  been  previously  sworn,  resumed 
as  a  witness  in  his  own  behalf,  and  was  further  examined 
and  testified  as  follows: 

Direct  Examination 

BY  MB.  QUIMBY: 

•  •  •  • 

Q  Now,  you  were  asked  when  you  were  on  the  stand 
before,  I  believe,  some  questions  concerning  a  suit  which 
you  filed  in  Municipal  Court,  and  I  am  now  refer- 
933  ring  to  Plaintiffs’  Exhibits  20-A  and  20-B. 

Do  you  recall  being  asked  about  that  suit  which 
you  and  Mrs.  Browne  filed  in  Municipal  Court  against  the 
National  Savings  and  Trust  Company  as  Executors  of 
the  Estate  of  Elma  Nyman! 

Do  you  remember  being  asked  about  that!  A  I  re¬ 
member  being  asked  about  it. 

Q  Now,  why  did  you  file  that  suit,  Mr.  Browne!  A 
I  guess  it  was  on  the  advice  of  the  people  at  the  Trust 
Company. 

Q  You  mean  the  National  Savings  and  Trust  Com¬ 
pany!  A  Yes. 

Q  Did  they  tell  you  to  file  a  suit!  A  I  believe  they 
did. 

Q  You  were  represented  there  by  attorneys  by  the 
name  of  Davis  and  Gibbs;  is  that  right!  A  Yes. 

Q  Now,  Mr.  Davis,  in  that  case,  was  he  related  to  the 
Mr.  Davis  that  was  just  on  the  stand!  A  Oh,  no. 

Q  Did  Davis  and  Gibbs  prepare  that  paper  for  you! 
A  I  am  pretty  sure  they  did. 

MB.  DENIT:  May  I  get  that  question  repeated! 
I  didn’t  hear  it. 

•  •  •  • 
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934  BY  MR.  QIJIMBY: 

Q  Now  did  you  have  any  discussion  with  Davis 
and  Gibbs  before  yon  filed  this  paper,  do  yon  remember? 

A  No  I  can’t  remember. 

Q  Do  yon  remember  going  to  their  office  about  it?  A 
Mr.  Davis’  office,  the  Washington  Loan  and  Trust  Build¬ 
ing. 

Q  Is  that  where  Davis  and  Gibbs  have  their  office?  A 
Well,  it  is  not  a  firm.  Mr.  Gibbs  has  an  office  on  L  Street, 

I  believe,  and  Mr.  Davis  has  been  in  the  Washington 
Loan  and  Trust  Company  for  many  years. 

Q  Now,  do  you  remember  going  in  and  discussing  this 
matter  with  them?  A  I  do  not. 

Q  Now,  Mr.  Browne,  I  will  ask  you  if  at  any  time 
in  your  lifetime  and  particularly  some  time  around  or 
near  the  date  of  November  13,  1952,  you  at  any  time 
attempted  by  fraud  to  do  anything  to  injure  one  way 
or  the  other  any  interest  of  Mildred  Nyman?  A  Abso¬ 
lutely  not. 

Q  Now  I  will  ask  you,  did  you  at  any  time  practice 
any  kind  of  deceit  against  her?  A  Absolutely 

935  not 

Q  Did  you  ever  try  to  exercise  any  undue  in¬ 
fluence?  A  Absolutely  not. 

Q  Or  any  duress?  A  Same  answer. 

Q  Or  any  coercion. 

And  have  you  any  knowledge  of  anybody  else  on  your  j 
behalf  doing  any  such  thing?  A  No,  sir. 

Q  What  did  you  try  to  do  for  Mildred  Nyman,  if  any¬ 
thing?  A  I  did  everything  in  my  power  to  aid  her,  to  ! 
give  her  comfort,  to  care  for  her  and  her  interests. 

Q  Why?  A  Why? 

Q  Why  did  you  do  that?  A  She  was  my  cousin,  i 
She  was  all  alone  in  the  world.  Nobody  else  evidenced 
any  interest  in  her  whatever. 


Cross  Examination 


BY  MR.  DENIT: 

Q  Who  at  the  National  Savings  and  Trust  Company 
suggested  that  you  file  the  suit  in  the  Municipal  Court? 
A  I  think  it  was  Mr. — the  only  man  I  talked  to 

936  was  Mr.  Lawrence. 

Q  And  did  he  indicate  that  to  you  by  letter 
or  orally?  A  Verbally. 

Q  Did  you  receive  a  letter  from  the  National  Sav¬ 
ings  and  Trust  Company  in  which  they  told  you  they 
were  rejecting  the  claim  that  you  presented?  A  I 
don’t  recall  it.  If  I  did,  I  don’t  recall  it. 

Q  Wasn’t  it  as  a  result  of  the  letter  of  rejection 
that  you  employed  Messrs.  Davis  and  Gibbs  to  represent 
you?  A  I  guess  yes. 

Q  Then  you  did  receive  a  letter  rejecting  the  claim? 
A  I  don’t  know  that  I  received  a  letter. 

Q  Now,  you  have  told  us,  and  your  wife  has  like¬ 
wise,  that  you  signed  and  swore  to  the  proof  of  claim  in 
evidence  as  Plaintiffs’  Exhibit  No.  18-A  and  the  state¬ 
ment  attached  as  18-B.  A  I  have  no  recollection  of 
that  paper  at  all,  sir. 

Q  Well,  look  at  the  paper.  A  I  looked  at  the  paper 
but  I  have  no  recollection  of  it. 

Q  Does  it  contain  your  genuine  signature?  A 

937  That  is  my  signature. 

•  •  •  • 

BY  MR.  DENIT: 

Q  Well,  now,  do  you  mean  to  tell  the  Court  and  the 
jury  that  you  don’t  recollect  the  circumstances  under 
which  you  signed  that  paper  and  swore  to  it?  A  I 
do  not. 

Q  Well,  wasn’t  this  the  same  claim  that  you  employed 
Messrs.  Davis  and  Gibbs  to  sue  upon  in  the  Municipal 
Court?  A  No. 

938  Q  It  was  not?  A  No. 

Q  Your  recollection  is  clear  about  that,  is  it? 


A  Yes,  sir. 

Q  What  was  the  difference  between  them?  A  Just 
$2,300.00. 

Q  $2,300.00?  A  Yes. 

Q  This  claim,  Mr.  Browne,  is  for —  A  $3,100. 

Q  Put  on  yonr  glasses  a  moment.  A  And  the  other 
one  was  for  $800. 

Q  Pnt  on  yonr  glasses  a  moment,  will  yon,  sir?  A 
Yes,  sir. 

Q  You  and  Mrs.  Browne  claimed  $3,171.28.  A  I 
don’t  recall  that  at  all. 

Q  That  is  what  appears  above  yonr  signature,  isn’t 
it?  A  It  appears  above  my  signature  but  I  do  not 
recall  it. 

Q  Now,  in  the  Municipal  Court,  which  is  the  pro¬ 
ceeding  you  employed  Messrs.  Davis  and  Gibbs  to  file, 
you  and  Mrs.  Browne  claimed  $3,171.28,  didn’t 
939  you?  A  I  repeat,  I  do  not  recall  it. 

Q  Well,  look  at  the  paper.  A  I  looked  at  the 
paper.  I  have  seen  the  paper,  but  I  cannot  recall  ever 
having  anything  to  do  with  it. 

Q  Are  the  signatures  which  appear  here  your  signa¬ 
ture?  A  That  is  my  signature. 

Q  And  your  wife’s  signature. 

Now,  as  a  result  of  this  Municipal  Court  suit,  you 
and  your  wife  actually  received  $400.00  from  the  Na¬ 
tional  Savings  and  Trust  Company,  didn’t  you?  A 
That  is  another  proposition. 

Q  Well,  what  proposition  was  that?  A  It  was  a 
smaller  amount. 

Q  A  smaller  amount.  A  Yes. 

Q  You  heard  read  here  yesterday  to  the  jury  a  re¬ 
lease  signed  by  you  and  Mrs.  Browne  in  which  this 
identical  Municipal  Court  suit  was  referred  to,  didn’t 
you?  A  I  don’t  recall  that. 

Q  You  don’t  recall  what  happened  yesterday  about 
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that?  A  I  don’t  recall  that  this  was  in  what  was  read 
yesterday. 

940  Q  And  yon  got  $400.00  for  releasing  this 
claim,  didn’t  yon?  A  It  wasn’t  my  understand¬ 
ing  that  this  was  the  item. 

Q  Well,  what  was  your  understanding?  A  $800.00. 

Q  $800.00?  A  Yes,  sir. 

Q  And  did  yon  sign  and  swear  to  the  release  that 
was  offered  in  evidence  here  yesterday  on  the  theory 
that  it  was  an  $800.00  claim  yon  were  signing?  A  I 
believe  so. 

Q  As  a  matter  of  fact,  didn’t  yon  in  that  release 
authorize  your  attorneys  to  release  this  claim  in  the 
Municipal  Court?  A  I  have  to  repeat  that  I  do  not 
recall  that. 

Q  In  any  event,  was  the  filing  of  this  suit  against 
Elma’s  estate  one  of  the  acts  of  kindness  that  yon 
thought  yon  were  doing  for  Mildred?  A  That  was 
way  back  there. 

Q  Way  back  there.  A  Yes. 

Q  That  was  on  November  7,  1952,  wasn’t  it?  A  I 
repeat  the  same.  I  do  not  recall  this. 

Q  Wasn’t  that  November  7,  1952,  the  date  of 

941  the  filing  of  that  suit  approximately  the  time  that 
yon  and  Mr.  Davis  and  Mr.  Frazier  went  out  to 

the  rest  home  to  get  a  will  drawn?  A  I  have  no  recol¬ 
lection  of  this,  sir. 

Q  I  am  not  asking  about  that.  A  Well,  all  right, 
if  I  don’t  recollect  it  I  can’t  tell. 

Q  Now,  do  yon  recollect  going  to  the  rest  home  with 
Mr.  Davis  and  Mr.  Frazier?  A  I  do,  sir. 

Q  Sir?  A  I  do. 

Q  And  yon  went  there  with  Mr.  Davis  on  three 
occasions,  didn’t  yon?  A  I  did. 

Q  You  went  there  with  Mr.  Frazier  on  two  occa¬ 
sions?  A  One. 
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Q  One.  A  Yes. 

Q  Winch  was  that?  A  The  time  Mr.  Davis  and  I 
went  out  there,  Mr.  Frazier  went  back  by  himself. 

Q  And  you  didn’t  see  him  that  day  at  all?  A  No, 
sir. 

Q  Now,  was  the  filing  of  this  suit  what  you 

942  regarded  as  an  act  of  kindness  for  Mildred?  A  I 
repeat  what  I  tell  you,  I  do  not  recollect  this. 

Q  Well,  was  the  receiving  from  the  National  Savings 
and  Trust  Company  of  $400.00  from  Elma’s  estate  what 
you  regarded  as  an  act  of  kindness  to  Mildred?  A  I 
have  very  little  recollection.  I  knew  that  those  certain 
sums  I  had  spent  and  Mr.  Lawrence  refused,  so  I  put  it 
in  the  hands  of  Mr.  Gibbs. 

Q  Now,  was  the  making  of  a  claim  against  Elma’s 
estate  of  $1,025.00  for  merchandise  you  claimed  you 
had  purchased,  what  you  regarded  as  an  act  of  kind¬ 
ness  to  Mildred?  A  I  lived  a  good  many  years  with 
my  hand  in  my  pocket.  I  was  a  salesman  on  the  road. 
I  got  a  check  every  Saturday  night,  and  I  had  to  have 
another  one  the  next  Saturday  night.  I  kept  no  ac¬ 
count  in  books.  I  spent  money  for  various  people,  and 
this  is  some  of  the  money  that  I  spent. 

Q  Was  the  making  of  a  claim  against  Elma’s  estate 
for  $828.50  what  you  regarded  as  an  act  of  kindness  to 
Mildred?  A  It  was  an  act  of  justice. 

Q  Was  the  making  of  a  claim  for  $800.00  against 
Elma’s  estate  what  you  regarded  as  an  act  of  kindness 
to  Mildred? 

943  ME.  QUIMBY:  He  just  answered  that,  if  Your 
Honor  please.  He  said  he  thought  it  was  an  act 

of  justice. 

•  •  •  • 

BY  ME.  DENIT: 

Q  Was  that  what  you  regarded  as  an  act  of  kindness 
for  Mildred?  A  I  don’t  think  it  was  an  unkindness 
to  expect  to  get  something  that  a  person  you  had  spent 
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money  for  them. 

Q  Yon  ultimately  settled  the  claim  that  began  with 
$1,025.00,  was  reduced  to  $828.00,  and  then  to  $800.00 
and  then  increased  to  $3,171.00,  you  ultimately  settled 
that  for  $400.00.  A  I  have  told  you  repeatedly  I 
didn’t  remember  anything  about  this  at  all,  this  larger 
amount;  no  recollection  of  it  whatever. 

Q  Now,  Mr.  Browne,  you  said  that  you  never  prac¬ 
ticed  any  deceit  upon  Mildred  Nyman. 

Did  you  ever  tell  Mildred  that  she  had  made  what 
purported  to  be  a  will  dated  November  13,  1952?  A 
Will  you  say  that  again,  please,  sir? 

•  •  •  • 

944  I  never  did. 

Q  Did  you  ever  tell  Mildred  that  Mr.  Frazier 
and  Mr.  Davis,  your  friend  of  about  a  year  at  that 
time,  had  called  on  her  to  get  her  to  make  a  will?  A 
No,  sir. 

Q  You  knew  that  Mr.  Frazier  was  not  Mildred’s 
lawyer,  didn’t  you?  A  Beg  pardon? 

Q  You  knew  that  Mr.  Frazier  was  not  Mildred’s 
lawyer,  didn’t  you?  A  Yes,  sir. 

Q  You  were  aware  of  the  fact  that  in  November, 
1952,  the  National  Savings  and  Trust  Company  was 
acting  as  Conservator  for  Mildred,  were  you  not?  A 
Yes,  sir. 

Q  And  you  were  the  man  who  instigated  that,  were 
you  not?  A  Yes,  sir. 

Q  Did  you  ever  disclose  to  anybody  connected  with 
the  National  Savings  and  Trust  Company  that  Mr. 
Frazier  had  been  out  to  the  house — out  to  the  rest 
home?  A  No,  sir. 

Q  You  instigated  the  proceeding  to  have  the  Na¬ 
tional  Savings  and  Trust  Company  appointed  as  Con¬ 
servator  because  you  had  implicit  confidence  in 

945  that  organization,  didn’t  you?  A  I  had  at  that 
time. 
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Q  And  yon  had  no  reason  to  distrust  them  in  any 
way?  A  With  them? 

Q  Yes.  A  I  talked  to  Mr.  Brault;  I  guess  it  was 
Mr.  Brault — some  lawyer. 

Q  Now,  you  heard  Miss  Margie  Gallagher  testify 
here  yesterday,  did  you  not?  A  I  did. 

Q  You  heard  her  say  that  she  overheard  two  con¬ 
versations  between  Mr.  Lawrence  and  Miss  Mildred 
Nyman  that  occurred  during  the  month  of  December, 

1951,  did  you  not?  A  Yes  sir. 

Q  And  you  heard  her  say  that  shortly  after  those 
conversations  she  told  you  about  them?  A  Yes,  sir. 

Q  That  is  true,  isn’t  it?  A  Yes,  sir. 

Q  You  knew  that  Mr.  Lawrence  was  Trust  Officer 
of  the  National  Savings  and  Trust  Company,  didn’t 
you?  A  Yes,  sir. 

946  Q  Now,  knowing  that  and  knowing  that  Miss 
Gallagher  had  reported  these  conversations  to 
you,  yet  you  were  willing  to  have  the  National  Savings 
and  Trust  Company  appointed  as  Conservator  for  her 
estate?  A  That  was  before  that. 

Q  Well,  the  Conservator  was  appointed  on  April  9, 

1952,  and  you  signed  the  petition  in  March  of  1952.  A 
Yes,  sir. 

Q  Which  would  have  to  be  three  months,  at  least, 
after  December,  wouldn’t  it?  A  But  when  I  found 
that  Trust  Officer  was  trying  to  get  a  deed  in  his  behalf, 
then  I  lost  all  confidence  with  the  National  Savings  and 
Trust. 

Q  Well,  you  found  out  about  that  Trust  Officer,  ac¬ 
cording  to  your  own  testimony  here,  some  time  in  De¬ 
cember  of  1951.  A  Oh,  I  don’t  know  how  far  back  I 
knew  him. 

Q  Well,  now,-  you  have  made  an  assertion  to  this 
Court  and  jury,  sir,  that  after  you  found  out  that  that 
Trust  Officer  was  trying  to  get  a  will  made  for  himself, 
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yon  lost  confidence  in  the  National  Savings  and  Trust 
Company.  A  Yes,  sir. 

Q  And  you  have  said  to  this  jury  that  you  heard 
about  that  in  December  of  1951.  A  I  can’t  tell 

947  you  the  date  at  which  I  heard  it. 

Q  Didn’t  you  just  a  moment  ago  say  you 
heard  Miss  Gallagher’s  testimony?  A  I  heard  her 
testimony. 

Q  That  she  told  you?  A  What? 

Q  That  she  told  you?  A  She  told  me,  yes. 

Q  You  heard  her  testify,  didn’t  you?  A  Yes. 

Q  And  you  said  that  she  did  tell  you.  A  She  did 
tell  me,  yes. 

Q  And  that  was  in  December  of  1951.  A  I  don’t 
know  the  date.  I  don’t  know  the  date. 

Q  Well,  when  do  you  say  she  told  you?  A  The 
day  after  she  heard  the  conversation. 

Q  And  if  she  said  that  day  was  on  Christmas  Eve, 
1951,  that  would  mean  that  she  told  you  on  Christmas; 
is  that  right?  A  I  don’t  know  that. 

Q  Well,  it  was  the  day  after  she  heard  the  conversa¬ 
tion.  A  Well,  she  may  have  been  wrong  on  the  date. 

Q  But  in  any  event  she  told  you.  A  She 

948  told  me,  yes. 

Q  And  it  was  in  December  of  1951.  A  I 
don’t  know  what  date.  I  do  not  know  what  date. 

Q  Now,  do  you  claim  that  she  didn’t  tell  you  in  De¬ 
cember  of  1951?  A  I  do  not  know  the  date  she  told 
me.  I  know  what  she  told  me  the  next  day,  whatever 
date  it  was. 

Q  Now,  Mr.  Browne,  let’s  see  if  you  and  I  can  under¬ 
stand  each  other.  I  understood  you  to  say  that  you 
heard  Miss  Gallagher  testify  yesterday —  A  Yes,  sir. 

Q  — that  she  told  you  the  day  after  she  overheard  the 
conversation.  A  That  is  all  right — 

Q  — the  substance  of  the  conversation.  A  Yes,  sir. 
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Q  And  she  said  that  was  on  Christmas  Eve.  A  I 
couldn’t  tell  you. 

Q  Well,  you  heard  it,  didn’t  you?  A  Well,  maybe 
she  said  that  but  I  don’t  know  that  that  was  the  date. 

Q  Was  it  a  month  after  that?  A  I  think  it  was  the 
day  after  she  heard  that  she  told  me.  Now,  if  she  knows 
the  date,  I  do  not  know  the  date. 

949  Q  All  right. 

And  if  it  was  the  day  after  she  heard  it,  and  she 
heard  it  as  she  claimed  on  the  24th  day  of  December, 
1951,  you  knew  about  it  on  Christmas  Day,  didn’t  you? 
A  I  couldn’t  tell  you  whether  it  was  Christmas  Day  or 
New  Year’s  Day  or  what  day.  She  told  me  the  day 
after  she  heard  the  conversation. 

Q  Now,  you  say  that  you  eventually  lost  confidence 
in  the  National  Savings  and  Trust  Company.  When  did 
that  take  place?  A  Well,  I  tried  to  talk  to  some  of  the 
officers  down  there  about  that  instance,  and  they  brushed 
me  off. 

Q  Well,  was  it  after —  A  Mr.  Bruce  Baird  and 
Mr. —  — the  Chief  Trust  Officer — they  brushed  me  off. 
I  told  them  I  had  something  to  tell  them  and  they  didn’t 
want  to  listen  to  me. 

Q  Was  it  after  the  Trust  Company  had  rejected  your 
several  claims  against  Elma’s  estate?  A  May  I  make 
a  little  statement,  Judge? 

THE  COURT:  If  it  is  in  explanation  of  some  answer 
you  have  made,  you  may,  yes. 

THE  WITNESS:  Well,  what  I  was  going  to  say  to 
you,  sir: 

I  was  in  the  banking  business  for  twenty  years. 

950  I  have  been  everything  but  President  in  a  bank; 
and  the  idea  that  a  Trust  Officer  would  betray  his 

trust,  as  that  man  did,  was  very  unpleasant  to  me,  and 
if  I  could  have  in  any  way — 

As  I  told  you,  I  tried  to  talk  to  the  higher  officers  and 
they  brushed  me  off. 
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Now,  to  me,  it  is  a  sad  thing  that  this  thing  must  be 
paraded  in  public,  that  an  officer  in  a  big  institution 
like  that  would  betray  his  trust.  It  is  a  shameful  thing 
to  me. 

THE  COURT:  Well,  I  think  you  are  being  asked 
right  now,  Mr.  Browne,  whether  or  not  you  did  bring 
this  conversation  that  has  been  testified  about  to  the 
attention  of  the  bank.  I  think  that  is  what  Mr.  Denit 
is  asking  you. 

THE  WITNESS:  I  spoke  to  them. 

THE  COURT:  All  right. 

THE  WITNESS:  And  they  brushed  me  off. 

BY  MR.  DENIT: 

Q  Now,  was  that  after  the  Trust  Company  had  re¬ 
jected  the  four  claims  that  you  successively  presented? 
A  Oh,  I  couldn’t  tell  you. 

Q  Well,  why  not?  A  Well,  because  I  don’t  remem¬ 
ber  particular  dates.  I  don’t  keep  a  set  of  books.  I  am 
just  a  very  simple,  a  very  humble  citizen  today. 
951  Q  It  never  occurred  to  you  to  write  a  letter  to 
the  Trust  Company,  did  it?  A  No,  I  never 
thought  of  that.  I  went  in  there  and  they  turned  me 
down.  Mr.  Bruce  Baird  and  Mr.  J. — somebody — Hall. 

Q  Now,  will  you  tell  us  when  you  went  in  there?  A 
When? 

Q  Yes,  sir.  A  Oh,  a  few  days  after  I  got  this  in¬ 
formation. 

Q  And  you  are  not  able  to  tell  us  when  you  got  the 
information?  A  No,  I  don’t  know  the  date. 

Q  Now,  Mr.  Browne,  at  the  time  you  went  in  there, 
did  you  present  a  claim  for  $1,025.00  for  medicines  that 
you  claimed  to  have  bought  for  Elma?  A  I  spent  that 
money. 

Q  I  didn’t  ask  you  that. 

At  the  time  you  went  in  there,  whatever  time  it  was — 
A  What  do  you  mean,  about  this  conversation? 
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Q  Yes,  sir.  A  Oh,  no,  no,  that  was  entirely  separate 
and  apart. 

Q  Now,  the  claim  for  compensation  that  yon  and 
yonr  wife  asserted  was  actually  presented  to  Mr.  Lester 
A  Lawrence,  wasn’t  it?  Right?  A  Yes. 

952  Q  And  he  was  the  man  that  yon  have  just  told 
the  Judge  you  had  evidence  of  a  betrayal  of  con¬ 
fidence;  right?  A  This  was  long  before  that. 

Q  Now,  you  point  your  finger  to  something  and  say, 
“This  was  long  before  that.”  What  do  you  mean  by 
that?  A  What? 

Q  What  do  you  mean  by  your  answer?  A  Well, 
weeks  or  months  before  that. 

Q  You  mean  that  the  suit  in  the  Municipal  Court 
which  was  filed  in  November  of  1954  was  weeks  and 
months  before  the  alleged  conversation?  A  I  have  no 
recollection  of  this,  sir,  at  all.  No  recollection. 

Q  You  just  pointed  to  it  with  your  finger.  A  What? 

Q  You  just  pointed  to  that  document  with  your  finger 
and  it  is  in  evidence  here.  A  Yes;  I  have  no  recollec¬ 
tion  of  that  at  alL 

Q  It  is  in  evidence  as  Plaintiffs’  Exhibits  No.  20-A 
and  20-B.  A  I  have  no  recollection  of  it  at  all. 

Q  But  you  told  the  jury  just  a  moment  ago  that 
this — referring  to  Exhibits  20-A  and  20-B — was 

953  before  the  conversation  that  you  have  complained 
of. 

Now,  what  is  the  fact?  A  As  I  tell  you,  I  have  no 
recollection  of  the  dates. 

Q  Now,  Mr.  Browne,  you  have  said  that  you  did 
everything  in  your  power  to  aid  these  girls  in  any  way 
that  you  could,  as  long  as  they  lived?  A  I  did,  sir. 

Q  Didn’t  Elma  Nyman  pay  you  for  every  dollar  that 
you  expended  for  groceries?  A  Yes. 

Q  Didn’t  she  pay  you  for  the  several  things  that  you 
claim  you  bought  for  her?  A  Not  always. 
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Q  Do  you  know  any  one  instance  where  she  didn’t 
pay  you?  A  They  are  beyond  my  recollection,  the  num¬ 
ber. 

Q  Beyond  your  recollection?  A  Yes,  sir. 

Q  As  a  matter  of  fact,  she  made  a  payment  to  you  of 
$35.00  within  a  couple  of  months  of  the  time  she  was 
moved  from  her  home  to  the  rest  home;  is  that  right? 
A  How  much? 

Q  $35.00.  A  Don’t  recall  it. 

954  Q  Don’t  recall  it  A  No,  sir. 

Q  You  do  recall  her  paying  you  from  time  to 
time  for  little  bills  that  were  incurred,  don’t  you?  A 
Yes,  sir,  many  of  them. 

Q  And  at  the  time  you  presented  your  claim  to  the 
National  Savings  and  Trust  Company  in  its  four  suc¬ 
cessive  forms,  you  had  no  evidence  whatever  of  any  cash 
outlays  for  these  ladies,  did  you?  A  Of  any  what? 

Q  Any  cash  outlays?  A  I  had  many  of  them. 

Q  Did  you  present  any  evidence —  A  No. 

Q  — to  the  National  Savings  and  Trust  Company?  A 
No,  sir. 

Q  And  you  didn’t  present  the  evidence  because  you 
didn’t  have  it;  isn’t  that  correct?  A  Well,  I  paid  those 
things  and  just  put  the  bills  away. 

Q  Now,  Mr.  Browne,  you  told  the  National  Savings 
and  Trust  Company  in  one  of  your  communications  that 
you  were  what  might  be  referred  to  as  a  poor  re- 

955  lation.  A  That’s  right. 

Q  And  the  Nyman  sisters  were  regarded  as 
well-to-do?  A  That’s  true. 

Q  Now,  were  you  as  a  poor  relation  spending  money 
out  of  your  pocket  and  not  being  reimbursed  by  your 
well-to-do  relatives?  A  Yes,  sir. 

Q  But  you  couldn’t,  when  it  came  time  to  present  a 
claim,  submit  any  evidence  of  any  cash  outlays  that  you 
had  made?  A  That  is  true. 
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Q  That  is  true,  isn’t  it?  A  Yes. 

Q  And  yon  continued  to  make  your  claims  over  a 
period  of  more  than  one  year  after  Elma’s  death,  didn’t 
yon?  A  I  don’t  recall  this  at  alL 
Q  Don’t  yon  remember  that  yon  started  to  make 
claims  in  December  of  1951?  A  No,  sir. 

Q  And  yon  continued  to  make  claims  until  yon  were 
finally  given  a  settlement  in  April  of  1953?  A  No,  sir. 

•  •  •  • 

957  Redirect  Examination 
BY  MB.  QUIMBY: 

Q  Mr.  Browne,  do  yon  know  to  what  church  Mr.  Fra¬ 
zier  belonged?  A  Calvary  Baptist. 

Q  Is  that  the  same  one  yon  attended  that  yon  testi¬ 
fied  about?  A  Yes,  sir. 

Q  Yon  were  asked  by  Mr.  Denit  something  about  your 
signing  that  petition  for  the  appointment  of  the  Conserva¬ 
tor.  Do  yon  remember  him  asking  yon  about  that?  A 
Yes,  sir. 

Q  Will  yon  tell  ns  why  yon  signed  that  paper?  A  A 
man  had  cheated  my  sister  out  of  $10,000.00  and 

958  she  had  about  the  same  mental  caliber  as  Mildred, 
and  I  feared  that  someone  would  do  something  to 

her,  and  I  felt  that  the  National  Savings  and  Trust  were 
the  right  people. 

Q  How  old  are  yon  now,  Mr.  Browne?  A  I  was  84 
yesterday. 

•  •  •  • 

! 

i 

Recross  Examination 

BY  MB.  DENIT :  j 

Q  Mr.  Browne,  I  understood  yon  to  say  not  once  but 
several  times  that  yon  had  no  recollection  of  having 
signed  that  petition.  A  I  didn’t  say  “that  petition.”  | 
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That  thing  yon  had  here. 

Q  Well,  that  thing  I  had  there,  as  yon  have  expressed 
it,  is  the  paper  which  is  in  evidence  here  as  Plaintiffs’ 
Exhibit  No.  9,  isn’t  it?  A  I  don’t  know  as  I  have  seen 
this  before. 

MR  QUIMBY :  If  Yonr  Honor  please,  I  think  he  tes¬ 
tified  that  he  signed  the  petition  bnt  he  didn’t  read  it; 
was  his  testimony. 

THE  WITNESS :  I  signed  that  That  is  my  signature. 
I  had  implicit  confidence  in  those  people  at  that  time. 
BY  MR.  DENIT: 

Q  So  yon  signed  it  and  knew  yon  were  signing 

959  a  petition  for  the  appointment  of  a  Conservator. 
A  Yes,  sir. 

•  •  •  • 

'MR.  QulMBY:  If  Yonr  Honor  please,  at  this  time  I 
would  like  to  offer  in  evidence  Defendant’s  Exhibits  Nos. 
2,  3,  5  and  6. 

THE  COURT:  Any  objection  to  any  of  those? 

MR.  DENIT:  No,  Yonr  Honor. 

THE  COURT :  Let  them  be  admitted. 

(Defendant’s  Exhibits  Nos.  2,  3,  5  and  6  were  received 
in  evidence.) 

MR.  QUIMBY :  And  I  would  also  like  to  offer  in  evi¬ 
dence  Plaintiffs’  Exhibit  No.  4.  This  has  not  been  offered 
in  evidence  by  the  plaintiff,  and  I  would  like  to  offer 
that. 

THE  COURT:  That  was  the  letter  from  Dr.  Pincock 
dated  November  7,  1951? 

MR.  QUIMBY :  No,  sir.  This  is  Plaintiffs’  Exhibit 
No.  4.  Yonr  Honor  and  not  Defendant’s  Exhibit  No.  4. 
THE  COURT :  That  is  in  evidence,  I  think. 

MR.  QUIMBY:  I  didn’t  think  so  from  the  rec- 

960  ord,  Yonr  Honor. 

THE  COURT:  Well,  I  meant  the  one  I  was 
referring  to,  Defendants’  Exhibit  No.  4. 
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ME.  QulMBY:  Oh,  yes,  sir. 

THE  COIJBT:  Plaintiffs7  Exhibit  No.  4  is  a  record 
of  the  nursing  home. 

ME.  QUIMBY :  That  is  right 

THE  COURT :  11-13-52 ;  is  that  correct! 

MR.  QUIMBY :  Yes,  sir,  that  is  it. 

THE  COURT :  Any  objection  ? 

MR.  DENIT :  I  don’t  know  what  is  on  it. 

(Document  was  handed  to  Mr.  Denit) 

MR.  QUIMBY:  That  was  a  plaintiffs’  exhibit. 

THE  COURT :  It  is  evidently  one  of  your  exhibits  for 
identification. 

MR.  DENIT:  Yes,  sir.  It  purposely  wasn’t  offered 
in  evidence  because  it  referred  to  the  physical  condition 
of  this  lady  on  the  12th  of  November,  1952. 

We  don’t  object  to  it  if  they  want  to  offer  it 

THE  COURT:  Well,  if  there  is  no  objection,  I  sup¬ 
pose  I  should  admit  it 

All  right. 

(Plaintiffs’  Exhibit  No.  4  was  received  in  evidence.) 

•  •  •  • 

Rebuttal  Evidence  on  Behalf  of  Caveators. 

MR.  DENIT:  Mr.  Lawrence. 

Thereupon 

Lester  A.  Lawrence 

was  called  as  a  witness  in  rebuttal,  for  and  by  the  Cave¬ 
ators,  and  having  been  previously  sworn,  was  examined 
and  testified  as  follows : 

I 

Direct  Examination 

BY  MR.  DENIT:  j 

Q  Mr.  Lawrence,  it  has  been  testified  here  by  Miss 
Gallagher  that  you  visited  the  Cur-Lu  Nursing  Home  on 
Christmas  Eve  in  1951.  A  No,  sir,  I  did  not 
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Q  Why  are  you  able  to  state  categorically  that  yon 
did  not?  A  Becanse  it  has  been  a  cnstom  in  my  family 
for  about  nine  years  now  to  visit  with  my  daughter  and 
have  dinner  with  her  on  Christmas  Eve,  and  we  have  not 
varied  that  custom  one  year  in  nine  years.  It  has  been 
consistent. 

Q  And  who  was  it  customary  to  have  dinner 

962  with?  A  With  whom? 

Q  Yes.  A  Well,  my  wife  would  meet  me  after 
work  on  Christmas  Eve  as  early  as  I  could  get  off  from 
work  and  we  would  then  drive  out  to  my  daughters  house, 
out  in  Virginia. 

Q  Does  your  daughter  have  a  family?  A  She  has 
four  children,  yes,  sir. 

Q  And  was  it  your  custom  to  remain  with  them  during 
the  entire  time  of  Christmas  Eve?  A  We  spend  the 
night  with  them. 

Q  After  dinner,  arranging  presents  for  the  children? 
A  That’s  right. 

Q  And  did  you  in  accordance  with  that  custom  go  to 
your  daughter’s  house  on  Christmas  Eve  and  remain 
there  for  the  entire  evening?  A  I  certainly  did. 

Q  Now,  it  has  been  testified  by  Miss  Gallagher  that 
approximately  a  week  after  Christmas  Eve  you  came  to 
the  rest  home  and  engaged  in  a  conversation  with  Miss 
Mildred  Nyman  at  about  8  o’clock  in  the  evening,  in  her 
room,  and  that  the  following  conversation  was  overheard 
between  you  and  Miss  Mildred  Nyman : 

“I  heard  him  talking  to  Millie  about  a  wilL 

“Millie  says,  ‘Well,  why  make  a  will?’ 

Says :  “I  am  going  to  leave  everything  to  Cousin 

963  Frank.” 

And  he  says,  “Well,  Millie,”  he  says,  “You  know 
Cousin  Frank  is  getting  up  in  years.” 

Then  what? 

“He  says,  ‘Why  don’t  you  just  make  the  will  out  to 
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mef” 

And  she  says,  “Oh,  no,  everything  I’ve  got  Cousin 
Frank  gets.” 

Then  he  says,  “Well,”  he  says,  “You  know  that  you 
have  got  this  sister-in-law’s  daughter.” 

“When  he  said  ‘sister-in-law’s  daughter’  I  stopped,  be¬ 
cause  I  didn’t  know  there  was  a  daughter;  I  thought  there 
was  just  a  sister-in-law,  and  son.” 

He  said,  “You  know  she  will  come  in.” 

And  Millie  says,  “Oh,  no,  she  won’t  come  in  at  all,  be¬ 
cause  we  paid  them  off.” 

Did  you  have  any  such  conversation  with  Miss  Mildred 
Nyman?  A  I  certainly  did  not 

Q  Miss  Gallagher  also  testified  a  couple  of  days  later 
you  came  back,  and  had  this  conversation : 

“  ‘Millie,’  he  says,  T  want  to  bring  a  man  in  here  and 
we  are  going  to  draw  up  a  will.’ 

“And  she  says,  T  told  you  I  don’t  want  no  wilL 
964  Cousin  Frank  will  get  everything.’ 

“Then  he  said,  ‘What  will  happen  then?’ 

“And  she  says,  ‘Why  ask  me  that  question?  You  know 
you  will  take  charge  of  everything.’  ” 

“Then  he  says,  ‘You  know  you  have  got  some  cousins 
up  in  the  country.’ 

“She  says,  ‘Oh,  no,  I  haven’t  I  haven’t  seen  those 
cousins  for  years.’ 

“And  he  said,  ‘Well,  I  am  going  to  bring  a  man  in  and 
I  want  you  to  put  down  all  this  stuff’  and  he  told  her  the 
stuff  to  put  in  the  will” 

Did  you  have  any  such  conversation  with  Miss  Nyman? 
A  I  certainly  did  not 

Q  Now,  did  you  on  one  occasion  take  some  egg  nogg 
to  Miss  Nyman  while  she  was  in  the  rest  home?  A  I 
did. 

Q  Tell  us  about  that 
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965  THE  WITNESS:  I  want  to  explain  that  I 
looked  at  a  1951  calendar  yesterday  and  I  find 

that  the  date  that  I  said  that  I  was  ont  to  see  Miss  Mild¬ 
red  in  the  latter  part  of  December,  that  is  December  22d, 
fell  on  a  Satnrday,  and  that  bronght  back  my  recollection 
a  little  clearer  on  what  happened  on  that  day,  because 
that  was  the  day  that  I  took  the  eggnogg  and  a  little  box 
of  cakes  and  candy  ont  to  Miss  Nyman. 

That  particular  Saturday  morning  Mrs.  Lawrence 
helped  me  to  make  up  that  box  and  she  went  out  there 
with  me  and  she  went  in  with  me  to  See  Miss  Mildred 
Nyman. 

Cross  Examination 
BY  ME.  QTJIMBY: 

Q  Well,  you  went  out  there  right  after  Christ- 

966  mas  too,  didn’t  you?  A  I  went  out  on  the  27th. 

Q  Yes.  A  And  took  Mr.  Brault. 

Q  So  you  were  not  out  there  at  all  from  the  22d  until 
the  27th;  right?  A  Those  were  the  only  two  times  in 
the  latter  part  of  December  that  I  went  out  to  the  rest 
home. 

Q  You  didn’t  go  out  on  Christmas  Day.  A  That 
would  be  impossible,  sir.  I  spent  the  Christmas  Day  with 
my  family. 

Q  No,  I  say  you  didn’t  is  that  your  answer?  A  I 
spend  Christmas  Day  with  my  family  every  year. 

Q  I  say,  if  you  didn’t  go  out  there  on  Christmas  Day, 
is  my  question;  is  that  right?  A  No,  sir,  it  would  be 
impossible  for  the  reason  I  stated. 

Q  What  was  your  purpose  in  going  out  there  on  the 
22d?  A  My  purpose  in  going  out  there;  one,  was  be¬ 
cause  Mr.  Landvoight  had  been  in  to  see  me  the  day  be¬ 
fore,  on  Friday,  December  21st,  and  had  asked  me  if  I 
would  talk  to  Miss  Milldred  Nyman  about  Mrs.  Jenkins. 

Q  Now,  what  time  of  day  or  night  was  it  you  got  out 
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there?  A  On  what  date,  sir? 

967  Q  On  the  22cL  A  It  probably  was  in  the  • 
afternoon,  after  lunch. 

Q  Were  you  ever  there  at  8  o’clock  at  night?  A  Not 
in  December,  sir. 

Q  When  were  you  there  at  8  o’clock  at  night?  A  I 
can’t  remember  that  I  was  there  that  late  at  night.  I 
may  have  been,  but  I  cannot  remember  that  I  was  there 
late  at  night 

Q  Well,  what  is  the  latest  that  you  ever  got  out  there, 
that  you  remember?  A  It  would  be  on  my  way  home 
from  the  office,  or  during  office  hours. 

Q  Now,  what  time  do  you  generally  leave  your  office? 
A  Well,  that  depends.  Our  quitting  hour  is  a  quarter 
of  five. 

Q  -So,  if  you  stayed  there  until  the  regular  time,  it 
would  be  around  6  o’clock  at  least  before  you  got  out 
there.  A  May  have  been. 

Q  And  that  is  the  latest  you  were  ever  out  there;  is 
that  right?  A  That  is  my  recollection,  sir. 

Q  Now,  you  knew,  did  you  not,  sir,  around  the 

968  end  of  December,  that  there  was  some  conversation 
with  her  about  changing  her  will,  didn’t  you?  A 

No,  sir,  I  don’t  remember  that  except  on  the  incident 
that  I  testified  before,  when  Itook  Mr.  Brault  out  there 
on  the  27th. 

Q  And  one  of  the  reasons  you  took  him  out  there  was 
because  she  wanted  to  make  some  change  in  her  will; 
isn’t  that  right?  A  That  is  not  true,  sir. 

Q  And  if  Mr.  Brault  says  he  discussed  that  with  you 
on  the  way  out  there,  that  is  not  true,  is  it?  A  That 
would  be  not  true,  yes. 

Q  You  knew  that  you  remained  in  her  will  as  a  bene¬ 
ficiary  because  you  had  the  will  of  1939,  didn’t  you?  A 
That  was  acknowledged  to  our  bank  in  1939  when  the 
will  was  filed  with  our  bank,  yes,  sir. 
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Q  And  I  say,  yon  knew  that.  A  Certainly,  sir. 

Q  And  yon  knew  that  yon  were  also  named  to  get 
$1,000.00  out  of  her  sister’s  will,  didn’t  yon?  A  If  she 
survived,  yes,  sir. 

Q  Now,  on  December  27th,  was  that  the  first  time  yon 
were  ever  ont  there  with  Mr.  Branlt?  A  That  is  the 
only  time. 

969  Q  And  it  was  dnring  that  conversation  with  her 
that  the  question  of  the  will  came  np,  wasn’t  it?  A 

A  question  of  talking  about  changing — making  some 
change  in  her  estate,  yes,  sir. 

Q  Her  will,  I  am  talking  about.  A  I  am  talking 
about  the  change  in  her  estate,  sir. 

Q  Well,  I  am  asking  yon,  please,  if  yon  don’t  mind, 
wasn’t  that  the  first  time —  A  I  cannot  answer  your 
question  the  way  yon  asked  it,  because  we  weren’t  talking 
about  making  a  wilL 
Q  Well,  let  me  ask  yon: 

Is  it  not  a  fact  that  the  first  time  yon  went  ont  there 
with  Mr.  Branlt  was  December  27,  1951;  if  it  isn’t  a  fact 
that  dnring  that  conversation  when  yon,  Mr.  Branlt  and 
Miss  Nyman  were  together  in  the  room,  that  the  ques¬ 
tion  of  her  changing  her  will  came  np?  A  She  wanted 
to  make  some  changes  in  leaving  her  property,  and  I  im¬ 
mediately  excused  myself.  I  don’t  know  what  went  on 
after  I  left  the  room,  sir. 

Q  Well,  it  did  come  np  about  her  will,  did  it  not, 
Mr. — yon  know  what  a  will  is,  don’t  yon,  Mr.  Lawrence? 
A  I  am  afraid  I  do,  sir. 

Q  Now,  my  question  is,  isn’t  that  the  time  when 

970  it  first  came  np  about  her  changing  her  will?  A  I 
will  put  that — if  yon  put  that  interpretation  on  it, 

I  guess  Ihave  to  say  yes,  but  there  was  no  mention  of 
changing  a  will  in  the  conversation.  She  wanted  to  make 
a  change  in  disposing  of  part  of  her  estate.  When  that 
came  np,  I  excused  myself. 
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BY  MB.  QUIMBY: 

Q  Now,  that  could  only  be  accomplished  by  a  will, 
could  it  not?  A  No  sir.  There  is  another  way  of  chang¬ 
ing  your  disposition  of  yonr  estate,  is  by  a  codicil. 

971  Q  Well,  a  codicil  is  what?  A  A  codicil  is  an 
addition  to  a  will 

Q  And  becomes  a  part  of  the  will,  does  it  not,  sir?  A 
That  is  right  sir. 

•  •  •  • 

Redirect  Examination 
BY  MB.  DENIT: 

Q  Mr.  Lawrence,  at  any  time  did  yon  ever  snggest  to 
Mildred  Nyman  that  she  make  a  will  and  leave  everything 
to  you?  A  I  never  did,  sir. 

*  •  •  • 

Recross  Examination 
BY  MB.  QUIMBY: 

Q  Did  you  make  any  suggestion  that  she  change  her 
will  or  her  codicil  to  her  will  in  any  way  that  might  bene¬ 
fit  you  at  all?  A  No,  sir. 

Q  Having  that  in  mind,  Mr.  Lawrence,  you  are 

972  a  member  of  the  bar,  aren’t  you?  A  Yes,  sir,  I 
am. 

i 

Q  Will  you  tell  us  why  you  excused  yourself  and  went 
out  of  the  room  when  she  started  talking  about  making  a 
codicil  to  her  will?  A  Because  I  didn’t  think  it  was 
proper  for  me  to  be  in  there  at  that  time,  sir.  j 

Q  Why?  A  Because  I — just  for  that  reason. 

Q  Well,  she  wasn’t  going  to  do  anything  in  your  bene, 
fit,  was  she?  A  That,  sir,  I  do  not  know,  because  I  was 
not  present  when  she  discussed  it.  I  was  out  of  the  room. 

Q  Well,  now,  in  your  position  down  there  at  the  bank 
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as  Trust  Officer  and  handling  these  wills  for  these  people 
over  30  years,  like  you  have  told  us  of  the  experience  you 
have  had,  and  being  a  lawyer  and  being  familiar  with 
what  has  to  be  done,  will  you  tell  us  now  why  you  felt 
that  it  was  necessary  for  you  to  leave  the  room  when  you 
were  there  as  a  representative  of  the  bank  who  had  cus-j 
tody  and  was  named  Executor  in  her  will  of  1939,  why 
you  felt  that  you  had  to  leave  just  because  she  wanted  to 
talk  about  some  changes.  A  Because  I  knew  that  my 
name  would  come  up  and  I  did  not  want  to  be  pres- 

973  ent.  It  is  my  policy  never  to  be  present  with  any¬ 
body  if  they  are  talking  to  a  lawyer  about  making 

a  will.  I  knew  that  I  might  be  involved  and  I  knew  that 
I  was  involved  back  in  her  1939  will,  and  it  is  a  good 
policy,  in  my  opinion,  not  to  be  present,  sir. 

Q  Now,  is  that  what  you  mean,  you  knew  vour  name 
would  come  up?  A  I  suspected  my  name  would  come 
up,  yes,  sir. 

•  •  •  • 

Hetty  Green  Lawrence 

called  as  a  witness  in  rebuttal  for  and  by  the  Caveators, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
BY  MR.  DENIT : 

Q  Mrs.  Lawrence,  will  you  state  your  full  name, 
please?  A  Hetty  Green  Lawrence. 

Q  Hetty  Green — not  of  the  pocketbook  family, 

974  right? 

(Laughter.) 

You  are  the  wife  of  Mr.  Lester  A.  Lawrence?  A  I 

a.m_ 

Q  How  long  have  you  been  married?  A  37  years. 

Q  Your  family  consists  of  whom?  A  Three  children 
and  13  grandchildren. 
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Q  Mrs.  Lawrence,  what  has  been  the  custom  and  prac¬ 
tice  of  yon  and  Mr.  Lawrence  with  reference  to  the  use 
of  your  time  on  Christmas  Eve?  A  Well,  on  Christ¬ 
mas — we  are  both  very  sentimental,  particularly  my  hus¬ 
band,  and  when  the  children  were  young,  of  course  we 
always  spent  Christmas  Eve  and  Christmas  together,  and 
then  after  our  oldest  child  was  married  and  after  she 
had  her  first  baby,  which  was  11  years  old  in  October, 
we  always  spent  Christmas  Eve  with  her  and  spent  the 
night,  and  we  were  there  Christmas  morning  to  see  the 
children  come  down  but  before  we  would  go  out  to  visit 
her,  I  would  meet  him  at  the  bank  where  he  got  off  about 
2  o’clock  in  the  afternoon,  and  we  would  have  lunch  to¬ 
gether.  Then  we  would  go  down  to  Hecht’s  store  to  pick 
up  the  other  mother-in-law  who  also  went  to  spend 
Christmas  Eve  with  her  son  and  my  daughter. 

975  We  have  been  doing  that  ever  since  the  Christ¬ 
mas  of — whenever  that  was,  11  years  ago — when 
Karen  was  born.  She  was  bom  October  4th. 

Well,  my  arithmetic  isn’t  so  good  but  she  is  11  years 
old. 

So  we  have  always  done  that,  and  he  and  I  always  had 
lunch  together  on  Christmas  Eve  and  have  spent  the  en¬ 
tire  Christmas  Eve  together  ever  since  we  have  been 
married,  for  37  years. 

Q  Now,  did  you  observe  that  practice  on  the  Christ¬ 
mas  Eve  of  1951?  A  We  did. 

Q  And  was  Mr.  Lawrence  in  vour  company  and  you 
in  his  company  from  the  afternoon  of  Christmas  Eve  un¬ 
til  some  time  during  Christmas  Day?  A  Yes. 

Q  Do  you  recall  going  with  him  to  the  Cur-Lu  nurs¬ 
ing  home  and  calling  on  Miss  Mildred  Nyman  in  1951? 
A  Yes. 

Q  Had  you  known  the  Nyman  sisters  prior  to  that 
time?  A  Oh,  yes,  I  knew  them,  from  the  time  that  the 
children  were  small,  when  we  used  to  live  over — well,  I 
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think  we  first  lived  on  Emerson  Street  and  then 

976  we  moved  to  Longfellow  Street  and  they  lived  on, 
I  believe,  Farragut  Street  It  is  across  the  street 

from  a  school  there  in  Petworth,  and  that  was  when  I 
first  met  them. 

Q  Had  yon  ever  visited  in  their  home?  A  On  one 
occasion  I  was  invited  specifically.  Miss  Elma  always  said 
she  was  very  anxious  to  meet  me  and  on  one  particular 
occasion  we  visited  specifically  and  went  to  spend  the 
evening  and  we  stayed  for  about  an  hour,  I  suppose,  and 
on  other  occasions,  several  times  I  went  in  just  to  say 
How  do  you  do,  and  if  my  husband  had  business  but 
more  often  if  he  had  business,  I  stayed  in  the  car,  be¬ 
cause  when  the  children  were  small  my  time  was  very 
valuable,  I  thought,  and  I  knew  that  Miss  Elma  being  so 
fond  of  both  of  us  and  being  a  lonely  soul  and  very  anx¬ 
ious  to  have  friends,  I  knew  that  it  would  be  hard  to 
break  away;  so  I  didn’t  go  in  as  often  as  I  might  have 
ordinarily,  because  I  did  like  her;  she  was — I  liked  both 
of  them,  but  I  knew  Miss  Elma  better. 

Q  In  any  event,  you  had  known  these  ladies  over  a 
period  of  years  before  the  death  of  either  of  them.  A 
Oh,  yes. 

Q  Now,  did  you  accompany  your  husband  to  the  rest 
home  at  night  time  during  1951  when  you  took  Miss  Mild¬ 
red  Nyman  some  cookies  and  candy?  A  Well,  I 

977  remember  this  one  particular  time.  It  was  several 
days  before  Christmas.  It  was  the  Saturday  before 

Christmas,  and  Mr.  Lawrence  had  said  that  Mr. — I  be¬ 
lieve  his  name  was  Mr.  Landvoight — had  come  in  to  see 
him  on  the  day  before,  which  was  on  a  Friday  and  had 
said  that  his — Mrs.  Jenkins,  I  believe,  was  his  niece — 
was  a  relative  and  that  she  wanted  to  visit  Miss  Mildred; 
that  she  hadn’t  been  allowed  to  visit  her  aunts  for  years, 
and  that  he  thought — this  man  thought  it  was  too  bad 
that  Miss  Mildred  didn’t  know  the  children  and  she  was 
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a  sweet,  lovely  girl,  she  was,  and  wouldn’t  become  ac¬ 
quainted,  and  I  agreed  and  my  husband  agreed  that  it 
was  too  bad  that  Miss  Mildred  wouldn’t  have  anybody  to 
love  her  and  it  would  be  very,  very  nice  to  find  a  young 
person  who  would  pay  some  attention  to  her  in  her  last 
days. 

And  so  my  husband  had  said  that  he  had  promised 
that  he  would  go  by  to  see  Miss  Mildred. 

So  it  was  so  close  to  Christmas,  he  said,  “Let’s  fix  her 
a  box.” 

So  we  fixed  up  a — 

I  said,  “Well,  what  can  we  take?  She  is  blind;  she 
can’t  see.” 

But  we  decided  to  fix  her  some  nuts,  some  cookies,  and 
some  candies,  and  he  took  a  small — just  a  small — 

978  bottle  of  eggnogg,  and  the  reason  he  took  the  egg- 
nogg  was  at  my  suggestion,  because  this  one  Christ¬ 
mas  we  had  taken  the  two  girls  a  little  bottle  of  eggnogg 
and  they  got  such  a  big  kick  out  of  it,  because  they  said 
nobody  had  ever  thought  to  do  anything  of  that  kind 
before,  and  he  took  some  of  this — he  always  made  two 
kinds  of  eggnogg;  one  kind  that  he  could  give  all  the  old 
people  in  the  family,  his  mother  and  his  aunts  and  people 
like  that.  He  called  it  “without  the  nogg”  and  then  he 
took  and  made  some  for  our  guests. 

So  we  took  the  good,  pure  eggnogg  out  to  Miss  Nyman 
and  she  did  get  a  big  kick  out  of  it  and  she  was  real 
thrilled  to  get  it 

And  I  remember  this;  that  I  think — I  think  it  was 
right  after  lunch  and  she  had  had  her  lunch,  so  he  said, 
“Well,  now,  you  mustn’t  drink  any  now,”  and  he  went  out 
of  the  room,  presumably  to  the  kitchen,  and  took  the 
bottle  and  took  it  down  and  gave  it  somebody  I  thought 
in  the  kitchen,  and  then  he — shall  I — do  you  want  to 

know  anything  about  anything  further?  ! 

| 
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Q  Is  that  all?  A  That  is  all  about  the  box,  yes ;  that 
is  the  answer  to  that  question. 

Q  Now,  were  yon  and  yonr  husband  with  Miss  Mildred 
the  entire  time  that  you  were  visiting  there!  A 

979  Oh,  yes. 

Q  Except  when  he  separated  and  took  the  egg- 
nogg  somewhere  to  be  kept?  A  Yes;  and  the  chief  rea¬ 
son  that — I  forgot  to  mention,  the  chief  reason  that  I 
went  with  him  was  because  this  place  was  on  Philadelphia 
Avenue,  and  my  mother  lives  on  Hancock  Avenue  in  Ta- 
koma  Park,  and  it  was  quite  close  to  mama’s,  and  I  had 
to  go  by  my  mother’s  to  pick  up  some  Christmas  presents 
which  I  was  supposed  to  deliver  to  all  the  grandchildren 
and  so  forth,  so  I  said,  “We  will  just  kill  two  birds  with 
one  stone,  if  we  won’t  stay  long,  in  seeing  Miss  Mildred, 
why,  I  will  go  with  you.” 

That  is  how  I  happened  to  be  there  in  the  first  place. 

Q  Now,  did  your  husband  discuss  any  business  mat¬ 
ters  with  Miss  Mildred  while  he  was  there?  A  No,  I 
wouldn’t  call  it  business.  He  mentioned  about  this  visit 
and  he  mentioned  about  the  little  niece,  and  she  was — I 
was  shocked  and  embarrassed  be'jause  she  was  so  vindic¬ 
tive  and  said,  “No,  I  don’t  want — I  don’t  want  to  see 
her;  I  don’t  want  to  see  her.  She  didn’t  even  come  to 
Elma’s  funeral,”  and  she  said,  “I  don’t  want  to  see  her,” 
and  just  shut  him  up  and  wouldn’t  let  him  talk  about  it. 

So  that  was  the — if  you  call  that  business. 

980  Q  No;  it  is  a  kind  of  unpleasant  kind  of  busi¬ 
ness.  A  Yes. 

Q  Not  nearly  as  pleasant  as  the  eggnogg.  A  Well — 

Q  Did  he  say  anything  to  her  at  that  time  about  the 
advisability  of  making  a  will  and  naming  him  as  the  sole 
beneficiary  of  her  estate?  A  Of  course  not. 
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Cross  Examination 
BY  MB.  QUIMBY: 

Q  Mrs.  Lawrence,  did  yon  know  that  yonr  hnsband 
had  been  named  a  beneficiary  in  her  will?  A  No,  I  did 
not 

•  •  •  • 

Q  Yon  have  discnssed  this  case  with  yonr  hns- 

981  band,  then,  before  yon  came  into  court  today,  didn’t 
yon?  A  Well,  listen,  I— we  were  sitting  in  the 

room  together,  if  that  is  what  yon  mean. 

Q  No,  no.  I  say,  yon  discnssed  it  with  yonr  husband, 
didn’t  yon,  before  yon  came  into  conrt  today,  his  testi¬ 
mony  here,  and  what  was  going  on  in  conrt  here  today? 
A  No,  no. 

Q  He  didn’t  say  a  word  to  yon  abont  it?  A  No. 

Q  Were  yon  asked  before  yon  came  in  here,  or  told 
before  yon  came  in  here,  what  yon  might  be  asked  when 
yon  would  get  on  the  stand?  A  No. 

Q  Yon  hadn’t  any  idea  why  yon  were  here?  A  No. 
I  came — I  came  to  tell  anything  that  I  might  know  that 
was  the  truth,  to  answer  any  questions  that  might  be 
asked  me. 

Q  I  don’t  doubt  that  at  all.  A  Surely. 

Q  I  know  that —  A  Because  the  business  part  of  it 
I  don’t  know  too  much  abont.  All  I  know  is  what  hap¬ 
pened  to  me. 

Q  Yes.  Now,  my  question  is,  did  yon  discuss 

982  yonr  proposed  testimony  with  anybody  before  yon 
came  in  here  in  court?  A  No. 

Q  Yon  didn’t  talk  to  any  of  the  lawyers  abont  it?  A 
No,  not  abont  my  proposed  testimony. 

Q  And  didn’t  tell  yonr  hnsband  what  yonr  recollection 
was  of  what  happened  on  the  22d  of  December,  1951?  A 
Well,  my  hnsband — I  hadn’t  paid  too  much  attention  to 
this,  because  it  was  my  husband’s  business,  and  I  know 
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that  he  has  been  coming  down  here  and  I  haven’t  paid 
too  strict  attention  to  what  was  going  on  bnt  yesterday 
something  was — when  he  came  home,  he  mentioned  some¬ 
thing  about  this  visit  before  Christmas,  and  an  accusation 
that  had  been  made  against  him,  and  my  ears  pricked 
up.  I  hadn’t  paid  too  much  attention  before;  and  he 
made  a  statement  and  I  said,  “Well,  of  course,  I  know 
all  about  that;  I  was  there.” 

Q  Now,  was  it  during  that  conversation  that  he  told 
you  that  he  was  mentioned  in  her  other  will?  A  Oh, 
no,  I  don’t  know  anything  about  any — I  only  know  that 
he  said  that  he  was  supposed  to  be  a  beneficiary  for  a 
small  amount.  He  doesn’t  discuss  his  specific  business 
with  me,  incidentally. 

Q  Yes,  ma’m.  And  when  did  he  tell  you  he  was  a 
beneficiary  for  a  small  amount?  A  Oh,  some  time 

983  ago. 

Q  How  long  ago?  A  Oh,  I  don’t  know.  I 
really  don’t. 

Q  Can  you  approximate  the  time  for  us?  A  Well, 
let  me  see: 

She  died  in  about  1953,  didn’t  she?  I  couldn’t  say. 
Somewhere  between  then  and  now. 

•  •  •  • 

Q  Yes,  ma’m. 

Now,  what  I  am  getting  at  is  what  happened  on  this 
particular  Christmas  in  1951.  A  Well,  every — the  same 
thing  happened  that  has  happened  every  Christmas  for  11 
Christmases.  The  same  routine  has  happened  and  will 
happen  as  many  Christmases  as  the  children  want  us  from 
now  on. 

Q  Isn’t  it  a  fact  that  on  Christmas  Night  he  went  out 
there  with  this  eggnogg  and  was  only  there  a  few  min¬ 
utes —  A  No,  of  course  not 

984  Q  Beg  pardon?  A  No,  because  my  daughter 
lives  way  out  in  Virginia.  That  whole  thing  is  ridic¬ 


ulous. 
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Q  Now,  how  many  times  did  he  go  oat  there  in  De¬ 
cember?  A  Well,  he  went  oat  several  days  after  Christ¬ 
mas  and  took  Mr.  Braalt 

Q  And  how  did  yon  know  that?  A  Becanse  he  told 
me.  I  know  Mr.  Braalt  and  he  told  me  that  Mr.  Braalt 
and  he  were  going  oat  there.  I  mean,  I  know  Mr.  Braalt 
— well,  I  know  him  personally,  and  we  ased  to  have  deal¬ 
ings  with  Mr.  Braalt.  I  believe  he  was  with  the  Three  •  j 
A’s — and  we  knew  him — I  don’t  know  whether  that  is 
how  my  hnsband  knew  him  bat  that  is  when  I  first  met 
him. 

Q  Mr.  Braalt  is  a  good  friend  of  yours  and  Mr.  Law¬ 
rence’s,  is  he?  A  Well,  he  is  not — I  don’t  know  him 
well  enoagh  to  kiss  him  hello  or  goodbye  bat  I  know  him 
to  say  how  do  yoa  do,  occasionally.  I  meet  him  on  the 
street 

Q  Yoa  told  as  when  yoa  went  in  there  to  talk  with 
Miss  Nyman  that  day — when  yoa  went  oat  with  your 
hasband — that  he  made  some  mention  abont  Mrs.  Jen¬ 
kins  coming  oat  to  see  her.  A  Yes.  I  am  not  snre  of 
the  relationship  bat  I  believe  his  name  is  Land- 
985  voight,  and  there  is  some  sort  of  a  connection;  I 
believe  he  is  the  yoang  lady’s  ancle. 

Q  Yes,  ma’m.  A  And  he  had  come  in  to  see  my  has¬ 
band  the  previons  day,  which  was  Friday,  and  the  rea¬ 
son  I  am  so  sure  is  becanse  my  hasband  works  Toesday, 
Wednesday,  Tharsday,  Friday  and  doesn’t  work  Satur¬ 
day,  so  this  was  on  Satarday  and  the  man  was  in  the 
previous  day  and  my  hasband  had  said  that  he  would 
speak  to  Miss  Mildred  about  it  ! 

So  we  decided  to  kill  these  two  birds  with  one  stone 
and  go  oat  there  either  on  the  way  to  mama’s  or  after-  j 
wards  and  I  had  to — since  my  daughter  lives  in  Virginia 
and  my  mother  lives  in  Maryland,  my  other  son  lives  in 
Maryland,  I  want  to  get  my — I  was  going  to  get  gifts  j 
from  my  mother  and  take  the  toys  that  had  to  go  oat  to  j 


Maryland  ont  there  and  we  were  just  going  to  make  a 
sort  of  a  round  trip  of  it,  because  we  were — we — well,  we 
were  going  to  be  busy  over  at  still  another  son’s  on  Sun¬ 
day. 

So  I  know  those  days.  They  are  specific  in  my  mind. 

Q  Now,  my  question  is  that  when  you  went  in  there 
you  had  a  discussion  with  her  about  Mrs.  Jenkins,  didn’t 
you?  A  I  didn’t,  no. 

Q  Well,  did  Mr.  Lawrence  in  your  presence?  A  No, 
my  husband  said  that  Mr.  Landvoight — he  said  just 

986  what  I  told  you:  that  this  little  girl  was  a  lovely 
sweet  girl.  I  have  never  met  her.  I  wouldn’t  know 

her  if  I  saw  her.  He  said  she  was  a  sweet  and  a  lovely 
girl  and  that  it  was  too  bad  that  Miss  Mildred  didn’t  get 
to  know  her,  particularly  when  she  was  one  of  the  few 
remaining  relatives  and  since  she  was  a  lonely  woman,  it 
would  be  very  nice  that  the  girl  wanted  to  know  her  aunt, 
and  being  a  mother  and  a  grandmother,  I  was  quite  im¬ 
pressed  by  that  because  she  was  an  extremely  lonely 
woman,  being  the  only  one  left. 

Q  Now,  however,  just  as  soon  as  Mrs.  Jenkins’  name 
was  mentioned.  Miss  Nyman  made  it  very  plain  she 
didn’t  want  her  out  there.  A  She  said  no,  no,  she  didn’t 
want  her  out  there.  She  was  very  vindictive.  She  said 
she  hadn’t  come  to  the  funeral  and  she  didn’t  want  any¬ 
thing — she  didn’t  want  her  out  there. 

Q  All  right;  and —  A  So  naturally  my  husband 
stopped  talking  about  it 

Q  There  wasn’t  any  doubt  in  your  mind  at  that  time 
but  what  she  knew  who  she  was  speaking  of  when  she 
spoke  of  Mrs.  Jenkins,  was  there?  A  Well,  I  thought — 
well,  I  thought  she  was — well,  do  you  want  to  know  what 
I  really  thought? 

987  Q  No;  please  answer  my  question.  A  Well,  I 
am  trying  to. 

‘  Q  I  have  a  particular  reason  for  asking  it. 
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I  say,  when  your  husband  spoke  to  her  about  Mrs. 
Jenkins —  A  Yes. 

Q  — that  would  be  the  one  that  she  said  she  didn’t 
want  to  see  and  went  on  to  say  why.  A  Her  niece. 

Q  Her  niece.  A  Yes. 

Q  There  wasn’t  any  doubt  in  your  mind  but  what  she 
knew  she  was  talking  about  her  niece,  Mrs.  Jenkins?  A 
Well,  I  can’t  answer  that  exactly  because  I  didn’t  know 
enough  about  her  mind,  but  I  thought  she  was  an  awfully 
vindictive  old  lady  and  I  thought  how  foolish  she  was  to 
not  accept  some  affection  that  might  be  offered  her. 

1019  • 

ME.  QUlMBY:  If  Your  Honor  please,  for  the  sake 
of  the  record,  I  would  just  like  to  renew  that  motion,  I 
forgot  to  yesterday,  for  a  directed  verdict. 

THE  COUET:  That  will  be  noted,  and  the  Court 
adheres  to  the  ruling  I  have  previously  made,  for  the 
reasons  stated. 

1026  * 

Charge  to  the  Jury 

THE  COIJET:  Members  of  the  Jury,  we  have  now 
reached  the  last  phase  of  this  rather  protracted  case  ex¬ 
cept  for  what  I  shall  tell  you,  and  your  task  in  the 
matter. 

I  am  sure  you  understand  from  what  has  been  said 
during  the  course  of  the  trial  the  nature  of  this  case: 

Let  me  explain  to  you  with  somewhat  more  particular¬ 
ity,  however,  the  precise  questions  that  you  will  be  called 
upon  to  answer:  I  think  counsel,  in  their  argument,  re¬ 
ferred  to  this,  but  I  feel  it  proper  that  I  should  do  so 
too. 

The  matter  that  is  at  issue  here  is  the  validity  of  a 
certain  paper  writing  as  the  last  will  and  testament  of 
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Mildred  Nyman,  deceased.  That  paper  writing,  bearing 
date  the  13th  day  of  November,  1952. 

Now,  as  is  the  practice  in  snch  cases  where  there  is  a 
contest  concerning  the  validity  of  a  purported  will, 

1027  certain  issues  are  framed,  as  the  expression  is  put, 
and  they  are  set  forth  on  a  sheet  which  will  be 

given  to  you  for  your  convenience. 

Now,  the  first  issue,  No.  1,  is: 

“Was  the  paper  writing  filed  in  this  Court  and  bear¬ 
ing  date  the  13th  day  of  November,  1952,  the  last  will 
and  testament  of  Mildred  Nyman,  deceased?” 

Now,  let  me  explain  to  you  that  the  answer  to  that  ques¬ 
tion  depends  on  the  answer  you  make  to  the  other  ques¬ 
tions: 

In  other  words,  there  is  no  testimony  here,  or  any  evi¬ 
dence  that  there  was  any  subsequent  paper  writing  to  this 
and  so,  if  you  decide  that  the  said  Mildred  Nyman  exe¬ 
cuted  that  instrument  in  the  form  and  in  the  manner  re¬ 
quired  by  law,  which  is  one  of  the  issues  here,  and  if  you 
also  decide  that  at  that  time  she  had  the  testamentary 
capacity  which  is  also  one  of  the  issues  here,  and  con¬ 
cerning  which  both  of  those  things  I  shall  explain  to 
you  later,  and  if  you  decide  that  those  two  things  I  say 
in  the  affirmative,  and  you  decide  that  she  had  that  testa¬ 
mentary  capacity,  that  it  was  executed  in  due  form  accord¬ 
ing  to  law,  and  that  it  was  not  procured  by  fraud  or 
deceit,  as  stated  in  one  of  the  other  issues,  or  that  it  was 
not  obtained  by  the  undue  influence  or  duress,  as  is  stated 
in  one  of  the  issues,  then  your  answer  to  Issue  No. 

1028  1  would  be  yes. 

If  you  decide  that  the  paper  writing  was  not 
executed  according  to  the  form  required  by  law,  or  if 
you  decide  that  she  did  not  have  testamentary  capacity 
at  that  time,  or  if  you  decide  that  it  was  obtained  by 
fraud  or  deceit,  or  if  you  decide  that  it  was  obtained  by 
undue  influence,  as  stated  in  the  issues  here,  then  your 
answer  to  No.  1  would  be  no. 
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Tt>  other  words,  your  answers  to  the  remaining  issnes 
to  the  effect  that  the  will  is  a  valid  will  would  result  in 
your  answer  to  the  first  issue,  “Yes.” 

Your  decision  that  it  was  invalid  for  any  of  those  rea¬ 
sons  that  I  have  mentioned,  that  it  wasn’t  executed  accord¬ 
ing  to  law,  that  she  didn’t  have  testamentary  capacity, 
or  that  fraud  or  deceit  was  practiced  upon  her  in  obtain¬ 
ing  it,  or  that  it  was  obtained  by  undue  influence,  then  in 
that  event  your  answer  to  the  first  issue  would  be  no,  that 
it  is  not  the  valid  last  will  and  testament. 

Now,  then,  No.  2  is : 

“Was  the  said  paper  writing  dated  the  13th  day  of 
November,  1952,  purporting  to  be  the  last  will  and  testa¬ 
ment  of  Mildred  Nyman,  deceased,  executed  and  attested 

in  due  form  as  required  by  law!” 

You  will  answer  that  question  yes  or  no,  accord- 
1029  ing  to  your  findings  on  that  point,  and  of  course 
I  shall  presently  explain  to  you  something  more 
with  respect  to  what  constitutes  a  due  execution  in  the 
form  required  by  law. 

Issue  No.  3: 

“Was  the  said  Mildred  Nyman,  at  the  time  of  the  mak¬ 
ing  and  subscribing  and  the  acknowledging  by  her  of  the 
said  paper  writing,  of  sound  and  disposing  mind  and 
capable  of  executing  a  valid  deed  or  contract!” 

Your  answer  to  that  will  be  either  yes  or  no,  according 
to  what  your  findings  are  in  that  respect,  and  with  regard 
to  that  I  shall  give  you  some  further  instructions  presently. 

Issue  No.  4: 

“Was  the  said  paper  writing  dated  the  13th  day  of 
November,  1952,  obtained  or  the  execution  thereof  pro¬ 
cured  from  the  said  Mildred  Nyman,  deceased,  by  fraud 
or  deceit  practiced  upon  the  said  Mildred  Nyman  by  some 
person  or  persons!” 

You  will  answer  that  question  yes  or  no,  according  to 
your  findings  with  respect  to  that  question,  and  I  shall 
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undertake  to  explain  the  law  applicable  to  that  presently 
more  fully. 

And  Issue  No.  5: 

1030  “Was  the  said  paper  writing  dated  the  13th  day 
of  November,  1952,  obtained  or  the  execution  thereof 

procured  from  the  said  Mildred  Nyman,  deceased,  by  the 
undue  influence  or  duress  or  coercion  of  Francis  S.  Browne 
or  any  other  person  or  persons?” 

You  will  answer  that  question  yes  or  no  according  to 
what  your  findings  are  with  respect  to  that  question,  and 
I  shall  undertake  to  explain  to  you  a  little  more  fully  the 
law  applicable  to  that  particular  issue. 

Now,  you  will  bear  in  mind,  as  I  have  stated,  that  this 
case  concerns  only  the  paper  writing  dated  November  13, 
1952,  and  that  the  paper  writings  dated  December  12, 
1939  and  March  1,  1940,  respectively,  are  in  no  way  an 
issue  at  this  time.  Those  paper  writings,  just  as  much 
other  evidence  in  this  case,  were  admitted  for  the  pur¬ 
pose  of  helping  you  to  the  extent  that  you  believe  they  do 
help  you  in  deciding  the  real  issue,  namely,  the  validity 
of  the  paper  writing  that  I  have  referred  to,  and  which 
is  the  one  that  is  here  in  issue. 

Now,  with  respect  to  these  issues,  you  are  instructed 
as  a  matter  of  law  that  the  burden  of  proof  on  the  execu¬ 
tion — that  is,  that  the  paper  writing  here  in  question  was 
executed  in  the  form  required  by  law — that  the  burden 
of  proving  that  is  upon  the  defendant  in  this  case 

1031  who  is  the  proponent  of  the  will. 

I  shall  explain  to  you  presently  what  the  measure 
of  proof  is  that  is  required,  but  bear  in  mind  that  the 
burden  of  proving  the  due  execution  of  the  will  is  upon 
the  person  who  offers  the  will  and  insists  that  it  is  a  valid 
will. 

Now’,  the  burden  of  proof  on  the  lack  of  testamentary 
capacity,  of  fraud,  of  deceit,  of  undue  influence,  duress 
or  coercion,  is  upon  the  plaintiffs,  the  caveators.  That 
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means  that  the  persons  who  assert  that  the  will  is  not 
valid  for  one  of  those  reasons,  any  or  all  of  them,  has 
the  harden  of  proving  by  evidence  that  there  is  that 
basis  for  the  invalidity  of  the  proposed  will  after  the 
execution  of  it  according  to  law  has  been  proved  by  the 
person  that  offers  the  will  for  probate. 

If  you  find  from  a  preponderance  of  the  evidence  that 
the  paper  writing  dated  November  13,  1952,  was  executed 
in  the  form  required  by  law,  then,  unless  you  find  by  the 
preponderance  of  the  evidence  that  it  was  procured  by 
fraud,  duress,  coercion,  undue  influence  or  deceit,  or  that 
Mildred  Nyman  lacked  testamentary  capacity,  you  must 
find  said  paper  writing  to  be  a  valid  will. 

Now,  I  have  said  that  the  burden  of  proving  the  execu¬ 
tion  of  the  will  is  upon  the  person  proposing  the 
1032  will  here,  the  defendant  The  burden  of  proving 
the  invalidity  of  a  will,  the  execution  of  which  has 
been  established,  is  upon  the  persons  attacking  the  valid¬ 
ity  of  that  will,  here  the  plaintiffs. 

And  I  said  that  that  burden  of  proof,  to  be  satisfied, 
must  be  by  what  is  called  a  preponderance  of  the  evidence. 

Now,  it  is  necessary  that  you  understand  what  I  mean 
by  that:  j 

The  preponderance  of  the  evidence,  the  evidence  which 
is  required  of  the  party  upon  whom  rests  the  burden  of 
proof  on  any  of  the  issues,  means  that  the  evidence  tend¬ 
ing  to  prove  that  upon  which  the  burden  of  proof  rests 
upon  a  party  to  prove,  must  be  more  convincing  to  you 
as  to  its  truth,  must  be  more  satisfying,  than  the  evi¬ 
dence  on  that  issue  to  the  contrary.  It  must,  as  the  very 
word  itself  implies,  weigh  heavier  with  you  than  the  evi¬ 
dence  on  that  issue  to  the  contrary. 

Now,  that  does  not  necessarily  mean  the  greater  num¬ 
ber  of  witnesses ;  it  does  not  necessarily  mean  the  greater 
mass  of  testimony.  Of  course,  it  can  mean  either  of 
those,  but  it  doesn’t  necessarily  mean  that.  It  means 
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just  what  I  have  said  to  yon,  that  the  evidence  tending 
to  prove  those  things  npon  which  is  the  bnrden  of 

1033  the  party  to  prove  by  a  fair  preponderance  of  the 
evidence,  must  be  more  satisfying  to  yon  as  to  its 

truth,  more  convincing,  than  the  evidence  on  that  issue 
to  the  contrary. 

Of  course,  if  it  is  not  as  satisfying  or  convincing  as  the 
evidence  to  the  contrary,  it  does  not  preponderate.  If  it 
is  neither  more  nor  less  convincing  or  satisfying  to  you 
than  the  evidence  on  that  issue  to  the  contrary,  it  does 
not  preponderate.  But  if  it  is  more  satisfying  and  con¬ 
vincing  to  you  than  the  evidence  on  that  issue  to  the  con¬ 
trary,  then  it  does  preponderate  and,  in  that  event,  the 
person  having  the  burden  of  proof  has  carried  that  bur¬ 
den  with  respect  to  that  particular  issue. 

Now,  the  jury  is  instructed  as  a  matter  of  law  that  if 
it  finds  that  the  will  dated  November  13,  1952,  is  in  writ¬ 
ing  and  signed  by  the  testatrix  Mildred  Nyman,  and  at¬ 
tested  and  subscribed  in  the  presence  of  the  said  Mildred 
Nyman  by  at  least  two  credible  witnesses,  and  even  though 
same  be  executed  by  Mildred  Nyman  by  affixing  of  her 
mark,  it  is  executed  in  the  form  required  by  law: 

They  are  the  requirements  of  law  that  must  be  estab¬ 
lished  to  prove  the  execution  of  the  will  in  the  form 
and  manner  required  by  law. 

The  jury  are  instructed  that  the  law  of  the  District 
of  Columbia  requires  that  all  wills  and  testaments 

1034  shall  be  attested  and  subscribed  in  the  presence 
of  the  testator  by  at  least  two  credible  witnesses 

or  else  they  shall  be  utterly  void. 

Accordingly,  if  the  jury  finds  from  all  of  the  evidence 
that  the  paper  writing  dated  November  13,  1952,  was  not 
attested  and  subscribed  by  at  least  two  credible  witnesses, 
the  same  is  utterly  void  and  of  no  effect 

The  jury  is  instructed  as  a  matter  of  law  that  every 
person  over  21  years  of  age  is  presumed  to  be  of  sound 
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mind  and  competent  to  make  a  will,  and  this  presumption 
extends  through  the  entire  life  of  a  party,  no  matter  to 
what  age  they  may  live  and,  in  order  to  justify  setting 
aside  the  will  on  the  ground  of  mental  incapacity,  the 
caveators,  the  plaintiffs  herein,  have  the  burden  of  prov¬ 
ing  by  a  fair  preponderance  of  the  evidence,  that  the 
testatrix  was  not  of  sound  and  disposing  mind,  memory 
and  understanding,  and  was  not  capable  of  executing  a 
valid  will  at  the  time  of  the  execution  of  the  will  dated 
November  13,  1952. 

The  jury  are  instructed  that  under  the  law  of  this  Dis¬ 
trict,  to  be  capable  of  making  a  will,  a  person  must  be 
of  sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract.  If,  therefore,  the  jury  believe 
from  all  of  the  evidence  and  all  reasonable  inferences 
therefrom,  that  Mildred  Nyman  was  not  on  Novem- 
1035  ber  13,  1952  of  sound  and  disposing  mind  and 
capable  of  executing  a  valid  deed  or  contract,  the 
paper  writing  purporting  to  have  been  signed  by  her  on 
said  date  is  not  a  valid  will. 

Now,  in  that  connection  the  jury  is  instructed  also,  as 
a  matter  of  law,  to  make  a  valid  will  it  is  not  necessary 
that  a  testatrix  should  be  endowed  with  a  high  order  of 
intellect,  or  even  an  intellect  measuring  up  to  the  ordi¬ 
nary  standard  of  mankind,  or  that  she  should  have  a  per¬ 
fect  memory  or  that  her  mind  should  be  wholly  un¬ 
impaired  by  age,  sickness,  or  other  infirmities.  If  she 
possesses  memory  and  mind  enough  to  know  generally 
what  property  she  owns,  and  desires  to  dispose  of,  and 
the  person  or  persons  to  whom  she  intends  to  give  the 
property,  and  knows  that  she  is  making  her  will  and  the 
effect  and  purpose  thereof,  and  fully  understands  who  are 
the  natural  objects  of  her  bounty,  she  is,  in  contemplation 
of  law,  of  sound  and  disposing  mind  and  capable  of  exe¬ 
cuting  a  valid  deed  or  contract,  and  therefore  of  execut¬ 
ing  a  will. 
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They  are  the  standards  by  which  you  measure  the 
question  as  to  whether  there  is  a  testamentary  capacity 
at  that  time. 

The  jury  is  instructed  as  a  matter  of  law  that  if  it 
finds  that  the  testatrix  was  prejudiced,  irritable,  quarrel¬ 
some,  eccentric,  excitable,  or  forgetful,  that  no 

1036  one  or  all  of  these  factors,  without  more,  consti¬ 
tutes  mental  incapacity. 

Now,  with  respect  to  the  issue  of  undue  influence,  the 
jury  are  instructed  that  undue  influence  is  influence  which 
substitutes  the  will  of  another  person,  or  persons,  for 
the  judgment  and  will  of  the  testatrix.  It  is  when  the 
influence  is  of  such  a  nature  as  to  dominate  and  control 
the  testatrix’s  judgment  so  that  it  substitutes  for  her 
judgment  and  free  mental  action,  the  judgment  and  wish 
of  another,  or  others,  that  the  influence  becomes  undue 
influence. 

In  other  words,  by  “undue  influence”  is  meant  such  in¬ 
fluence  as  amounts  to  coercion,  duress,  imposition,  un¬ 
reasonable  importunity  or  excessive  persuasion  whereby 
the  free  agency  of  the  testatrix  is  destroyed  so  that  the 
alleged  will  executed  by  her  is  not  the  free  and  volun¬ 
tary  act  of  the  testatrix,  but  of  some  other  person  or 
persons. 

Undue  influence  can  only  result  from  improper  means 
and  practice.  Influences  gained  by  kindness  and  affection 
will  not  be  regarded  as  undue  if  no  imposition  or  fraud 
is  practiced,  even  though  it  induces  the  testatrix  to  make 
disposition  of  her  property  in  favor  of  one  who  has 
contributed  to  her  comfort,  if  such  disposition  is  volun¬ 
tarily  made. 

Now,  the  jury  are  instructed  that  it  is  not  neces- 

1037  sary  that  fraud  or  undue  influence  be  proved  by 
direct  evidence  of  fraud  or  undue  influence.  It  is 

most  unlikely  that  one  seeking  to  unduly  influence  an¬ 
other  to  make  a  will,  would  do  so  in  the  presence  of  wit- 


591 A 


* 


► 


4 


\ 

r 


r 


r 


r 


I 


nesses.  Rarely  will  one  resort  to  frand  to  accomplish, 
snch  a  purpose  when  others  are  present.  Therefore  the 
law  permits  circumstantial  evidence,  that  is,  proof  of 
facts  and  circumstances  from  which  the  jury  may  infer 
fraud  or  undue  influence.  Accordingly,  the  jury  should 
carefully  consider  all  of  the  facts  and  circumstances 
shown  by  the  evidence  bearing  upon  the  issue  of  fraud 
and  undue  influence  in  reaching  a  verdict  upon  such  issues. 

Now,  I  have  just  said  that  it  is  not  necessary  to  estab¬ 
lish  either  one  of  these  matters  of  fraud  or  undue  in¬ 
fluence  by  direct  evidence,  but  it  may  be  done  by  circum¬ 
stantial  evidence. 

Now,  that  is  true,  but  you  must  understand  first  what 
is  circumstantial  evidence  and  how  one  may  reach  a  con¬ 
clusion  on  the  issue  based  on  circumstantial  evidence. 

Now,  circumstantial  evidence  as  distinguished  from  di¬ 
rect  evidence,  is  the  proof  of  certain  facts.  Those  facts 
must  be  proved  by  a  fair  preponderance  of  the  evidence, 
and  from  the  facts  so  proved  the  jury  may  make  a  reason¬ 
able  inference  of  the  fact  in  issue. 

1038  Now,  that  is  permissible,  as  I  have  said,  with 
this  qualification: 

That  to  make  a  reasonable  inference,  we  will  say,  of 
fraud  or  undue  influence,  or  lack  of  testamentary  capac¬ 
ity,  or  lack  of  the  due  execution  of  the  will,  that  the  facts 
so  established  by  a  fair  preponderance  of  the  evidence 
must  not  only  justify  a  reasonable  inference  of  the  fact 
in  issue,  the  fraud,  the  undue  influence,  the  lack  of  testa¬ 
mentary  capacity,  the  lack  of  due  execution  of  the  will — I 
say,  it  must  not  only  justify  a  reasonable  inference  of 
that  fact,  but  it  must  do  so  so  clearly  that  those  estab¬ 
lished  facts  are  not  susceptible  of  an  equally  reasonable 
inference  to  the  contrary. 

Now,  that  is  the  measure  that  you  should  apply  to  cir¬ 
cumstantial  evidence  in  undertaking  to  determine  whether 
an  inference,  a  reasonable  inference  as  to  the  ultimate 
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fact,  may  be  drawn  from  those  established  facts. 

Now,  with  respect  to  the  issue  of  fraud,  the  jury  are 
instructed  that  fraud  consists  of  and  includes  cases  of 
intentional  and  successful  employment  of  any  deceit, 
trickery,  misrepresentation,  artifice  or  pretension  used  to 
circumvent,  cheat,  or  deceive  another,  and  which  induces 
a  person  to  dispose  of  her  property  or  do  some  act  con¬ 
trary  to  her  will  or  wish,  or  in  such  a  way  as  she 

1039  would  not  but  for  such  fraud. 

In  other  words,  fraud  is  present  if  by  misrepre¬ 
sentation  and  deception  the  testatrix  is  led  into  making  a 
will  different  from  what  she  would  have  done  but  for  such 
misrepresentation  and  deception. 

To  invalidate  a  will  it  must  be  shown  that  the  fraud 
must  have  affected  the  testatrix  in  the  act  of  making  and 
executing  her  will. 

The  jury  are  instructed  that  to  be  valid  as  a  will,  the 
paper  writing  dated  November  13,  1952,  must  have  been 
the  free  and  voluntary  act  of  Mildred  Nyman,  and  must 
have  expressed  her  own  wishes  and  desires  as  to  the  dis¬ 
position  of  her  property.  Therefore,  if  the  jury  finds 
from  the  evidence  that  she  was  induced  to  sign  said  paper 
writing  by  fraud  or  was  unduly  influenced  to  do  so,  by 
any  person  or  persons,  or  if  the  execution  of  such  paper 
writing  was  brought  about  by  both  fraud  and  undue  in¬ 
fluence,  then  said  paper  writing  is  not  a  valid  wilL 

Now,  any  incapacity — fraud,  duress,  coercion,  undue 
influence,  or  deceit — alleged — must  exist  and  be  operative 
at  the  time  of  the  making  of  the  will  for  the  will  to  be 
held  invalid.  Any  proof  of  incapacity  at  any  prior  or 
subsequent  time,  while  it  may  furnish  evidence  reflecting 
on  the  condition  of  the  mind  of  Mildred  Nyman  at  the 
time  of  the  execution  of  the  will,  will  not  relieve 

1040  the  plaintiffs  who  are  assailing  the  will  from  the 
necessity  of  establishing  the  existence  of  the  men¬ 
tal  competency  at  the  time  of  the  execution  of  the  paper. 
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Likewise,  any  proof  of  fraud,  deceit,  undue  influence, 
duress  or  coercion  any  time  prior  to  or  subsequent  to  the 
time  of  the  execution  of  this  will,  may  furnish  evidence 
reflecting  upon  whether  the  paper  writing  dated  November 
13,  1952,  is  in  fact  the  testatrix’  free  last  will  and  testa¬ 
ment,  but  will  not  relieve  the  plaintiffs  who  are  assailing 
the  will  from  the  necessity  of  establishing  the  existence 
of  such  fraud,  deceit,  undue  influence,  duress  or  coercion 
at  the  time  of  the  execution  of  the  paper. 

Now,  there  has  been  some  evidence  given  in  this  case 
which  is  in  the  nature  of  opinion  evidence.  Now,  ordi¬ 
narily  the  opinion  of  a  witness  is  not  permitted  to  be  ex¬ 
pressed.  The  witness  should  state  facts  that  come  within 
his  observation  or  knowledge,  and  the  jury  should  form 
its  own  opinion  based  on  that.  There  are  certain  excep¬ 
tions,  however,  to  that  rule,  and  it  is  with  respect  to  those 
two  exceptions  that  I  wish  to  speak  to  you  a  moment 

It  is  the  law  that  any  person  having  contact  or  deal¬ 
ings  with  another  may  be  permitted  to  express  his  or  her 
opinion  respecting  the  mental  competency  of  that  person. 

Now,  that  opinion  expressed  by  such  layman  or 
1041  person  may  be  received  by  the  jury,  may  be  con¬ 
sidered  by  it,  and  may  be  given  such  weight  as  the 
jury  thinks  it  is  entitled  to.  It  is  not  conclusive  on  the 
jury,  because,  after  all,  it  is  your  opinion  that  must  con¬ 
trol  your  findings.  Nevertheless,  it  is  recognized  that 
such  evidence  is  permissible  and  may  be  considered  by 
the  jury  in  reaching  your  own  opinion. 

Now,  there  is  another  exception  to  the  expression  of  an 
opinion  by  a  witness,  and  that  is  what  is  called  the  expert 
opinion.  A  person  who  by  his  education,  study  and  ex¬ 
perience  has  become  an  expert  in  any  art,  science,  or  pro¬ 
fession,  and  who  is  called  as  a  witness,  may  give  his 
opinion  on  certain  evidence  material  to  the  case.  You 
may  consider  any  expert  opinion  given  in  this  case,  but 
you  are  not  bound  by  it.  You  should  consider  the  facts 
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upon  which  it  is  based  and  the  reasons  given  for  it;  give* 
it  snch  weight,  if  any,  to  which  it  is  entitled,  whether 
slight  or  great,  and  yon  may  reject  it  if  the  facts  npon 
which  it  is  based  are  not  proven,  or  the  reasons  given  by 
the  expert  are  unsound. 

In  other  words,  there  again,  while  it  is  competent  for 
one  who  by  his  experience,  training  and  study  has  a  pecu- 
lier  knowledge  of  a  subject  that  is  not  common  to  us  as 
laymen,  while  he  may  express  such  an  opinion  and 

1042  you  may  consider  it  and  give  it  such  weight  as  you 
think  it  should  have,  you  are  not  bound  by  it  for  the 

simple  reason  that,  after  all,  as  I  have  already  stated  to 
you,  it  is  your  opinion  that  counts,  and  it  is  your  opinion 
upon  which  your  verdicts  must  be  found. 

Now,  I  am  giving  you  this  instruction  to  keep  you  from 
making  an  inference  that  should  not  be  made,  and  to  ex¬ 
plain  to  you  why  it  should  not  be  made. 

The  jury  are  instructed  that  Title  14,  Section  308  of 
the  Code  of  Laws  of  the  District  of  Columbia,  provides 
that  in  the  courts  of  the  District  of  Columbia  no  physician 
or  surgeon  shall  be  permitted,  without  the  consent  of  the 
person  afflicted  or  her  legal  representative,  to  disclose 
any  information  confidential  in  its  nature  which  he  shall 
have  acquired  in  attending  a  patient  in  a  professional  ca¬ 
pacity,  and  which  was  necessary  to  enable  him  to  act  in 
that  capacity,  whether  such  information  shall  have  been 
obtained  from  the  patient  or  from  her  family,  or  from 
person  or  persons  in  charge  of  her.  Neither  the  plaintiff 
nor  the  defendant  in  this  case  now  before  you  is  author¬ 
ized  by  law  to  waive  this  statute. 

Now,  certain  evidence  of  the  attending  physician,  and 
of  an  examining  physician,  was  admitted  in  evidence  by 
the  Court  as  not  being  within  the  privilege  stated. 

1043  No  inference,  however,  unfavorable  to  either  party, 
should  be  drawn  by  the  jury  from  the  failure  of 

either  party  to  preduce  other  medical  evidence  as  such 
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would  have  come  within  the  privilege  stated  and  would 
not  have  been  admitted. 

X  feel  it  proper  to  explain  that  to  you,  particularly  be¬ 
cause  I  did  admit  certain  evidence  of  certain  physicians 
who  testified  to  you,  because  the  Court  was  convinced 
that  that  particular  evidence  did  not  come  within  the 
privilege  that  I  have  just  alluded  to,  and  I  want  you  to 
understand  that  the  failure  of  either  party  to  produce 
other  medical  evidence  that  would  have  come  within  that 
privilege  is  not  to  be  the  basis  of  an  inference  unfavor¬ 
able  to  such  party  not  producing  it,  because  it  would  not 
have  been  admitted  if  it  had  been  produced,  and  it  could 
not  have  been  permitted  under  the  law  that  is  applicable 
here. 

Now,  you  are  the  sole  judges  of  the  facts  in  this  case. 
It  is  for  you  to  determine  what  the  facts  are,  and  you 
are  to  do  that  by  weighing  the  evidence  in  this  case,  re¬ 
jecting  such  part  or  parts  as  you  do  not  believe  to  be  true 
and  accurate,  and  basing  your  judgment  on  that  which 
you  do  believe  to  be  true  and  accurate. 

Now,  in  doing  that,  you  will  take  your  recollection  of 
the  evidence,  and  should  your  recollection  differ  from 
that  expressed  by  counsel  for  either  party,  or,  for 
1044  that  matter,  if  it  should  differ  from  that  expressed 
by  the  Court,  if  I  have  had  occasion,  as  I  sometimes 
do  have  in  the  course  of  a  trial,  to  state  my  recollection 
of  the  evidence  for  certain  purposes  that  I  have  to  act 
upon,  you  will  now  take  your  own  recollection  and  not 
that  of  counsel  nor  the  Court,  where  your  recollection 
differs  from  those  expressed  by  either. 

You  are  the  sole  judges  of  the  credibility  of  the  wit¬ 
nesses.  That  means  it  is  for  you  to  determine  to  what 
extent  you  believe  the  witnesses  who  have  testified  before 
you,  to  what  extent  you  believe  the  testimony  given  by 
such  witnesses  are  true  and  accurate,  to  what  extent  you 
do  not  believe  such  evidence  to  be  true  and  accurate. 
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Now,  in  weighing  the  credibility,  the  believability  of  a 
witness,  or  his  testimony,  there  are  certain  principles, 
.guides — if  yon  wish  to  call  them  that — aids,  which  are  not 
infallible,  and  therefore  yon  do  not  have  to  nse  or  employ 
them  bnt  which,  ont  of  long,  long,  long  years  of  experi¬ 
ence,  the  law  has  recognized  to  be  reliable  ones,  and 
therefore  yon  may  nse  them  to  snch  extent  and  snch  ex¬ 
tent  only  as  yon  believe  they  are  helpfnl  to  yon  in  arriv¬ 
ing  at  the  trnth: 

For  instance,  in  weighing  the  testimony  of  any  witness 
yon  may  consider  the  interest,  if  any,  which  snch 
1045  witness  has  in  the  ontcome  of  the  trial,  and  yon 
may  consider  and  determine  whether  snch  interest, 
if  any,  has  or  has  not  colored  or  affected  the  testimony 
of  snch  witness. 

Yon  may  consider  the  opportnnity  or  lack  of  oppor¬ 
tunity  of  a  witness  to  have  observed  or  to  know  the  mat¬ 
ters  concerning  which  that  witness  has  testified;  yon  may 
consider  the  capacity  and  ability  of  a  witness  to  have  ac¬ 
curately  observed  and  to  know  the  matters  concerning 
which  that  witness  has  testified;  yon  may  consider  the 
capacity  and  ability  of  a  witness  to  have  accurately  recol¬ 
lected  and  related  what  the  witness  did  observe ;  yon  may 
consider  the  probability  or  improbability,  the  reasonable¬ 
ness  or  unreasonableness  of  a  witness’  testimony;  not  to 
determine  how  probable  or  improbable,  reasonable  or  un¬ 
reasonable  it  was  bnt  to  help  yon  to  determine  whether  to 
accept  it  as  true  and  accurate  or  not. 

Yon  may  consider  the  appearance  and  demeanor  of  a 
witness  on  the  stand,  which  is  simply  another  and  a  little 
fancier  way  of  saying  what  all  of  ns  do  in  everyday  life, 
and  that  is,  yon  may  consider  whether  a  person  testifying 
looks  and  acts  as  if  that  person  is  fully,  frankly,  honestly, 
accurately,  candidly  relating  what  that  person  knows  to 
be  so,  or  the  contrary. 
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If  yon  believe  it  has  been  shown  that  any  witness 

1046  is  biased  or  prejudiced  either  for  or  against  either 
party  to  this  cause,  you  may  consider  and  determine 

whether  such  bias  or  prejudice,  if  any,  has  or  has  not 
colored  or  affected  the  testimony  of  such  witness. 

Now,  if  you  believe  it  has  been  shown  that  any  witness 
has  testified  falsely  concerning  any  material  fact  in  the 
case,  as  to  which  the  witness  could  not  reasonably  have 
been  honestly  mistaken,  you  have  the  right  to  reject  and 
discard  entirely  all  that  that  witness  has  testified  to,  on 
the  principle  that  one  who  testifies  falsely  concerning  one 
material  fact  may  be  testifying  falsely  about  others  or  all 
or  in  any  event,  such  a  witness  is  not  sufficiently  reliable 
to  compel  a  jury  to  base  its  judgment  on  the  testimony  of 
that  sort  of  a  witness. 

Now,  while  you  have  the  right  to  do  what  I  have  just 
said,  you  are  not  required  to  do  it.  You  may,  if  in  your 
good  sound  judgment,  in  the  interest  of  truth,  accept  as 
true  part  of  what  a  witness  has  testified  to,  if  you  believe 
it  to  be  true,  even  though  you  do  reject  as  false  other 
parts  of  the  testimony  of  that  witness;  which  illustrates 
the  wide  latitude  which  the  law  leaves  to  your  good  sound 
judgment  and  discretion  as  to  what  weight  you  would 
give  to  the  testimony  of  such  a  witness. 

Now,  if  after  weighing  all  of  the  evidence  in  this 

1047  case,  rejecting  such  part  or  parts  as  you  do  not  be¬ 
lieve  to  be  true  and  accurate,  and  basing  your 

judgment  on  that  which  you  do  believe  to  be  true  and 
accurate,  you  believe  that  it  has  been  established  that  the 
will  here  in  issue  was  executed  in  the  due  form  as  re¬ 
quired  by  law,  as  I  have  defined  those  requirements  to 
you,  and  you  believe  that  that  has  been  established  by  a 
fair  preponderance  of  the  evidence,  as  I  have  explained 
that  term  to  you,  you  will  answer  the  issue  relating  to 
its  execution  in  accordance  with  the  form  required  by 
law,  in  accordance  therewith,  in  the  affirmative. 
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If  you  do  not  believe  that  that  has  'been  established  by 
a  fair  preponderance  of  the  evidence,  then  you  will  an¬ 
swer  the  question  with  respect  to  that  issue  in  the  nega¬ 
tive. 

If  you  believe  it  has  been  shown  that  there  was  not  the 
testamentary  capacity,  as  I  have  defined  that  term  to  you, 
and  that  that  has  been  shown  by  a  fair  preponderance  of 
the  evidence,  then  in  that  event  you  would  answer  the 
question  with  respect  to  that  issue,  accordingly,  in  the 
ne  ^ative. 

if  you  do  not  believe  it  has  been  shown  by  a  fair  pre¬ 
ponderance  of  the  evidence  that  there  was  a  lack  of  tes¬ 
tamentary  capacity  at  the  time  of  the  execution  of 
1048  the  will  here  in  question,  then  you  would  answer 
the  question  with  respect  to  that  issue  accordingly 
in  the  affirmative. 

If  you  believe  it  has  been  shown  by  a  fair  preponder¬ 
ance  of  the  evidence  that  fraud  or  deceit  was  practiced 
upon  the  testatrix,  as  I  have  defined  that  to  you  and  you 
believe  that  has  been  shown  by  a  fair  preponderance  of 
the  evidence,  then  you  would  answer  the  question  with 
respect  to  that  issue  accordingly  in  the  affirmative. 

If  you  do  not  believe  that  fraud  or  deceit  as  I  have 
defined  that  to  you,  has  been  established  by  a  fair  pre¬ 
ponderance  of  the  evidence,  then  you  would  answer  the 
question  with  respect  to  that  issue  in  the  negative. 

And  so  also  with  respect  to  the  last  issue,  if  you  be¬ 
lieve  it  has  been  shown  by  a  fair  preponderance  of  the 
evidence  that  undue  influence,  as  I  have  defined  that  term 
to  you,  was  exercised  upon  the  testatrix  at  the  time  of  the 
making  of  the  will  here  in  issue,  and  you  believe  that  has 
been  shown  by  a  fair  preponderance  of  the  evidence,  you 
would  answer  the  question  respecting  that  issue  accord¬ 
ingly  in  the  affirmative. 

If  you  do  not  believe  that  such  undue  influence  as  I 
have  defined  the  same  to  you,  has  been  established  by  a 
fair  preponderance  of  the  evidence,  then  you  would,  of 
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course,  answer  the  question  respecting  that  issue 
1049  accordingly  in  the  negative. 

And  as  I  have  already  told  you,  you  will  answer 
the  question  respecting  Issue  No.  1,  whether  it  was  the 
last  will  and  testament  of  the  testatrix  here  involved,  ac¬ 
cording  to  the  answers  you  give  to  the  other  questions 
which  you  are  called  upon  to  answer. 

Is  there  any  charge  or  instruction  other  than  those 
that  the  “Court  has  already  passed  upon,  which  counsel 
thinks  the  Court  should  give,  or  any  explanation  of  any 
charge  that  I  have  given? 

MR.  QUIMBY:  I  am  perfectly  satisfied,  Your  Honor. 

MR.  DENIT:  Not  so  far  as  the  plaintiffs  are  con¬ 
cerned,  Your  Honor. 

f 

•  tit 

j 
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(The  jury  was  recalled  to  the  courtroom  at  3:15  o’clock 
p.  m.,  at  their  own  request,  for  further  instruction.) 

THE  COURT:  Members  of  the  jury,  I  was  informed 
by  the  Marshal  that  you  had  stated  that  you  wished 
1052  to  have  further  instructions  on  certain  points. 

Will  you  please,  Mr.  Foreman,  tell  me  what  those 
points  are? 

THE  FOREMAN :  Nos.  2  and  3. 

THE  COURT:  You  mean  on  Issues  Nos.  2  and  on 
No.  3? 

THE  FOREMAN:  Yes,  sir. 

THE  COURT:  Well,  could  you  be  a  little  more  par¬ 
ticular,  either  you  or  the  member  of  the  jury  that  wants 
it,  just  with  respect  to  what  point  in  connection  with 
those  issues  would  you  like  for  me  to  clear  up? 

NO.  11  JUROR:  -  Your  Honor,  we  do  not  understand 
if  the  paper — the  question  was,  “Was  the  said  paper  writ¬ 
ing  dated  the  13th  day  of  November,  1952,  purporting  to 
be  the  last  will  and  testament  of  Mildred  Nyman,  de¬ 
ceased,  executed  and  attested  in  due  form  as  required  by 
law.” 

THE  COURT:  Yes.  ! 
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NO.  11  JUROR:  They  want  the  explanation  of  yes  or 
no  on  that  particular  question.  There  is  considerable 
argument  on  that,  and  also  on  No.  3,  Issue  No.  3. 

THE  COURT:  Well,  I  understand,  but  what  I  am 
trying  to  get  at  is  with  respect  to  what  point  of  law  that 
I  tried  to  explain  to  you  is  it  that  you  would  like  for  me 
to  tell  you,  because  I  can’t  tell  you  whether  to  answer  it 
yes  or  no;  you  know  that. 

1053  NO.  11  JUROR:  Could  I  give  you  my  under¬ 
standing  of  it?  Would  that  be  all  right? 

THE  COURT:  Yes. 

Of  the  law,  I  am  talking  about  now,  not  the  facts. 

NO.  01  JUROR:  Yes. 

According  to  my  understanding  of  your  instructions, 
that  No.  2  would  be  “yes” — that  it  is  a  bona  fide  paper; 
although  I  could  be  wrong. 

THE  COURT :  I  think  I  get  what  you  mean. 

Let  me  give  you  again  something  of  what  I  said  on  that 
particular  issue  and  that  might  clear  up  the  point  in  your 
mind. 

Now,  first,  you  understand,  I  take  it,  without  much 
trouble,  that  on  No.  2  the  burden  of  proof  is  upon  those 
who  offer  the  will  and  say  it  is  a  valid  one. 

That  is,  in  this  instance,  the  defendant  caveatee.  They 
offer  the  will  and  say  it  is  the  last  will.  So  the  burden 
is  on  them  to  prove  that  it  was  executed  by  the  testatrix 
in  the  form  and  manner  required  by  law. 

Now,  the  jury  is  instructed — I  am  simply  repeating  here 
now  what  I  have  already  told  you: 

The  jury  is  instructed  as  a  matter  of  law  that  if  it  finds 
that  the  will  dated  November  13,  1952,  is  in  writing  and 
signed  by  the  testatrix  Mildred  Nyman,  and  at- 

1054  tested  and  subscribed  in  the  presence  of  the  said 
Mildred  Nyman  by  at  least  two  credible  witnesses, 

and  even  though  same  be  executed  by  Mildred  Nyman  by 
affixing  of  her  mark,  it  is  executed  in  the  form  required 
by  law. 

The  jury  are  instructed  that  the  law  of  the  District  of 
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Columbia  requires  that  all  wills  and  testaments  shall  be 
attested  and  subscribed  in  the  presence  of  the  testator  by 
at  least  two  credible  witnesses  or  else  they  shall  be  utterly 
void-  Accordingly,  if  the  jury  finds  from  all  of  the  evi¬ 
dence  that  the  paper  writing  dated  November  13,  1952  was 
not  attested  and  subscribed  by  at  least  two  credible  wit¬ 
nesses,  the  same  is  utterly  void  and  of  no  effect. 

Now,  does  that  clear  up  any  question  that  is  in  your 
mind,  or  do  you  still  have  a  question  yon  would  like  for 
me  to  try  to  explain  further? 

NO.  11  JUROR:  Well,  Your  Honor,  as  I  understand 
from  what  you  have  read,  from  quoting  the  law,  that  any¬ 
one  can  sign  as  witnesses. 

THE  COURT:  Yes. 

NO.  1  JUROR:  And  can  execute  a  will 

THE  COURT :  It  says  “two  credible  witnesses.”  That 
means  you  must  believe  the  witnesses  were  credible  wit¬ 
nesses,  and  you  believe  what  they  say. 

1055  NO.  11  JUROR:  Well— 

THE  COURT:  You  are  the  judge  of  the  credi¬ 
bility  of  the  witnesses. 

NO.  11  JUROR:  Well,  then,  Your  Honor,  in  other 
words  we  have  to  take  into  account  the  credibility  of  the 
witnesses  all  the  way  through  in  every  question. 

THE  COURT:  That’s  right. 

NO.  11  JUROR:  And  actually,  as  I  believe  we  all  un¬ 
derstand,  that  No.  1  question  determines  the  rest  of  the 
questions. 

Is  that  right? 

THE  COURT:  No,  just  the  other  way  around;  the 
rest  of  the  questions  determine  No.  1. 

NO.  11  JUROR:  Well,  in  other  words,  though,  what¬ 
ever  we  say  on  No.  1  is  final,  is  it  not? 

THE  COURT:  That  is  final,  but  you  arrive  at  that 
as  a  result  of  what  you  arrive  at  by  the  answer  to  the 
other  questions. 
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Some  of  you  are  nodding.  I  think  you  probably  un¬ 
derstand  that. 

NO.  11  JUROR:  Yes. 

THE  COURT:  Now,  on  3,  do  you  want  me  to  talk 
about  that? 

NO.  11  JUROR:  While  we  are  here,  if  you  don’t 

1056  mind,  Your  Honor,  I  would  like  it  to  be  explained 
further. 

THE  COURT:  I  don’t  mind,  if  I  can  help  you. 

All  right. 

No.  3  has  to  do  with  the  testamentary  capacity  of  the 
person  making  the  will 

The  question  is:  Was  the  said  Mildred  Nyman,  at  the 
time  of  the  making  and  subscribing  and  the  acknowledg¬ 
ing  by  her  of  the  said  paper  writing,  of  sound  and  dis¬ 
posing  mind  and  capable  of  executing  a  valid  deed  or 
contract. 

Now,  with  respect  to  that  issue,  I  gave  you  these  in¬ 
structions — I  will  repeat  them — and  if  you  still  have  some 
question  you  can  let  me  know  and  I  will  try  to  explain  it 
more  in  detail. 

The  jury  is  instructed  as  a  matter  of  law  that  every 
person  over  21  years  of  age  is  presumed  to  be  of  sound 
mind  and  competent  to  make  a  will,  and  this  presumption 
extends  through  the  entire  life  of  a  party  no  matter  to 
what  age  she  may  live  and,  in  order  to  justify  setting 
aside  the  will  on  the  ground  of  mental  incapacity,  the 
caveators — that  is,  the  plaintiffs  in  this  case,  the  people 
who  challenge  the  validity  of  the  will  on  that  ground — the 
plaintiffs  herein  have  the  burden  of  proving  by  a  fair 
preponderance  of  the  evidence  that  the  testatrix  was  not 
of  sound  and  disposing  mind,  memory  and  under- 

1057  standing,  and  was  not  capable  of  executing  a  valid 
will  at  the  time  of  the  execution  of  the  will  dated 

November  13,  1952. 

Just  as  the  burden  of  proof  in  the  other  matter  of  exe- 
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cution  was  on  the  defendant,  so,  the  burden  of  proof  on 
this  issue,  that  is,  the  lack  of  testamentary  capacity,  is  on 
the  person  that  challenges  it,  because  the  presumption  is 
that  one  is  of  sound  mind  until  some  proof  shows  the 
contrary. 

The  jury  are  instructed  that  under  the  law  of  this  Dis¬ 
trict,  to  be  capable  of  making  a  will,  a  person  must  be 
of  sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract 

If,  therefore,  the  jury  believe  from  all  of  the  evidence 
and  all  reasonable  inferences  therefrom  that  Mildred 
Nyman  was  not  on  December  13,  1952,  of  sound  and  dis¬ 
posing  mind,  and  capable  of  executing  a  valid  deed  or 
contract,  the  paper  writing  purporting  to  have  been 
signed  by  her  on  said  date  is  not  a  valid  will. 

Now,  the  jury  is  instructed  as  a  matter  of  law  to  make 
a  valid  will  it  is  not  necessary  that  a  testatrix  should  be 
endowed  with  a  high  order  of  intellect  or  even  an  intellect 
measuring  up  to  the  ordinary  standards  of  mankind,  or 
that  she  should  have  a  perfect  memory,  or  that  her  mind 
should  be  wholly  unimpaired  by  age,  sickness,  or 
1058  other  infirmities.  If  she  possesses  memory  and 
mind  enough  to  know  generally  what  property  she 
owns  and  desires  to  dispose  of,  and  the  person  or  per¬ 
sons  to  whom  she  intends  to  give  the  property,  and  knows 
that  she  is  making  her  will,  and  the  effect  and  purpose 
thereof,  and  fully  understands  who  are  the  natural  ob¬ 
jects  of  her  bounty,  she  is,  in  contemplation  of  law,  of 
sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract,  and  therefore  executing  a  valid 
will. 

Now,  the  jury  is  instructed  as  a  matter  of  law  that  if  it 
finds  that  the  testatrix  was  prejudiced,  irritable,  quarrel¬ 
some,  eccentric,  excitable,  or  forgeful,  that  no  one  or  all 
of  these  factors,  without  more,  constitutes  mental  inca¬ 
pacity.  •  i 
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Now,  all  of  those  things  may  be  considered  in  connec¬ 
tion  with  it,  bnt  those  things  alone,  and  without  anything 
else,  do  not  of  themselves  constitute  mental  incapacity. 

Now,  does  that  clear  up  any  question  in  your  mind! 

THE  FOREMAN:  I  think  that  clarifies  it 

THE  COURT :  You  do. 

THE  FOREMAN:  Yes. 

MR.  DENIT:  Your  Honor  read  December  13th.  I 
know  it  was  an  oversight. 

1059  THE  COURT:  If  I  did  I  heartily  apologize, 
because  nothing  about  December  is  involved. 

I  should  have  said  November  13,  1952,  and,  if  I  did  say 
that,  it  was  wholly  inadvertent,  because  there  is  no  De¬ 
cember  date  mixed  up  in  this  one. 

Now,  while  I  have  got  you  here,  I  am  going  to  let  you 
go  back.  If  you  can’t  Teach  a  conclusion  by,  we  will  say, 
four  o’clock,  let  me  know,  and  I  will  then  consider  with 
you  what  we  had  better  do,  because  I  don’t  want  to  keep 
you  here  too  late;  neither  do  I  want  to  make  you  come 
back  if  I  can  help  it 

See  what  you  can  do  between  now  and  4  o’clock  and  let 
me  know  at  that  time  what  you  think  about  what  I  should 
do  about  carrying  on. 

(Whereupon,  at  3:25  p.m.,  the  jury  retired  to  deliberate 
further  of  their  verdict.) 


THE  COURT:  I  understand  the  jury  is  ready  with  a 
verdict. 

Are  you  ready  to  receive  the  verdict! 

MR.  DENIT:  Yes,  Your  Honor. 

MR.  QUIMBY:  Yes. 

THE  COURT:  Let  the  jury  come  in. 

(Whereupon,  at  4:15  o’clock  p.  m.,  the  jury  entered  the 
courtroom  to  announce  their  verdict  as  follows : 

1060  THE  CLERK :  Mr.  Foreman,  has  the  jury 
agreed  upon  its  verdict! 
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THE  FOREMAN:  Yes,  sir. 

THE  CLERK :  Mr.  Foreman,  your  verdict  as  to  Issue 
No.  1: 

“Was  the  paper  writing  filed  in  this  Court  and  bearing 
the  date  of  the  13th  day  of  November,  1952,  the  last  will 
and  testament  of  Mildred  Nyman,  deceased?” 

“No.” 

As  to  Issue  No.  2: 

“Was  the  said  paper  writing  dated  the  13th  day  of 
November,  1952,  purporting  to  be  the  last  will  and  testa¬ 
ment  of  Mildred  Nyman,  deceased,  executed  and  attested 
in  due  form  as  required  by  law?” 

Answer,  “No.” 

Issue  No.  3: 

“Was  the  said  Mildred  Nyman  at  the  time  of  the  mak¬ 
ing  and  subscribing  and  acknowledging  by  her  of  the  said 
paper  writing  of  sound  and  disposing  mind  and  capable 
of  executing  a  valid  deed  or  contract?” 

Answer,  “No.” 

1061  Issue  No.  4: 

“Was  the  said  paper  writing  dated  the  13th  day 
of  November,  1952,  obtained  or  the  execution  thereof  pro¬ 
cured  from  the  said  Mildred  Nyman,  deceased,  by  fraud 
or  deceit  practiced  upon  the  said  Mildred  Nyman  by  some 
person  or  persons?” 

Answer,  “Yes.” 

Issue  No.  5: 

“Was  the  said  paper  writing  dated  the  13th  day  of  No¬ 
vember,  1952,  obtained,  or  the  execution  thereof  procured 
from  the  said  Mildred  Nyman,  deceased,  by  the  undue  in¬ 
fluence  or  duress  or  coercion  of  Francis  S.  Browne  or  any 
other  person  or  persons?” 

Answer,  “Yes.” 

Signed,  Charles  M.  Robinson,  Foreman.” 

Members  of  the  Jury,  and  this  is  your  verdict,  so  say 
you  each  and  all. 
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(Affirmed  by  nods.) 

THE  COURT:  Were  yon  going  to  ask  for  something? 
■MR.  QUIMBY :  I  was  going  to  ask  if  yon  wonld  mind 
polling  the  jury? 

•  •  •  • 

1068 

THE  CLERK :  The  jnry  has  been  polled. 

THE  COURT :  That  completes  the  poll  of  the  jury. 

The  Conrt  wants  to  thank  the  members  of  the  jnry  for 
their  service  in  this  case,  which  has  been  a  very  pro¬ 
tracted  one,  and  yonr  consideration  of  the  case. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

1.  The  first  question  is  whether  on  a  trial  of  the  issues 
raised  by  the  caveat  to  the  will  of  Mildred  Nyman,  de¬ 
ceased,  which  resulted  in  a  jury  verdict  in  favor  of  the 
appellee  caveators  on  all  issues,  the  Court  below  should 
not  have  directed  a  verdict  in  favor  of  the  appellant  cavea- 
tee  on  all  of  the  issues :  (A)  at  the  dose  of  the  appellee 
caveators’  case;  (B)  at  the  close  of  all  of  the  evidence  at 
the  trial  of  the  cause  below. 

2.  The  second  question  is  whether  the  Court  below, 
over  objection,  should  have  admitted  the  testimony  of  Dr. 
Winfred  Overholser,  a  witness  for  the  appellee  cavea¬ 
tors,  concerning  the  mental  condition  of  Mildred  Nyman, 
based  on  an  examination  of  her  and  report  by  him  that 
she  was  of  unsound  mind,  which  was  in  part  the  subject 
matter  of  prior  litigation  wherein  the  Court  appointed  a 
conservator  for  the  said  Mildred  Nyman  under  a  statute 
specifically  prohibiting  such  an  appointment  in  cases  in¬ 
volving  unsoundness  of  mind. 

3.  The  third  question  is  whether  the  Court  below  erred 
in  permitting  the  appellee  caveators  to  call  l\ancis  S. 
Browne  as  an  adverse  party,  under  Buie  43(b)  of  the 
Federal  Buies  of  Civil  Procedure,  and  then  examine  him 
as  an  individual  witness  as  well  as  in  his  representative 
capacity  as  nominated  executor  under  the  will  of  Mildred 
Nyman  deceased,  dated  November  13,  1952,  when,  in  fact, 
the  said  Francis  S.  Browne  was  appearing  in  said  cause, 
as  shown  by  his  answer  to  the  petition  for  caveat,  not  as 
an  individual  but  only  in  his  representative  capacity  as 
such  nominated  executor. 

4.  The  fourth  question  is  whether  the  Court  below 
erred  in  admitting  testimony,  over  objection,  concerning 
alleged  claims  for  services  and  money  expended  by  Fran- 
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cis  S.  Browne  and  his  wife,  Effie  Browne,  as  individuals, 
against  the  estate  of  Elm  a  Nyman,  not  a  party  to  the 
caveat  action  below,  all  of  which  would  tend  to  prejudice 
the  jury  against  the  said  Francis  S.  Browne,  the  nomi¬ 
nated  executor  under  the  will  of  Mildred  Nyman,  de¬ 
ceased,  dated  November  13,  1952. 

5.  The  fifth  question  is  whether  the  Court  below  erred 
in  not  granting  appellant  caveatee’s  motion  for  a  di¬ 
rected  verdict  against  Eleanor  N.  Jenkins,  one  of  the 
caveators  below,  when  by  the  introduction  of  a  certain 
codicil  dated  March  1,  1940,  to  a  prior  paper  writing  pur¬ 
porting  to  be  a  will  of  Mildred  Nyman,  deceased,  dated 
December  12,  1939,  the  said  Eleanor  N.  Jenkins  was  to¬ 
tally  disinherited  by  the  said  Mildred  Nyman,  the  said 
Eleanor  N.  Jenkins  having  admitted  and  proven  in  said 
cause  that  said  will  and  codicil  thereto  were  valid  instru¬ 
ments. 

6.  The  sixth  question  is  whether  the  Court  below  erred 
in  not  granting  the  motion  of  the  appellant  caveatee  to 
set  aside  the  verdict  and  judgment,  and  for  judgment,  or 
in  the  alternative,  motion  for  new  trial  on  the  grounds 
that: 

(A)  The  verdict  of  the  jury  was  contrary  to  the 
evidence. 

(B)  The  verdict  of  the  jury  was  contrary  to  the 
weight  of  the  evidence. 

(C)  The  verdict  of  the  jury  was  contrary  to  law. 
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Francis  S.  Browne,  in  his  own  right  as  legatee  and 
executor  of  the  paper  writing  dated  November 
1952,  purporting  to  be  the  last  will  and  testament 
Mildred  Nyman,  deceased. 

Appellant 

v. 

W.  Carroll  Brooke,  Emma  Smallzel  Wacker 
and  Eleanor  N.  Jenkins, 

Appellees 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 

BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

Jurisdiction  of  this  Court  is  based  on  Section  1291  of 
Title  28,  United  States  Code  since  this  is  an  appeal  from 
the  United  States  District  Court  for  the  District  of 
Columbia. 

STATEMENT  OF  THE  CASE 

Francis  S.  Browne,  the  nominated  executor  in  the  will 
of  Mildred  Nyman,  deceased,  dated  the  13th  day  of  No¬ 
vember,  1952,  as  such  nominated  executor  filed  a  peti¬ 
tion  for  probate  of  the  will  and  letters  testamentary  in 


the  United  States  District  Conrt  for  the  District  of  Co¬ 
lombia,  Holding  a  Probate  Conrt,  under  Administration 
No.  84,593.  (App.  2A)  After  the  will  was  proved  and 
before  same  was  admitted  to  probate,  there  was  filed  in 
said  cause  by  W.  Carroll  Brooke,  a  petition  for  caveat 
wherein  it  was  alleged  in  part  as  follows:  (App.  6A) 

1.  That  said  paper  writing  bearing  date  the  13th  day 
of  November,  1952,  is  not  the  last  will  and  testament  of 
said  decedent 

2.  That  the  attesting  witnesses  to  said  alleged  will  did 
not,  nor  did  any  one  of  them,  sign  her  name  as  a  witness 
to  the  said  alleged  will  at  the  request  and  in  the  presence 
of  said  Mildred  Nyman. 

i  3.  That  the  said  decedent  was  not,  at  the  time  of  the 
TnaVing  and  subscribing,  or  of  the  acknowledging  by  her 
of  said  paper  writing,  of  sound  mind  and  memory  or  in- 
any  respect  capable  of  making  a  will. 

4.  That  the  said  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  said  decedent,  was  obtained 
and  the  execution  thereof  procured  from  the  said  Mildred 
Nyman  by  fraud  and  deceit  exercised  upon  her  by  some 

person  or  persons  unknown  to  petitioner. 

<« 

5.  That  the  said  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  said  decedent,  was  obtained 
and  the  execution  thereof  procured  from  the  said  Mil¬ 
dred  Nyman  by  the  undue  influence,  duress  and  coercion 
exercised  upon  her  by  Francis  S.  Browne,  or  by  some 
other  person  or  persons  unknown  to  petitioner. 

'  Thereafter,  the  said  Francis  S.  Browne  as  nominated 
■  executor  under  the  will  of  Mildred  Nyman,  deceased,  filed 
!  an  answer  to  the  petition  for  caveat  specifically  denying 
all  of  the  five  (5)  allegations  mentioned  and,  further, 
affirmatively  alleged  that  the  will  in  question  was  prop- 
!  erly  executed  as  required  by  law,  that  the  testatrix  was 


.  of  sound  and  disposing  mind  and  capable  of  the  execut¬ 
ing  of  a  valid  will,  and  that  same  was  not  executed  under  : 
fraud,  deceit,  undue  influence,  duress  or  coercion  of  any . 
person  whatsoever  (App.  12A).  Likewise  there  was  filed 
an  answer  of  Eleanor  N.  Jenkins  to  the  petition  for  caveat 
wherein  she  joined  in  and  adopted  the  petition  for  caveat 
as  her  own,  and  prayed  that  the  prayers  of  the  petition  be 
granted  (App.  8A).  To  this  answer,  a  reply  of  Francis 
S.  Browne  in  his  said  representative  capacity  was  filed, 
wherein  he  adopted  as  his  reply  to  same  all  of  the  allega¬ 
tions  contained  in  his  answer  to  petition  for  caveat  (App. 
16 A).  Further  replying,  he  averred  that  the  said  Elea¬ 
nor  N.  Jenkins  was  not  a  party  in  interest  within  the 
meaning  of  the  statute  in  such  case  made  and  provided  as 
to  entitle  her  to  file  a  caveat  or  to  join  in  and  adopt  as 
her  own  a  petition  for  caveat  filed  by  a  real  party  in  in¬ 
terest  (App.  16A).  Furthermore,  there  was  filed  in  said 
cause  a  petition  to  join  caveat  by  Emma  Smallzel  Wacker, . 
otherwise  known  as  Mrs.  Fred  Wacker,  claiming  a  right 
to  join  in  the  caveat  as  the  residuary  legatee  in  a  certain 
paper  writing  purporting  to  be  the  last  will  and  testa¬ 
ment  of  Mildred  Nyman,  deceased,  dated  the  12th  day  of 
December,  1939  (App.  10A).  By  order  of  the  Court,  the 
prayers  of  the  petition  of  the  said  Emma  Smallzel  Wacker 
were  granted  and  she  was  thereby  held  to  have  by  her 
said  petition  adopted  the  allegations  contained  in  the 
caveat  theretofore  filed  in  the  cause  by  the  said  W.  Car- 
roll  Brooke  (App.  18A). 


The  Court  then  signed  an  Order  framing  issues  on  the 
pleadings,  which  were  as  follows  (App.  19A  &  20A) : 

L  Was  the  paper  writing  filed  in  thir,  Court  and  bear- 
.ing  date~tEe~13lli  dav  of  November.  1952,~thelast  will  and  . 
.testament  of  Mildred  Nyman,  deceased!  /Vi*o 

2.  Was  the  said  naner.  writing-dated  the  13th  day  of 

November.  1952.  purporting  to  be  the  last  will _ 

ment  of.MildredLNyman.  deceasedTexecntWl  imH  nttPstgrT 
in  due  form,  as  required  by  law!  ^ 
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3.  Was  the  said  Mildred  Nym^n  «+  the  Ktt>°  of  thft 
joking  Qrirq  gnW»rj^|r^Af  t>»o  acknowledging  by  her  of 

the  said  ,pap^r_writing_^l^imd  and  cEsposmg  mind,  hthC 
capable  of  executing  a  vaflcTdeed  or  contracpT^y^ 

4.  Waa  the  said  paper  writing  dated  t.hp  13th  day-af 
November,  1952,  obtained,  or  the  execution  thereof^pro- 

^chredTrom  the  said  Mildred  Nyman,  deceased,  by  fraud 
or  decit  practiced  upon  the  said  Mildred  Nym^  by  some 
person  or  pereo^f^ 

5.  Was  the  said  paper  writing  _dated  the  13th  day  of 
November,  1952,  obtained*- or  -the  execution"  thereof  pro- 
cured  from  the  said  Mildred  Nyman,  jgceasfid»— by  the 

-  nndne influence,  .orjiuress,  or  coercion  of  Francis  S. 
Browne,  or  any  other  person  or  persons?  . 

At  the  beginning  of  the  trial,  an  order  aligning 
parties  was  dnly  signed  ordering  that  the  caveators  be 
designated  as  parties  plaintiff,  and  the  caveatee  be  desig¬ 
nated  defendant  (App.  30A). 


The  case  was  tried  before  a  jnry  for  a  ten  day  period 
commencing  on  the  1st  day  of  February,  1955,  and  re¬ 
sulted  in  a  verdict  as  follows :  (App.  604A) 

Issue  No.  l=No 
Issue  No.  2=No 
Issue  No.  3=No 
Issue  No.  4=Ye8 
Issue  No.  5=Yes 


A  motion  to  set  aside  the  verdict  and  judgment,  and 
for  judgment,  or  in  the  alternative,  motion  for  new  trial 
was  then  duly  filed  by  appellant  caveatee,  and  after  the 
filing  of  the  answer  thereto  and  argument  before  the 
Trial  Judge,  the  motion  just  mentioned  was  denied  and 
an  order  denying  probate  to  the  purported  will  dated 
November  13,  1952  of  Mildred  Nyman,  deceased,  was 
signed  by  the  Trial  Judge  (App.  92A).  From  this  order, 
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Francis  S.  Browne,  in  his  own  right  as  legatee  and  as 
nominated  executor  of  the  paper  writing  dated  November 
13,  1952,  purporting  to  be  the  last  will  and  testament  of  | 
Mildred  Nyman,  deceased,  appeals  to  this  Court  (App. 
93A). 

j 

STATUTES  AND  RULES  INVOLVED 

I 

Buie  43(b),  Federal  Buies  of  Civil  Procedure:  “•  *  • 

A  party  may  call  an  adverse  party  or  an  officer,  director, 
or  managing  agent  of  a  public  or  private  corporation  or 
of  a  partnership  or  association  which  is  an  adverse  party, 
and  interrogate  him  by  leading  questions  and  contradict 
and  impeach  him  in  all  respects  as  if  he  had  been  called 
by  the  adverse  party,  and  the  witness  thus  called  may  be 
contradicted  and  impeached  by  or  on  behalf  of  the  ad¬ 
verse  party  also,  and  may  be  cross-examined  by  the  ad¬ 
verse  party  only  upon  the  subject  matter  of  his  examina¬ 
tion  in  chief.”  (Underscoring  supplied) 

Title  19,  Section  101,  District  of  Columbia  Code,  1951 
Edition:  “No  will,  testament,  or  codicil  shell  be  good 
and  effectual  for  any  purpose  whatever  unless  the  person 
making  the  same  be,  •  •  •  if  a  female,  of  the  full  age  of 
eighteen  years,  and  be  at  the  time  of  executing  or  ac-  ' 
knowledging  it,  as  hereinafter  directed,  of  sound  and  dis¬ 
posing  mind  and  capable  of  executing  a  valid  deed  or 
contract.” 

f 

Title  19,  Section  103,  District  of  Columbia  Code,  1951 
Edition:  “All  wills  and  testaments  shall  be  in  writing 
and  signed  by  the  testator,  or  by  some  other  person  in  f 
his  presence  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  said  testa-  ! 
tor  by  at  least  two  credible  witnesses,  or  else  they  shall  be  j 
utterly  void  and  of  no  effect  •  •  •” 

Supplement  IH,  Title  21,  Section  501,  District  of  Co-  I 
lumbia  Code,  1951  Edition  (Note:  Same  as  Public  Law  i 
196,  82nd  Congress,  approved  October  24,  1951) :  “If  an  j 
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adult  person  residing  in  or  having  property  in  the  Dis¬ 
trict  of  Columbia  is  unable,  by  reason  of  advanced  age, 
mental  weakness  ( not  amounting  to  unsoundness  of 
mind)f  or  physical  incapacity  properly  to  care  for  his 
property,  the  United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  may,  upon  his  petition  or  the  sworn 
petition  of  one  or  more  of  his  relatives  or  any  other 
person  or  persons,  appoint  some  fit  person  to  be  con¬ 
servator  of  his  property.”  (Underscoring  supplied) 

STATEMENT  OF  POINTS 

L  The  Court  committed  error  in  not  directing  a  ver¬ 
dict  in  favor  of  appellant  caveatee  on  all  of  the  issues: 

(A)  at  the  close  of  the  appellee  caveators’  case,  or 

(B)  at  the  dose  of  all  of  the  evidence  at  the  trial  of 
the  cause  below, 

because  the  evidence  was  uncontradicted  with  reference 
to  Issue  No.  2  that  the  will  was  executed  and  attested  in 
due  form  as  required  by  law.  On  Issues  No.  3,  No.  4  and 
No.  5,  there  was  not  sufficient  admissible  evidence  to 
justify  the  submission  of  such  issues  to  the  jury  and, 
lastly,  on  Issue  No.  1,  the  foregoing  being  true,  a  di¬ 
rected  verdict  in  favor  of  the  appellant  caveatee  would 
necessarily  follow. 

2.  The  Court  committed  error  in  admitting  the  testi¬ 
mony  of  Dr.  Winfred  Overholser,  a  witness  for  appellee 
caveators,  concerning  the  mental  condition  of  Mildred 
Nyman,  based  on  his  examination  of  her  and  report 
made  by  him  that  she  was  of  unsound  mind,  which  was 
in  part  the  subject  matter  of  prior  litigation  (approxi¬ 
mately  seven  months  before  the  will  in  question  was  exe¬ 
cuted),  in  which  litigation  the  Court  appointed  a  con¬ 
servator  for  the  said  Mildred  Nyman  under  a  statute 
specifically  prohibiting  such  an  appointment  in  cases  in¬ 
volving  unsoundness  of  mind.  This  appointment  amount- 
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jr 

I 

ed  to  an  adjudication  that  Mildred  Nyman  was  not  then 
of  unsound  mind.  ,  '  - 

i 

3.  The  Court  committed  error  in  permitting  the  ap¬ 
pellee  caveators  to  call  Francis  S.  Browne  as  an  adverse 
party  under  Buie  43(b)  of  the  Federal  Buies  of  Civil 
Procedure,  and  then,  over  objection,  to  examine  him  by 
cross-examination  upon  subject  matter  as  though  he  were 
called  as  an  ordinary  witness  and  not  upon  the  subject 
matter^  of  his  examination  in  chief  inasmuch  as  he  had 
not  therefotoreHjeeircalled  as  a  witness. 

4.  The  Court  committed  error  in  admitting  the  testi¬ 
mony,  over  objection,  concerning  claims  for  services  and 
money  expended  by  Francis  S.  Browne  and  his  wife, 
Effie  Browne,  as  individuals  against  the  estate  of  Elma 
Nyman,  deceased,  not  a  party  to  the  caveat  action  below. 

i 

5.  The  Court  committed  error  in  not  granting  appel¬ 
lant  caveatee’s  motion  for  a  directed  verdict  against  \ 
Eleanor  N.  Jenkins,  one  of  the  caveators  below,  when  [ 
it  was  clearly  shown  by  evidence  introduced  by  appellee  •'[ 
caveators  that  she  had  no  interest  in  the  outcome  of  the  j 
litigation. 

6.  The  Court  committed  error  in  not  granting  the  mo¬ 
tion  of  the  appellant  caveatee  to  set  aside  the  verdict  and 
judgment,  and  for  judgment,  or  in  the  alternative,  mo-  j 
tion  for  new  trial  on  the  grounds  that  the  verdict  was 
contrary  to  the  evidence,  contrary  to  the  weight  of  the 
evidence  and  contrary  to  law. 

i 

SUMMARY  OF  ARGUMENT 

i 

1.  It  is  appellant  caveatee’s  contention  that  the  Trial  i 
Court  committed  error  in  not  directing  a  verdict  in  favor  j 
of  the  appellant  caveatee  at  the  trial  on  the  caveat  filed 
to  the  will  of  Mildred  Nyman,  deceased,  dated  November  j 
13,  1952,  for  the  reason  that  there  was  not  sufficient  evi-  j 
dence  to  sustain  a  verdict  on  any  or  all  of  the  issues.  j 
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Appellant  caveatee  says  that  the  Trial  Court  committed 
further  error  in  admitting,  over  objection,  certain  evi¬ 
dence  at  the  trial,  all  of  which  evidence  tended  to  mislead 
and  confuse  as  well  as  cause  prejudice  against  the  ap¬ 
pellant  caveatee,  and  resulted  in  the  verdict  of  jury, 
which  was  contrary  to  the  admissible  evidence  and  con¬ 
trary  to  law,  and  resulted  in  an  order  denying  probate 
to  the  will  mentioned,  from  which  order  this  appeal  is 
taken. 

The  issues  framed  below  were  the  usual  issues  of  un¬ 
soundness  of  mind,  fraud,  coercion,  undue  influence,  im¬ 
proper  execution,  and  an  issue  requiring  the  jury  to  de¬ 
termine  whether  the  paper  writing  dated  November  13, 
1952  was,  in  fact,  the  last  will  and  testament  of  Mildred 
Nyman. 

2.  The  appellee  caveators  were  permitted,  over  objection, 
to  have  Dr.  Winfred  Overholser,  a  psychiatrist,  testify 
that  Mildred  Nyman  was  of  unsound  mind  as  of  the  date 
of  his  examination  during,  to  wit,  February  of  1952.  He 
did  not  see  her  thereafter.  Appellant  caveatee  contends 
that  admissibility  of  this  evidence  was  improper  because: 

(1)  The  manner  in  which  Dr.  Overholser  obtained  ad¬ 
mission  to  examine  Mildred  Nyman. 

(2)  That  the  lower  Court,  in  the  appointment  of  a  com 
servator  for  the  estate  of  Mildred  Nyman,  under  an  Act 
of  Congress  prohibiting  such  an  appointment  in  cases 
involving  unsoundness  of  mind,  in  fact,  judicially  declared 
that  Mildred  Nyman  was  not  of  unsound  mind  as  of  the 
time  of  the  examination  by  the  said  Dr.  Overholser  and 
afterward,  and,  accordingly,  the  testimony  to  the  contrary 
should  not  have  been  permitted  in  another  branch  of  the 
same  Court. 

1  3.  Appellant  caveatee  further  contends  that  the  Court 

below  erred  in  permitting  the  appellee  caveators  to  call 
as  an  adverse  party  Francis  S.  Browne  and  proceed  to 
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examine  hi™  by  leading  questions  as  an  individual  instead 
of  confining  such  examination  to  him  as  an  adverse  party 
in  his  representative  capacity  as  nominated  executor  of 
the  will  in  question.  The  pleadings,  from  which  the  is¬ 
sues  were  drawn,  clearly  showed  that  he  was  appearing 
in  his  nominated  representative  capacity  only. 

4.  Appellant  caveatee  contends  that  the  rights  of  Francis 

S.  Browne  were  further  prejudiced  in  the  eyes  of  the  jury 
when  the  Trial  Court,  over  objection,  permitted  introduc¬ 
tion  of  evidence  by  the  appellee  caveators  concerning  a 
claim  of  the  said  Francis  S.  Browne  against  the  estate  of  j 
one  Elma  Nyman,  not  a  party  in  interest  in  the  litigation,  ! 
sister  of  Mildred  Nyman,  the  said  Elma  Nyman  having 
predeceased  Mildred  Nyman  by  about  two  years.  Appel¬ 
lant  caveatee  says  that  the  claim  mentioned  rightfully  was 
asserted  against  the  estate  of  Elma  Nyman,  and  not 
having  been  asserted  against  the  estate  of  Mildred  Nyr  j 
man,  testimony  concerning  same  should  have  been  ex-  j 
eluded.  j 

5.  It  is  appellant  caveatee’s  contention  that  the  Trial 
Court  should  have  granted  a  motion  of  the  caveatee  to 
direct  a  verdict  against  Eleanor  N.  Jenkins,  one  of  the 
caveators  below,  after  it  was  clearly  shown  that  she  had 
no  interest  whatsoever  in  the  estate  of  Mildred  Nyman  in  j 
the  event  that  the  will  of  November  13,  1952  was  denied 
probate.  It  was  shown  by  the  caveators  themselves  that  j 
the  said  Eleanor  N.  Jenkins  was  disinherited  by  a  codicil  j 
of  Mildred  Nyman’s,  executed  on  the  1st  day  of  March, 
1940,  and  the  said  Eleanor  N.  Jenkins  admitted  in  open  i 
Court  at  the  trial  that  she  considered  said  codicil  and  the 
will  supporting  same  to  be  valid  instruments.  Appellant  i 
caveatee  states  that  by  not  granting  the  motion  for  a 
directed  verdict  against  the  said  Eleanor  N.  Jenkins,  the 
rights  of  the  caveatee  were  prejudiced. 

6.  Appellant  caveatee  also  believes  that  the  Court  below 
erred  in  not  granting  the  motion  of  the  caveatee  to  set  ! 
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aside  the  verdict  for  judgment,  and  for  judgment,  or  in 
the  alternative,  a  motion  for  new  trial  on  the  grounds 
that  the  verdict  of  the  jury  was  contrary  to  the  evidence, 
weight  of  the  evidence  and  to  law. 

ARGUMENT 

Appellant  caveatee  believes  that  it  will  be  of  aid  to 
this  Honorable  Court  in  the  consideration  of  this  appeal 
to  first  state  that  at  the  time  of  the  execution  of  the 
paper  writing  purporting  to  be  the  last  will  and  testa¬ 
ment  of  Mildred  Nyman,  deceased,  dated  November  13, 
1952,  which,  by  order  of  the  Court  below,  was  denied  pro¬ 
bate  and  from  which  order  this  appeal  is  taken,  the  said 
Mildred  Nyman  was  confined  to  a  nursing  home  (App. 
95A,  96A,  114A)  due  to  her  physical  condition  (App. 
99A).  She  was  about  sixty-nine  years  of  age  (App.  48 A) 
and  had  been  totally  blind  for  more  than  fifteen  years  be¬ 
fore  the  said  paper  was  executed.  During  this  time  all 
papers  signed  by  her  were  signed  by  her  mark,  as  was 
the  said  paper  writing  purporting  to  be  her  last  will  and 
testament,  dated  November  13,  1952  (App.  30A-31A). 

1.  In  support  of  the  argument  of  the  appellant  caveatee 
concerning  his  contention  that  the  Trial  Court  below  erred 
in  submitting  to  the  jury  all  five  issues  framed  on  the 
petition  for  caveat  and  answer  thereto,  it  is  respectfully 
submitted  as  follows: 

Re  Issue  No.  1.  In  this  issue,  the  jury  was  called  upon 
to  answer  the  question,  “Was  the  paper  writing  filed  in 
this  Court  and  bearing  the  date  the  13th  day  of  Novem¬ 
ber,  1952,  the  last  will  and  testament  of  Mildred  Nyman, 
deceased  f”  On  the  verdict,  they  answered  this  question 
“No.”  It  is  submitted  that  in  order  for  the  jury  to  prop¬ 
erly  answer  this  question,  they  would  first  have  to  arrive 
at  their  conclusions  to  the  other  four  issues  raised,  and 
to  be  consistent,  would  have  to  answer  Issue  No.  1  in 
accordance  with  their  answers  to  the  other  four  issues. 
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Appellant  caveatee  says,  therefore,  that  if  there  was  not 
sufficient  evidence  to  go  to  the  jury  on  the  other  four 
issues  involved,  that  the  jury,  except  out  of  speculation, 
would  have  nothing  upon  which  to  base  their  verdict  of 
“No”  to  the  question  raised  in  Issue  No.  L  The  appellee 
caveators,  having  the  burden  of  proof  on  this  issue,  it  is 
respectfully  submitted  that,  as  will  be  shown  hereinafter, 
they  failed  to  sustain  said  burden  and  the  Court  below 
should  have  directed  a  verdict  accordingly.  Appellant 
caveatee,  therefore,  submits  his  argument  concerning  the 
remaining  four  issues. 

Re  Issue  No.  2.  In  this  issue,  the  jury  was  called  upon 
to  answer  the  question,  “Was  the  said  paper  writing 
dated  the  13th  day  of  November,  1952,  purporting  to  be 
the  last  will  and  testament  of  Mildred  Nyman,  deceased, 
executed  and  attested  in  due  form,  as  required  by  law?” 
Their  answer  to  this  question  was  “No.” 

Title  19,  Section  103,  of  the  District  of  Columbia  Code, 
1951  Edition,  concerning  the  form  of  will  is  as  follows: 

“All  wills  and  testaments  shall  be  in  writing  and  signed 
by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  express  directions,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  testator  by  at  least 
two  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  no  effect” 

For  the  reasons  stated  below,  it  is  respectfully  sub¬ 
mitted  that  the  Court  below  erred  in  not  directing  a  ver¬ 
dict  in  favor  of  the  appellant  caveatee  on  this  issue. 

On  February  11,  1954,  there  was  filed  in  the  Probate 
Court  a  petition  for  the  probate  of  the  will  of  Mildred 
Nyman,  deceased  (App.  2A),  said  will  being  dated  the 
13th  day  of  November,  1952  (App.  30A).  In  this  will, 
Francis  S.  Browne  was  nominated  as  executor.  The  pe¬ 
tition  recited,  among  other  things,  that  said  will  was  then 
on  file  in  the  office  of  the  Register  of  Wills  for  the  Dis- 
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signed  in  an  adjoining  room,  ten  feet  from  her,  and  'where 
she  might  have  seen  them,  but  for  her  blindness. 

There  was  no  testimony  introduced  by  the  appellee 
caveators  to  contradict  the  testimony  of  the  attesting 
witnesses  to  the  will.  In  fact,  appellee  caveators  intro¬ 
duced  no  testimony  whatsoever  until  the  opening  of  their 
case  in  chief  (App.  135A)  after  the  Court  ruled  that  the 
appellant  caveatee  had  complied  with  the  law  regarding 
the  form  of  proof  of  the  will  of  November  13, 1952  (App. 
135A).  Furthermore,  the  appellee  caveators  at  no  time 
in  the  trial  ever  introduced  any  testimony  to  contradict 
the  testimony  of  the  two  subscribing  witnesses  as  to  the 
time,  form,  attestation  and  facts  surrounding  the  execu¬ 
tion  of  the  said  will.  Accordingly,  it  is  respectfully  sub¬ 
mitted  that  the  Court  below  erred  in  not  directing  a  ver¬ 
dict  in  favor  of  the  defendant  on  Issue  No.  2. 

As  was  said  in  the  case  of  Moore  v.  Moore,  47  App. 
D.  C.  18: 

“The  next  question  presented  for  our  consideration  was 
whether  the  purported  will  was  executed  and  attested  as 
required  by  law.  Appellant  in  his  brief  fails  to  indicate 
wherein  there  is  any  defect  in  this  respect  The  certifi¬ 
cate  is  in  proper  form.  Both  witnesses  to  the  will  testi¬ 
fied  that  the  decedent  signed  it  in  their  presence  and 
they  at  her  request  signed  it  as  witnesses  in  her  presence 
and  in  the  presence  of  each  other.  We  think  this  is  suf¬ 
ficient.” 

It  will  be  noted  that  the  petition  for  caveat  filed  herein 
(App.  6A)  alleges  as  follows:  “Second:  That  the  attest¬ 
ing  witnesses  to  said  alleged  will  did  not  nor  did  any  one 
of  them,  sign  her  name  as  a  witness  to  the  said  alleged 
will  at  the  request  and  in  the  presence  of  said  Mildred 
Nyman.” 

For  reasons  heretofore  stated,  it  is  respectfully  sub¬ 
mitted  that  none  of  the  allegations  of  the  paragraph  just 
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quoted  from  the  petition  for  caveat  were  proved  by  the 
appellee  caveators. 

Re  Issue  No.  3.  The  appellee  caveators  had  the  burden 
of  proving  that  on  November  13,  1952,  Mildred  Nyman 
was  not  of  sound  mind  and  memory  nor  in  any  respect 
capable  of  making  a  will.  Appellant  caveatee  says  that 
appellee  caveators  failed  to  carry  this  burden  and,  accord¬ 
ingly,  the  Court  below  erred  in  not  directing  a  verdict  in 
favor  of  the  appellant  caveatee  on  this  issue. 

Title  19,  Section  101,  of  the  1951  Edition  of  the  Dis¬ 
trict  of  Columbia  Code  provides  that  a  will,  to  be  good 
and  effectual  must  be  made  by  a  person,  if  a  female,  of 
the  full  age  of  eighteen  years,  and  she  must  be  at  the 
time  of  execution  and  acknowledgment  of  sound  and  dis¬ 
posing  mind  and  capable  of  executing  a  valid  deed  or 
contract. 

The  standard  of  mental  competence  in  this  jurisdiction 
has  been  adequately  phrased  in  the  case  of  Lewis  v.  Amer¬ 
ican  Security  &  Trust  Company ,  53  App.  D.  C.  258,  289 
F.  916.  In  the  Lewis  case,  after  quoting  the  pertinent 
words  of  Title  19,  Section  101,  the  opinion  uses  language, 
which  they  later  approve  in  Thompson  v.  Smith ,  70  App. 
D.C.  65,  103  F.2d  936,  as  follows: 

* 4  It  is  apparent  from  this  (code)  language,  as  was  held 
in  Barbour  v.  Moore,  4  App.  D.  C.  535,  547,  that  the  test 
is  whether  the  testator,  at  the  time  of  executing  the  paper 
purporting  to  be  his  will,  was  capable  of  making  a  valid 
deed  or  contract.  As  observed  in  that  case,  the  right  to 
make  a  will  disposing  of  property  in  accordance  with  one’s 
desires,  ‘even  to  gratify  partialities  or  prejudices’,  is 
among  the  most  prized  privileges  secured  by  lie  law. 

!  “To  make  a  valid  will  it  is  not  necessary  that  the 
testator  should  be  endowed  with  a  high  order  of  intellect, 
or  even  an  intellect  measuring  up  to  the  ordinary  stand¬ 
ards  of  mankind.  Nor  is  it  necessary  to  the  making  of 
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a  valid  will  that  the  party  should  have  a  perfect  memory, 
and  that  his  mind  should  be  wholly  unimpaired  by  age, 
sickness  or  other  infirmities.  If  the  party  possess  memory 
and  mind  enough  to  know  what  property  he  owns  and 
desires  to  dispose  of,  and  the  person  or  persons  to  whom 
he  intends  to  give  it,  and  the  manner  in  which  he  wishes 
it  applied  by  such  person,  and,  generally,  fully  under¬ 
stands  his  purposes  and  the  business  he  is  engaged  in,  in 
so  disposing  of  his  property,  he  is,  in  contemplation  of 
law,  of  sound  and  disposing  mind.” 

And  in  the  Lewis  v.  American  Security  &  Trust  Com¬ 
pany  case,  the  Court  of  Appeals  held  proper  a  charge  in 
which  the  jury  had  been  told: 

“•  #  #  that  neither  age,  sickness,  nor  extreme  debility 
will  affect  the  capacity  of  a  person  to  make  a  valid  will, 
if  he  retains  sufficient  mind  and  memory  to  know:  (1) 
What  property  he  owns  in  a  general  way;  (2)  the  person 
or  persons  who  would  be  the  natural  objects  of  his  bounty 
and  his  relation  towards  them;  and  (3)  the  nature  of  the 
instrument  he  is  executing;  and  if  they  believe  from  the 
evidence  that  Samuel  E.  Lewis  possessed  sufficient  men¬ 
tality  to  meet  these  requirements  their  verdict  should 
sustain  his  will.” 


Affirming  the  judgment  below  upon  a  verdict  for  de¬ 
fendant  devisees  in  an  action  of  ejectment,  involving  the 
validity  of  the  will  of  William  Thomson,  a  resident  of 
the  District  of  Columbia,  which  action  had  been  instituted 
by  grantees  of  the  heirs  of  said  decedent,  William  Thomp¬ 
son,  the  Supreme  Court  said  in  Keely  v.  Moore ,  32  App. 
D.C.  9,  affirmed  196  U.S.  38,  46: 

Y  “Thomson  may  have  been  insane  to  the  extent  of  being 
f  dangerous  if  set  at  liberty,  and  yet  may  have  had  suf- 
|  ficient  mental  capacity  to  make  a  will,  to  enter  into  con- 
ll tracts,  transact  business,  and  be  a  witness.” 

In  the  Lewis  v.  American  Security  &  Trust  Company 
case  cited  above,  quoting  Barbour  v.  Moore  as  stated,  it 
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will  be  noted  that  “the  right  to  make  a  will  disposing  of 
property  in  accordance  with  one’s  desires,  ‘even  to  gratify 
partialities  or  prejudices*,  is  among  the  most  prized  privi¬ 
leges  secured  by  the  law.** 

In  the  case  at  bar,  the  appellee  caveators  introduced 
and  proved  by  the  subscribing  witnesses  thereto  a  paper 
purporting  to  be  the  will  of  Mildred  Nyman,  dated  the 
12th  day  of  December  1939  (App.  34A),  and  a  Codicil 
thereto,  dated  the  1st  day  of  March,  1940  (App.  36A). 
Both  were  proven  as  shown  by  the  testimony  of  'William 
W.  Mackall  (App.  136A)  and  Basil  D.  Boteler  (App. 
145 A).  Furthermore,  all  the  appellee  caveators  stated  in 
open  Court  that  they  considered  the  1939  will  and  the  1940 
codicil  as  valid  instruments  insofar  as  execution  was  con¬ 
cerned  (App.  364A,  365 A).  It  will  be  noted  in  the  paper 
writing  dated  the  12th  day  of  December,  1939,  purporting 
to  be  a  will  of  Mildred  Nyman,  that  she  provided  that 
her  sister,  Elma  Nyman,  should  take  her  whole  estate,  and 
in  the  event  that  Elma  predeceased  Mildred,  that  her  es¬ 
tate  was  to  be  distributed  as  follows:  (App.  34A) 

To  Eleanor  Jane  Nyman  $2,000.00 

To  Lester  A.  Lawrence  $1,000.00 

with  the  residue  to  be  divided  equally  among  six  cousins, 
namely: 

Miss  Nettie  B.  Browne 
Francis  S.  Browne 
Clifford  W.  Smallzel 
Edythe  Smallzel 
Mrs.  Fred  Wacker 
Rev.  Walter  Carroll  Brooke. 

By  affidavit  of  Martin  R.  Fain  (App.  22A),  which  was 
introduced  in  evidence  by  the  appellee  caveators,  it  is 
shown  that  the  said  Nettie  B.  Brown,  Clifford  W.  Smallzel 
and  Edythe  Smallzel  predeceased  Mildred  Nyman,  thus 
leaving:  Eleanor  Jane  Nyman,  known  herein  as  Eleanor 
N.  Jenkins;  Lester  A.  Lawrence;  Francis  S.  Browne,  ap- 
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pellant  caveatee  herein;  Mrs.  Fred  Wacker,  known  herein 
as  Tlmma  Smallzel  Wacker ;  and  Rev.  Walter  Carroll 
Brooke,  known  herein  as  W.  Carroll  Brooke  (App.  22A). 

By  a  codicil  to  said  paper  dated  the  1st  day  of  March, 
1940,  and  introduced  in  evidence  by  the  appellee  cave¬ 
ators,  (App.  36A)  the  said  Mildred  Nyman  recited  that 
she  ratified  and  confirmed  said  will  (dated  the  12th  day 
of  December,  1939)  save  so  far  as  any  part  of  it  is  in¬ 
consistent  with  the  codicil,  and  then  went  on  to  recite  in 
Paragraph  2  thereof  that  she  thereby  revoked  the  be¬ 
quest  of  $2,000.00  to  the  said  Eleanor  Jane  Nyman,  the 
appellee  caveator  herein  known  as  Eleanor  N.  Jenkins, 
because  she  and  her  sister,  Elma,  had  made  settlement  of 
a  caveat  threatened  to  be  filed  on  behalf  of  the  said  Elea¬ 
nor  Jane  Nyman  against  admission  to  probate  of  the  will 
of  Mildred’s  mother.  She  then  went  on  to  say,  “it  is  my 
expressed  desire  that  Eleanor  Jane  Nyman  receive  no 
benefit  from  my  estate.”  As  stated,  all  three  appellee 
caveators  herein,  including  the  said  Eleanor  Jane  Nyman, 
now  known  as  Eleanor  N.  Jenkins,  announced  in  open 
Court  that  they  considered  the  paper  writing  dated  the 
12th  day  of  December,  1939,  and  the  codicil  dated  the  1st 
day  of  March,  1940,  as  having  been  valid  instruments  as 
of  the  date  of  execution  (App.  364A,  365A). 

It  will  be  noted  from  an  examination  of  the  papers  just 
mentioned  (App.  34A,  36A)  that  Mildred  Nyman  executed 
both  of  them  by  affixing  her  mark. 

It  will  be  noted  from  an  examination  of  the  will  of 
Mildred  Nyman,  dated  the  13th  day  of  November,  1952 
(App.  30A),  that  she  revoked  any  and  all  wills  thereto¬ 
fore  made  by  her  and  made  distribution  as  follows: 

To  her  cousin,  Mary  Chapman  $  200.00 

To  Effie  Browne  $  100.00 

To  Lester  A.  Lawrence,  the  same  Lester 
A.  Lawrence  mentioned  in  the  paper  writ¬ 
ing  purporting  to  be  her  will  of  Decem¬ 
ber  12, 1939  $1,000.00 
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The  bequest  to  Lester  A.  Lawrence  is  in  the  same  amount 
in  both  instruments.  It  will  also  be  noted  that  she  went 
on  to  recite,  “I  am  not  making  any  provision  herein  for 
Eleanor  N.  Jenkins,  niece,  as  she  has  already  received 
sufficient  amount  in  the  settlement  of  my  mother’s  estate.” 
It  is  submitted  that  this  was  in  strict  accord  with  the 
provisions  of  the  codicil  dated  March  1,  1940  (App.  36A). 
All  the  rest  and  residue  she  gave  to  Francis  S.  Browne, 
and  in  case  he  predecease  her,  to  his  wife,  Effie  Browne. 
These  are  the  two  persons  who  gave  of  their  time  and 
effort  on  behalf  of  Mildred  Nyman  practically  daily  dur¬ 
ing  the  year  of  1951  as  hereinafter  stated  (App.  414A 
through  418A),  and  on  many  other  occasions  before  and 
after  that  time  (App.  437A  through  447A). 

The  only  testimony  in  the  case  showing  where  Mr. 
Frazier  obtained  the  information  necessary  to  the  draw¬ 
ing  of  the  will  of  November  13,  1952,  was  from  Mildred 
Nyman  only  (App.  228 A,  229 A).  Mr.  Lester  A.  Law¬ 
rence,  appellee  caveators’  witness,  testified  that  the  will 
of  December  12,  1939,  and  the  codicil  thereof  of  March 
1,  1940,  remained  in  the  custody  of  the  National  Savings 
&  Trust  Company  from  the  date  of  the  execution  of  these 
instruments  until  he  filed  them  in  the  Office  of  the  Regis¬ 
ter  of  Wills  for  the  District  of  Columbia  after  Mildred 
Nyman’s  death  (App.  39A). 

'  It  is  submitted  that  since  Mr.  George  Frazier,  her  at¬ 
torney  who  drew  the  will,  obtained  all  of  his  information 
to  enable  him  to  draw  the  will  of  November  13,  1952,  from 
Mildred  Nyman  only,  that  she,  of  necessity,  had  sufficient 
mental  capacity  to  know  the  object  of  her  bounty,  who 
her  relatives  were,  how  much  she  wished  each  to  have,  and 
otherwise  how  she  wished  to  dispose  of  her  property,  as 
is  shown  by  the  details  of  the  will  itself,  to  say  nothing 
of  the  showing  thus  made  of  the  similarity  between  cer¬ 
tain  provisions  of  the  will  under  attack  and  her  prior 
will  of  December  12,  1939,  and  the  codicil  thereto  dated 
March  1, 1940. 
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The  appellee  caveators  below  introduced  as  Plaintiffs* 
Exhibit  No.  12  (App.  43A),  an  agreement  dated  March  13, 
1940,  between  Elma  Nyman  and  Mildred  Nyman,  as  joint 
tenants,  and  the  National  Savings  &  Trust  Company, 
wherein  it  set  out  in  detail  personal  property  assets  of 
the  two  Nyman  ladies.  It  is  submitted  that  the  intro¬ 
duction  of  this  Exhibit  by  the  appellee  caveators  carried 
with  it  the  implication  that  Mildred  Nyman  knew  the 
nature  of  the  personal  property  therein  set  forth.  Having 
in  mind  that  this  Honorable  Court,  in  the  case  of  Lewis  v. 
American  Security  &  Trust  Company ,  supra,  held  that  to 
make  a  valid  will,  it  was  not  necessary  that  the  testatrix 
should  be  endowed  with  a  high  order  of  intellect  or  even 
an  intellect  measuring  up  to  the  ordinary  standards  of 
mankind,  nor  was  it  necessary  to  the  making  of  a  valid 
will  that  the  party  should  have  a  perfect  memory  and 
that  her  mind  should  be  wholly  unimpaired  by  age,  sick¬ 
ness  or  other  infirmities,  but  that  if  she  had  sufficient 
mind  and  memory  to  know  what  property  she  owned  and 
desired  to  dispose  of,  and  the  person  or  persons  to  whom 
she  intended  to  give  it,  and  in  the  manner  in  which  she 
wished  it  applied  to  such  person  and,  generally  fully 
understood  her  purposes  and  the  business  she  was  engaged 
in  in  so  disposing  of  her  property,  she  would  be  presumed, 
in  contemplation  of  law,  to  be  of  sound  and  disposing 
mind.  As  applied  to  this  case,  the  test  would  be,  did 
Mildred  Nyman  possess  memory  and  mind  to  know  what 
property  she  owned  and  desired  to  dispose  oft  As  stated 
in  appellee  caveators*  Exhibit  No.  12  (App.  43A),  she 
knew  of  detailed  personal  property  owned  by  herself  and 
her  sister,  Elma,  jointly  in  1940.  Mildred,  of  course,  was 
aware  of  the  death  of  her  sister  during  1951,  and  that 
her  sister  had  made  a  will  providing  that  Mildred  should 
have  her  sister’s  interest  in  the  joint  property  upon  the 
sister’s  death  (App.  40A,  86A).  She  knew  that  her  house 
on  Farragut  Street  was  sold  or  was  about  to  be  sold  because 
she  was  so  advised  (App.  266A).  It  then  follows,  did  she 
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know  the  person  or  persons  to  whom  she  intended  to  give 
her  property  and  the  manner  in  which  she  wished  it 
applied  to  such  person?  She  knew  that  she  had  a  cousin 
by  the  name  of  Mary  Chapman,  to  whom  she  gave  $200.00. 
She  certainly  knew  Effie  Browne,  who  was  the  person  who 
had  done  so  much  for  her  as  hereinafter  stated.  She  gave 
to  Lester  A.  Lawrence  the  same  amount  that  she  had 
specified  in  the  prior  paper  writing  purporting  to  be  a 
will,  dated  December  12,  1939.  She  stated  that  she  did 
not  want  Eleanor  N.  Jenkins,  her  niece,  to  have  anything, 
which  was  in  total  accord  with  the  codicil  of  March  1, 
1940.  The  remainder  she  gave  to  Francis  S.  Browne,  or 
to  Effie  Browne  in  the  event  that  he  predeceased  her, 
doubtless  in  recognition  of  his  many  services  rendered  to 
her. 

Defendant’s  Exhibit  No.  7,  dated  February  26,  1952 
(App.  80A),  being  a  notation  from  Lester  A.  Lawrence, 
one  of  the  witnesses  called  by  the  appellee  caveators  and 
an  employee  of  the  National  Savings  &  Trust  Company, 
shows  the  following  language:  U1  also  assume  that  Mr. 
Francis  S.  Browne ,  a  cousin  of  Miss  Nyman ,  who  fias 
been  very  attentive  to  the  Nymans  for  over  the  past  five 
years,  should  be  advised  of  the  recent  development.” 
(Underscoring  supplied). 

That  she  fully  understood  the  purposes  and  the  busi¬ 
ness  she  was  engaged  in  in  executing  her  will  cannot  be 
doubted,  in  view  of  the  uncontradicted  testimony  of  the 
two  witnesses  to  her  will  of  November  13,  1952,  as  was 
shown  by  the  testimony  of  such  witnesses  that  she  was 
repeatedly  asked  as  each  portion  of  the  will  was  read,  if 
that  was  her  desire,  to  which  she  answered  in  the  affirma¬ 
tive  (App.  97 A,  125A). 

As  further  proof  of  her  mental  capacity  to  understand 
business  transactions  and  her  desire  to  change  her  will 
of  1939,  we  have  the  following  testimony  and  proof  offered 
and  received  in  evidence  by  the  appellee  caveators  them- 
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selves:  The  witness,  Albert -E.  Branlt,  who  was  attorney 
for  the  National  Savings  &  Trust  Company,  testified  (App. 
155A)  that  he  visited  Mildred  Nyman  during  the  latter 
part  of  December,  1951,  and  the  early  part  of  1952  at 
the  nursing  home;  that  he  discussed  in  detail  with  her 
the  matters  and  things  he  intended  to  place  in  a  trust 
agreement  which  was  to  be  signed  by  her  (App.  157A) ; 
that  she  expressed  a  desire  to  change  her  will  and  that 
he,  in  fact,  took  notes  concerning  such  changes  in  her 
will  as  a  result  of  his  discussion  with  her  (App.  158A), 
and  did  thereafter,  during  February,  1952,  prepare  the 
trust  agreement  and  a  will  or  codicil  for  her  signature 
(see  Defendant’s  Exhibit  No.  8  (App.  81A  &  82A)  taken 
from  the  records  of  the  National  Savings  &  Trust  Com¬ 
pany)  ;  that  neither  papers  were  executed  but  that  he 
thereafter  proceeded  to  have  a  conservator  appointed  for 
her  under  Title  21,  Section  501,  of  the  District  of  Co¬ 
lumbia  Code,  1951  Edition,  Supplement  3,  to  wit,  April  9, 
1952  (App.  55A).  The.  law  as  set  out  in  Title  21,  Sec¬ 
tion  501,  specifically  prohibits  such  procedure  in  the  case 
of  a  person  of  unsound  mind.  More  on  this  point  will  be 
argued  hereinafter.  It  will  be  noted  that  he  also  testi¬ 
fied  that  during  his  conversations  with  her,  she  seemed 
to  understand  what  he  was  talking  about  (App.  211A) ;  that 
she  expressed  her  high  regard  for  Mr.  Francis  S.  Browne 
(App.  186A)  and  further  expressed  her  ^dislike  or  unwill¬ 
ingness  to  even  permit  Eleanor  N.  Jenkins,  appellee  cave¬ 
ator,  to  visit  her  (App.  172A).  This  dislike  for  the  appellee 
caveator,  Eleanor  N.  Jenkins,  was  further  shown  by  De¬ 
fendant’s  Exhibit  No.  9  (App.  82A).  Defendant’s  Exhibit 
No.  12  (App.  83A  &  84A),  dated  October  26,  1951,  was 
likewise  taken  from  the  files  of  the  National  Security  & 
Trust  Co.  and  shows  a  list  of  six  matters  to  be  taken  up 
with  Mildred  Nyman  for  the  purpose  of  obtaining  her 
decisions  on  same.  It  also  contained  notation  to  request 
of  Dr.  Glen  Pincock,  the  family  physician  for  Mildred 
Nyman,  to  give  a  Certificate  in  the  form  of  a  letter  that 
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Mildred  Nyman  was  mentally  capable  of  making  decisions 
on  business  matters.  This  requested  letter  from  Dr.  Pin- 
cock  appears  as  Defendant’s  Exhibit  No.  4,  dated  Novem¬ 
ber  7,  1951  (App.  77A  &  78A)  wherein  he  reported  as 
follows:  “Mentally  she  is  fairly  alert,  but  as  is  the  situ¬ 
ation  with  many  elderly  people,  is  stubborn  and  hard- 
headed,  making  her  difficult  to  please.  I  believe  her  men¬ 
tality  is  sufficient  to  form  her  own  opinions,  but  some¬ 
times  due  to  her  stubbornness  and  resistance  to  change 
to  new  plans,  her  decisions  may  not  always  be  the  best.” 
His  letter  also  reported  that  her  blood  pressure  as  of  that 
time  was  152/90. 

Further  proof  of  Mildred  Nyman’s  mental  capacity  to 
understand  business  matters  is  shown  by  Defendant’s  Ex¬ 
hibit  No.  13  (App.  84A  &  85A),  dated  November  7,  1951, 
being  a  notation  by  the  same  Lester  A.  Lawrence,  a  wit¬ 
ness  called  by  the  appellee  caveators  and  an  employee  of 
the  National  Savings  &  Trust  Company  as  stated,  wherein 
it  is  clearly  shown  that  he,  in  the  presence  of  Dr.  Glen 
Pincock,  Miss  Nyman’s  personal  physician,  discussed  with 
her  many  rather  intricate  business  problems  and  per¬ 
sonal  problems,  including  the  payment  of  certain  bills, 
the  painting  of  her  Farragut  Street  house,  etc.  Again, 
Defendant’s  Exhibit  No.  14  (App.  86 A)  was  a  waiver 
signed  by  mark  by  Mildred  Nyman,  dated  the  8th  day  of 
December,  1951,  witnessed  by  Martha  J.  Latta,  one  of  the 
witnesses  to  the  will  of  November  13,  1952,  and  the  ap¬ 
pellee  caveators’  witness,  Lester  A.  Lawrence,  from  the 
bank,  the  waiver  being  filed  in  the  Probate  Court  and 
reciting  that  she  had  read  and  was  fully  acquainted  with 
the  contents  of  the  petition  for  probate  filed  or  to  be 
filed  by  the  National  Savings  &  Trust  Company  concern¬ 
ing  the  will  and  codicil  of  her  sister,  Elma  Nyman. 

'  Further  proof  that  Mildred  Nyman  could  handle  busi¬ 
ness  transactions  is  shown  by  Defendant’s  Exhibit  No.  2 
(App.  75A  &  76A),  being  a  receipt  prepared  by  the  No- 
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tional  Savings  &  Trust  Company,  as  conservator  of  the 
person  and  estate  of  Mildred  Nyman,  for  eleven  articles 
of  jewelry  delivered  to  her  by  the  appellee  caveatorsf  wit¬ 
ness,  Lester  A.  Lawrence,  under  date  of  May  18,  1952, 
wherein  she  affixed  her  mark,  which  was  witnessed  by 
the  said  Lester  A.  Lawrence  and  the  said  Martha  J.  Latta, 
one  of  the  nurses  at  the  nursing  home  where  she  was  then 
residing  and  one  of  the  witnesses  to  the  will  of  November 
13,  1952,  as  was  stated.  TMs  exhibit  also  contained  the 
notation  that  Mildred  Nyman  wanted  certain  other  articles 
of  jewelry  in  the  possession  of  the  conservator. 

Defendant’s  Exhibit  No.  3  (App.  76A)  likewise  shows 
that  the  National  Savings  &  Trust  Company,  acting  as 
conversator,  conducted  further  business  transactions  with 
Mildred  Nyman  on  September  20,  1952,  when,  as  shown 
by  the  said  exhibit,  they  delivered  to  her  a  gold  plated 
solitaire  diamond  ring,  a  signet  ring,  a  jade  and  two 
diamond  and  gold  ring,  had  her  acknowledge  receipt  of 
same  by  her  mark,  and  had  same  witnessed  by  0.  Margie 
Gallagher,  the  other  subscribing  witness  to  the  will  of 
November  13, 1952,  and  the  same  appellee  caveators ’  wit¬ 
ness,  Lester  A.  Lawrence. 

Further  supporting  evidence  concerning  the  ability  of 
Mildred  Nyman  to  make  a  valid  will  is  shown  by  the 
testimony  of  John  H.  Davis,  who  testified  concerning  the 
facts  and  circumstances  surrounding  the  acts  of  Mr. 
George  Frazier,  a  reputable  member  of  this  Bar,  in  the 
matter  of  the  preparation  of  the  will  of  November  13, 
1952.  Mr.  Davis  testified  that  he  had  seen  Miss  Nyman 
on  three  occasions  (App.  496A) ;  that  he  had  suggested  that 
if  she  wished  to  change  her  will,  that  she  ought  to  have 
her  own  lawyer  handle  the  matter  (App.  548A) ;  that  he 
spoke  to  Mr.  Frazier  in  this  respect  and  that  Mr.  Frazier 
agreed  to  prepare  the  will  for  Miss  Nyman  and  that  he 
made  no  charge  for  same  (App.  546 A) ;  that  he,  Mr.  Davis, 
was  present  at  the  first  meeting  between  Mildred  Ny- 


man  and  Mr.  Frazier,  during  which  time  Mr.  Frazier 
interviewed  Mildred  Nyman  at  some  length  concern¬ 
ing  the  preparation  of  the  will  of  November  13,  1952 
(App.  499 A,  500 A),  and  that  Mr.  Frazier  subsequently 
prepared  said  will  which  was  executed  in  the  presence  of 
the  two  attesting  witnesses  thereto,  and  Mr.  Frazier  as 
hereinbefore  set  forth  (App.  106A,  121A).  Mr.  Frazier’s 
absence  from  the  trial  was  explained  by  the  announce¬ 
ment  that  he  was  deceased  (App.  498A);  however,  Mr. 
Albert  E.  Brault,  one  of  the  appellee  caveators’  wit¬ 
nesses,  testified  concerning  the  good  reputation  of 
Mr.  Frazier  as  an  attorney,  as  well  as  did  Mr.  Sulli¬ 
van,  likewise  a  witness  called  by  appellee  caveators. 

There  was  much  other  testimony  by  persons  who  had 
known  Mildred  Nyman  for  various  lengths  of  time,  up 
to  fifty-three  years,  all  of  whom  testified  of  visits  with 
her,  conversations  they  had  with  her,  and  opportunities 
to  observe  her  under  varying  conditions  up  through  the 
time  the  will  of  November  13,  1952,  was  executed.  Por¬ 
tions  of  these  witnesses’  testimony  was  in  part  as  follows : 

1  Ezra  D.  Chapman  testified  that  he  knew  Mildred  Ny¬ 
man  for  forty-six  years  (App.  372 A),  that  he  saw  her 
practically  every  year  (App.  372A),  and  from  about  1951 
to  the  time  of  her  death,  he  saw  her  at  least  three  or  four 
times  a  year  (App.  373A) ;  that  he  talked  to  her  after  she 
went  to  the  nursing  home  (App.  374A) ;  that  she  told  him, 
while  there,  that  she  wanted  to  leave  most  of  her  prop¬ 
erty  to  Francis  S.  Browne  (App.  377A) ;  and  that  she 
talked  to  him  about  her  various  relatives  (App.  379A). 

David  Hill  testified  that  he  knew  Mildred  Nyman  about 
twelve  or  thirteen  years  (App.  390A) ;  that  he  had  many 
conversations  with  her  in  her  home  (App.  391A) ;  that  he 
had  done  some  work  at  the  nursing  home  while  Mildred 
was  confined  there  (App.  393A) ;  that  he  last  saw  her  in 
the  latter  part  of  the  Spring  of  1952  at  the  nursing  home 
(App.  393 A) ;  and  that  he  had  many  conversations  with 
her  while  she  was  there  (App.  393A). 
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Edith  Elizabeth  Bright  testified  that  she  knew  Mildred 
Nyman  for  fifty-two  or  fifty-three  years  (App.  396A) ;  that 
she  knew  her  sister,  Elma  (App.  396A) ;  that  she  visited 
them  in  their  home  at  least  once  a  week  and  sometimes 
two  times  a  week  for  two  or  three  years  before  they  moved 
to  the  nursing  home  (App.  397 A) ;  that  she  talked  to  Mil¬ 
dred  while  she  was  in  the  nursing  home  (App.  399A); 
that  she  visited  Mildred  very  frequently  at  the  nursing 
home  in  Takoma  Park  (App.  399A) ;  and  that  she  had 
seen  Mildred  np  to  about  October  of  1952  (App.  399A). 

Mae  Troy  James  testified  that  she  knew  Mildred  Nyman 
since  1951  (App.  405A) ;  that  when  Mildred  came  to  the 
nursing  home,  she  was  employed  as  a  practical  nurse  and 
had  been  so  employed  from  August,  1951,  until  the  end 
of  1953  (App.  406A) ;  that  she  saw  Mildred  Nyman  as  often 
as  two  or  three  times  a  day  (App.  406A) ;  that  she  talked 
with  Mildred  about  members  of  her  family  (App.  407A), 
how  she,  Mildred,  used  to  paint  (App.  407 A),  how  Mil¬ 
dred  used  to  sing  (App.  407A) ;  that  her  sister  used  to 
play  the  piano  and  her  brother  used  to  play  a  musical  | 
instrument  (App.  407A). 

i 

William  T.  Wall  testified  that  he  knew  Mildred  Nyman  j 
from  the  Spring  of  1951  (App.  409A)  ;that  thereafter  he  j 
was  hired  to  do  certain  repairing  work  at  the  nursing  j 
home  where  Mildred  was  confined  (App.  409 A) ;  that  he  saw  j 
Mildred  there  as  often  as  three  or  four  times  a  week  i 
(App.  410 A) ;  that  he  had  conversations  with  Mildred  i 
(App.  411A). 

Cyriis  T.  Bright  testified  that  he  knew  Mildred  Nyman  j 
about  fifty-five  years  (App.  428 A) ;  that  he  knew  her  family  j 
(App.  428A) ;  that  he  visited  the  Nymans  in  their  home  on 
many  occasions  (App.  428A) ;  that  he  visited  Mildred  at 
least  five  times  while  she  was  confined  in  the  nursing  home 
(App.  430A) ;  that  during  his  visits,  he  discussed  with  Mil¬ 
dred  Nyman  current  topics  and  old  friends  and  some  of 
Mildren’s  relatives  (App.  430). 

i 

Mary  Chapman  testified  that  she  knew  TTlrrm  and  Mild- 

I 
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red  Nyman  ever  since  she  was  a  child  ( App.  485A) ;  that  she 
visited  in  their  home  four  to  six  times  a  year  (App.  486A) ; 
that  she  visited  them  at  the  rest  home  (App.  486A) ;  that 
she  had  visited  Mildred  in  both  the  Takoma  Park  and 
Forest  Glen  Rest  Home  (App.  486A) ;  that  she  had  dis¬ 
cussions  with  Mildred  about  the  good  times  they  had 
when  they  were  yonnger  and  other  past  events  (App. 
486A). 

John  E.  Davis  testified  that  he  had  met  Mildred  Nyman 
three  times  at  the  nursing  home  in  Forest  Glen  (App. 
496A),  one  of  which  visits  he  was  accompanied  by  Mr. 
Frazier,  attorney,  since  deceased  (App.  498 A) ;  that  on 
the  date  of  his  visit  to  Mildred  Nyman  with  Mr.  Frazier, 
he  was  in  the  room  with  Mr.  Frazier  and  Mildred  Ny¬ 
man  (App.  499 A) ;  that  Mr.  Browne  was  not  present 
(App.  499A) ;  that  Mr.  Frazier  was  introduced  to  Miss 
Nyman  as  an  attorney  and  that  Mr.  Frazier  thereupon 
asked  her  about  her  estate,  her  relatives,  etc.  (App.  499 A, 
500A) ;  that  Mildred  then  named  her  relatives  (App.  499A, 
500 A)  and  went  into  some  detail  concerning  her  sister-in- 
law,  who  had  married  her  brother  and  then  took  him 
away  from  the  family  completely  (App.  499 A) ;  that  she 
did  not  communicate  with  the  brother’s  family  (App. 
499 A,  500A),  and  because  her  brother’s  wife  had  con¬ 
ducted  certain  litigation  necessitating  the  payment  to 
the  child  (Eleanor  N.  Jenkins)  of  some  money,  that 
her  brother’s  family  had  all  that  they  were  going  to 
get  and  she  did  not  want  them  to  have  any  more  (App. 
500A) ;  that  she  then  discussed  the  giving  of  $100.00  to 
Efiie  Browne  in  her  will  as  a  token  that  she  had  not  for¬ 
gotten  her,  and  also  that  she  knew  that  what  she  was 
going  to  give  Cousin  Frank  (Francis  S.  Browne)  would 
also  benefit  Effie  Browne  (App.  500A) ;  that  she  said  she 
wanted  Mrs.  Chapman  to  have  $200.00  as  a  token  of 
remembrance  (App.  500A) ;  that  she  and  her  sister  had  for 
some  years  decided  that  they  would  leave  someone  in  the 
bank  the  sum  of  $1,000.00  (App.  500A) ;  that  Mr.  Frazier 
took  notes  on  the  whole  conversation  and  then  read  his 
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notes  back  to  her,  to  which  Mildred  replied  to  the  effect 
that  that  was  the  way  she  wanted  it  (App.  500A).  He  also 
testified  that  he  did  not  see  the  will  after  its  preparation 
and  was  never  ont  to  the  nursing  home  again  (App. 
501A).  | 

Each  of  the  eight  witnesses  enumerated  above  testified 
unequivocally  that  in  his  or  her  opinion,  Mildred  Nyman, 
on  November  13,  1952,  was  of  sound  and  disposing  mind 
and  capable  of  executing  a  valid  deed  or  contract  (App. 
380A),  (App.  394A),  (App.  400 A),  (App.  407A),  (App. 
412A),  (App.  431A),  (App.  487A),  (App.  501A). 

There  was  likewise  introduced  in  evidence  by  the  ap¬ 
pellee  caveators  their  Exhibit  No.  4  (App.  73A),  being 
an  official  record  of  the  nursing  home  where  Mildred  Ny¬ 
man  was  then  confined,  which  shows,  among  other  things, 
that  on  November  13,  1952  (the  day  the  will  of  November 
13,  1952  was  executed),  as  of  4:00  P.M.,  Mildred  Nyman 
had  a  “good  day.”  A  similar  notation  appears  on  said 
Exhibit  for  November  10th,  November  11th,  November 
14th,  November  15th,  November  18th,  and  November  19th  j 
(App.  73A). 

Next  probably  should  be  argued,  what  of  the  testimony  j 
of  Dr.  Winfred  Overholser,  a  witness  called  by  the  appel¬ 
lee  caveators,  who  testified  that  Mildred  Nyman  was  of 
unsound  mind.  It  is  respectfully  submitted  that  Dr.  Over-  j 
holser  should  not  have  been  permitted  to  testify  in  the  j 
case  for  the  following  reasons :  Dr.  Overholser  was  called 
by  Mr.  Brault,  attorney  for  the  National  Savings  &  Trust  j 
Company,  sometime  in  February,  1952,  to  make  an  exami¬ 
nation  of  Mildred  Nyman  (App.  340A,  170A,  171A).  j 
The  doctor  testified  that  he  went  to  the  nursing  home 
and  was  admitted  by  one  of  the  nurses,  who  took  him  to 
Mildred  Nyman’s  room  and  introduced  him  by  saying 
something  to  the  effect  that,  here  is  Doctor  Overholser 
to  see  you  (App.  334A,  347 A,  468A).  He  testified  that  no  j 
one  was  present  in  the  room  but  Mildred  Nyman  and 
himself  during  his  visit  (App.  337A)  and  that  at  j 

i 
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no  time  did  he  advise  her  as  to  his  purpose  of  visiting 
with  her,  (App.  347A)  and  that  he  made  no  physical 
examination  of  her  whatsoever  but  merely  had  a  dis¬ 
cussion  with  her  (App.  348A).  He  says  that  he  was 
with  Mildred  Nyman  “about  an  hour”  (App.  347A), 
while  the  witness,  0.  Margie  Gallagher  testified  that 
the  doctor  was  with  Mildred  Nyman  about  ten  minutes 
and  then  spent  about  forty-five  minutes  in  consultation 
with  Martha  J.  Latta,  the  person  in  charge  of  the  nurs¬ 
ing  home  (App.  468 A,  469 A).  Thereafter,  Dr.  Overhol- 
ser  made  a  written  report  stating  that  in  his  opinion 
Mildred  Nyman  was  of  unsound  mind.  This  report  was 
sent  to  the  attorney  for  the  National  Savings  &  Trust 
Company,  who  thereafter  prepared  a  petition  for  the  ap¬ 
pointment  of  the  National  Savings  &  Trust  Company  as 
conservator  for  the  person  and  estate  of  Mildred  Nyman. 
The  petition  was  signed  by  Francis  S.  Browne,  who  testi¬ 
fied  that  he  did  not  read  same  (App.  305 A)  but  signed  it  at 
the  request  of  the  attorney  for  the  bank  because  he,  at 
that  time,  had  great  faith  in  the  bank  handling  Miss  Ny¬ 
man’s  affairs  (App.  305A,  558A). 

It  will  be  noted  in  Plaintiff’s  Exhibit  No.  9  (App.  47 A 
&  48A),  which  was  the  petition  for  appointment  of  con¬ 
servator,  that  although  the  petition  makes  reference  to 
the  fact  that  Dr.  Overholser  made  examination  of  Mildred 
on  February  21,  1952,  it  is  set  forth  in  the  petition  that 
he  1  ‘has  expressed  the  opinion  that  the  said  Mildred 
Nyman  is  no  longer  able,  because  of  her  mental  or  physical 
condition,  to  conduct  any  business  or  care  for  her  person.” 
It  will  be  noted  that  the  petition  did  not  state  that  Dr. 
Overholser  considered  her  to  be  of  unsound  mind.  How¬ 
ever,  thereafter  the  National  Savings  &  Trust  Company 
was  appointed  temporary  conversator  of  the  person  and 
estate  of  Mildred  Nyman,  and  that  the  matter  of  the 
appointment  of  permanent  conversator  was  set  down  for 
hearing  on  April  8,  1952  in  the  Motions  Court.  Mr.  Wil¬ 
liam  C.  Sullivan,  a  member  of  this  Bar,  was  appointed 
guardian  ad  litem  for  Mildred  Nyman.  See  Plaintiff’s  Ex- 
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hibit  No.  10  (App.  51A  &  52A).  Tbe  said  William  C. 
Sullivan  testified  that  on  his  appointment  as  guard¬ 
ian  ad  litem,  he  communicated  with  Dr.  Overholser 
and  in  reply  thereto  was  advised  by  the  doctor  that  he, 
the  doctor,  considered  Mildred  Nyman  to  be  of  unsound 
mind.  Mr.  Sullivan  says  that  he  specifically  brought  to 
the  attention  of  the  Court  the  report  of  Dr.  Overholser 
that  Mildred  Nyman  was  of  unsound  mind  (App.  294A). 
As  shown  by  Plaintiffs  Exhibit  No.  11  (App.  55A  &  56A), 
the  lower  Court  upon  consideration  of  the  petition  for 
appointment  of  the  conversator  and  the  report  of  the 
said  William  C.  Sullivan  as  guardian  ad  litem,  which  was 
filed  in  that  Court  on  the  1st  day  of  April,  1952,  did  sign 
an  order  appointing  the  National  Savings  &  Trust  Com¬ 
pany  permanent  conversator  of  the  person  and  estate  of 
Mildred  Nyman. 

As  stated,  the  petition  for  the  appointment  of  the  con¬ 
versator  recited  that  same  was  filed  pursuant  to  the  pro¬ 
visions  of  Public  Law  No.  196,  82nd  Congress,  approved 
October  24,  1951.  The  Public  Law  mentioned  is  set  forth 
in  detail  in  the  District  of  Columbia  Code,  1951  Edition, 
Supplement  3,  Title  21,  Section  501,  which  states  as  fol¬ 
lows: 

“If  an  adult  person  residing  in  or  having  property  in 
the  District  of  Columbia  is  unable,  by  reason  of  advanced 
age,  mental  weakness  ( not  amounting  to  unsoundness  of 
mind),  or  physical  incapacity  properly  to  care  for  his 
property,  the  United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  may,  upon  his  petition  or  the  sworn 
petition  of  one  or  more  of  his  relatives  or  any  other 
person  or  persons,  appoint  some  fit  person  to  be  con¬ 
servator  of  his  property.”  (Underscoring  supplied.) 

It  is  respectfully  submitted  that  if  the  petition  for  the 
appointment  of  the  conversator  filed  March  13,  1952  was 
based  on  the  report  of  Dr.  Overholser  as  alleged  and  the 
Court  was  fully  advised  that  Dr.  Overholser  considered 
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Mildred  Nyman  to  be  of  unsound  mind  as  shown  by  the 
testimony  of  Mr.  Sullivan,  and  that  the  Court  thereafter 
saw  fit  to  proceed  under  said  Act  of  Congress  and  ap¬ 
point  the  National  Savings  &  Trust  Company  as  perma¬ 
nent  conversator  as  shown  by  the  testimony,  that  by  so 
doing  the  Court  legally  adjudicated  the  rights  of  Mildred 
Nyman  concerning  insanity  and  held  that  she  was  not  of 
unsound  mind  but  merely  suffering  “by  reason  of  ad¬ 
vanced  age,  mental  weakness  (not  amounting  to  unsound¬ 
ness  of  mind),  or  physical  incapacity  properly  to  care  for 
her  property”  as  being  existing  conditions  justifying  the 
Court  proceeding  under  Public  Law  196,  82nd  Congress, 
approved  October  24,  1951.  This  being  true,  it  is  re¬ 
spectfully  submitted  that  the  Court  Below  on  the  trial 
of  the  caveat  erred  in  permitting  Dr.  Overholser  to  testify 
before  the  jury  concerning  his  examination  of  Mildred 
Nyman  on  February  21,  1952,  both  for  the  reason:  (1) 
that  he  obtained  his  information  from  her  while  repre¬ 
senting  himself  to  be  a  physician  and  not  disclosing  to 
her  the  purpose  of  his  visit  (which,  if  he  had,  it  might 
indeed  well  be  that  she  would  have  refused  to  discuss  any¬ 
thing  with  him  whatsoever),  and  (2)  that  the  District 
Court  in  the  appointment  of  a  permanent  conservator 
had  ruled  that  she  was  not  of  unsound  mind  and,  accord¬ 
ingly,  the  conservator  could  be  appointed.  It  is  certainly 
true  that,  if  Mildred  Nyman  was  of  unsound  mind  as  of 
that  time,  a  committee  should  have  been  appointed  for  her 
provided  she  was  given  full  opportunity  to  be  heard,  as 
the  law  requires,  and  she  was  then  found  to  be  of  unsound 
mind  in  accordance  with  the  procedure  set  up  in  the  Dis¬ 
trict  of  Columbia  concerning  adjudication  of  persons  non 
compos  mentis. 

There  was  called  on  behalf  of  the  appellant  caveatee, 
Dr.  Frank  S.  Caprio,  a  psychiatrist,  who  testified  un¬ 
equivocally  that,  in  his  opinion,  Mildred  Nyman  was  of 
sound  mind  on  November  13,  1952,  and  capable  of  exe¬ 
cuting  a  valid  deed  or  contract  (App.  527 A,  544 A),  said 
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testimony  being  based  on  his  examination  of  all  of  the 
testimony  of  Dr.  Overholser  (App.  525 A), as  well  as  his 
information  concerning  other  testimony  in  the  case  (App. 
526A,  527A).  He  further  testified  that  the  proper  exami¬ 
nation  to  determine  the  mental  condition  of  Mildred 
Nyman  would  have  included  physical  examination  and 
certain  physical  tests  of  her  mental  faculties  to  determine 
her  true  condition  (App.  523 A,  524A).  As  stated,  Dr. 
Overholser  said  that  he  made  no  physical  examination  of 
Mildred  Nyman  whatsoever. 

Re  Issue  No.  4.  The  appellee  caveators  had  the  burden 
of  proving  in  support  of  Issue  No.  4  that  the  will  of  No¬ 
vember  13,  1952  was  obtained  or  the  execution  thereof 
procured  from  Mildred  Nyman  by  fraud  or  deceit  prac¬ 
ticed  upon  her  by  some  person  or  persons. 

It  will  be  noted  that  there  were  separate  issues  on  the 
questions  of  fraud  or  deceit  (Issue  No.  4)  and  undue  in¬ 
fluence,  duress  or  coercion  (Issue  No.  5). 

On  Issue  No.  4  involving  fraud  or  deceit,  it  is  respect¬ 
fully  submitted  that  fraud  is  essentially  deceit.  As  stated 
in  Ballantine’s  Law  Dictionary,  fraud  is  “deception  prac¬ 
ticed  to  induce  another  to  part  with  property  or  sur¬ 
render  some  legal  rights,  and  which  accomplished  the  end 
desired  (12  E.C.L.  229).  As  commonly  used,  the  word 
implies  deceit,  deception,  artifice,  trickery.  See  United 
States  v.  Summers ,  10  Fed.  Eep.  (2d)  627.”  Also  in  Bal¬ 
lantine’s  Law  Dictionery,  we  find  the  definition  of  the 
word,  deceit:  “A  species  of  fraud;  actual  fraud  consist¬ 
ing  in  any  false  representation  or  contrivance  whereby 
one  person  overreaches  and  misleads  another  to  his  hurt 
12  E.  C.  L.  230.” 

It  is  respectfully  submitted  that  an  examination  of  the 
whole  record  below  will  fail  to  show  that  the  appellee  cave¬ 
ators  sustained  the  allegation  that  the  will  of  November 
13,  1952,  was  obtained  and  the  execution  thereof  procured 
from  Mildred  Nyman  by  fraud  and  deceit  exercised  upon 
her  by  any  person  whatsoever.  There  is  no  showing  that 
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anyone  practiced  any  deception  npon  Mildred  Nyman  to 
induce  her  to  part  with  any  of  her  property  or  surrender 
any  legal  right,  nor  was  there  any  proof  of  any  deception, 
artifice  or  trickery  practiced  upon  her.  Likewise,  there  was 
not  one  bit  of  proof  that  any  false  representations  were 
made  to  her,  nor  was  there  any  contrivance  whereby  any 
person  overreached  or  misled  her  to  her  hurt  or  damage. 
On  this  state  of  the  evidence,  it  is  submitted  that  the  case 
at  bar  is  very  much  in  point  with  the  case  of  Manm,  et  al, 
v.  Cornish ,  85  F.  2d  423,  which  was  decided  by  this  Honor¬ 
able  Court  and  wherein  we  find  the  following: 

“Appellants  filed  a  caveat  to  the  will  of  Thomas 
Atkins,  alleging  fraud  and  undue  influence  exercised 
npon  the  testator  by  Joseph  Cornish.  Cornish  is  one 
of  the  beneficiaries  under  the  will  and  was  named 
executor  thereof.  After  hearing  the  evidence,  the 
lower  court  withdrew  the  case  from  the  jury  and  di¬ 
rected  a  verdict  sustaining  the  will.  Appellants  con¬ 
tend  that  the  withdrawal  of  the  questions  of  fraud 
and  undue  influence  was  error. 

“We  think  the  district  court  acted  properly.  The 
will  itself  was  executed  in  accordance  with  the  re¬ 
quired  formalities  and  was  proved  by  the  testimony 
of  the  two  attesting  witnesses.  Although  appellants 
insist  that  those  witnesses  perjured  themselves  and 
that  the  will  was  somehow  foisted  upon  an  unsuspect¬ 
ing  testator,  the  allegations  are  unsupported  by  any 
evidence  in  the  record 

“[1-6]  We  are  asked,  in  effect,  to  reverse  the  usual 
procedure  over  allegations  such  as  these  and  require 
that  a  beneficiary  who  is  not  the  obvious  object  of 
a  testator’s  bounty  bear  the  burden  of  justifying  any 
devise  to  him.  Both  law  and  good  sense  prevent  us 
from  adopting  such  a  suggestion.  The  burden  of  proof 
has  long  rested  upon  those  who  allege  fraud  and  un¬ 
due  influence  in  their  attempts  to  set  aside  wills 
which  have  been  properly  executed.  More  than  sus¬ 
picion  or  a  seemingly  unnatural  testamentary  disposi¬ 
tion  is  required.  Thus,  it  is  not  enough  to  point  to 
the  fact  that  the  testator  could  not  read.  Nor  does  it 
suffice  that  Cornish  was  referred  to  as  a  *  confidant’ 
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by  the  testator  and  yet  apparently  did  not  perform 
any  substantial  service  for  the  testator.  It  is  obvious 
to  us  that  one  may  have  been  a  ‘confidant*  without 
having  performed  material  services.  (Underscoring 
supplied) 

“The  plain  fact  is  that  one  of  the  two  attesting 
witnesses  testified  that  the  testator  said,  ‘I  am  turning 
my  place  over  to  Mr.  Cornish.  He  has  been  very  good 
to  me,  tend — to  my  business — I  am  turning  things, 
my  property,  over  to  Mr.  Cornish.  He  has  been  good 
to  me  and  I  want  him  to — want  you  to  witness  this 
deed — want  you  to  witness  my  signature.* 

“That  testimony  was  neither  rebutted  nor  shaken 
on  cross-examination.  Under  such  circumstances,  the 
will  having  been  properly  executed,  we  must  defer  to 
the  determination  of  the  trial  Judge  who  heard  the 
parties  and  found  against  the  appellants.** 

Because  of  the  lack  of  evidence  produced  by  the  ap¬ 
pellee  caveators,  on  the  question  of  fraud  or  deceit  as  set 
forth  in  Issue  No.  4,  it  is  respectfully  submitted  that  the 
Court  below  erred  in  permitting  the  jury  to  consider  this 
issue,  because  in  so  doing,  the  jury  was  permitted  to  use 
mere  speculation  if  they  were  not,  in  fact,  prejudiced 
against  the  appellant  caveatee  for  reasons  as  will  be  more 
specifically  set  forth  hereinafter.  Accordingly,  it  is  again 
submitted  that  the  Court  below  was  in  error  in  not  di¬ 
recting  a  verdict  in  favor  of  the  appellant  caveatee  on 
this  issue. 

Re  Issue  No.  5:  The  appellee  caveators  had  the  burden 
of  proof  to  establish  that  the  will  of  November  13,  1952, 
was  obtained  or  the  execution  thereof  procured  from 
Mildred  Nyman  by  undue  influence  or  duress  or  coercion 
of  Francis  S.  Browne.  Again  it  is  respectfully  submitted 
that  the  evidence  produced  by  the  appellee  caveators  is 
totally  lacking  in  such  proof. 

There  is  an  abundance  of  law  on  the  question  of  what 
constitutes  undue  influence,  both  in  this  jurisdiction  and 
elsewhere.  It  has  been  stated  that  a  caveator  can  es- 


tablish  a  basis  for  performance  of  nndne  influence  only 
by  proving  three  facts,  namely:  (1)  That  there  was  ac¬ 
tivity  toward  procurement  of  the  will  in  question;  (2)  by 
one  who  was  in  some  confidential  relationship  toward  the 
testatrix  during  her  lifetime;  and  (3)  that  the  will  thus 
procured  conferred  a  benefit  upon  the  person  who,  while 
occupying  a  position  of  confidence,  participated  in  se¬ 
curing  the  execution  of  the  will.  Thus  in  Towson  v.  Moore, 
11  App.  D.C.  377,  Affirmed  173  U.  S.  17,  involving  an 
inter-vivos  gift  by  a  mother  to  two  daughters  with  whom 
she  made  her  home,  the  Court  said  of  undue  influence, 
“The  presumption  of  its  exercise  does  not  arise  except 
where  an  advantage  has  accrued  to  a  party  under  condi¬ 
tions  of  existing  fiduciary  or  confidential  relations  which 
make  it  incumbent  on  the  party  to  show  the  fairness  of 
the  transaction  drawn  in  question.’ *  (Underscoring  sup¬ 
plied). 

Again  quoting  from  the  case  of  Towson  v.  Moore, 
supra: 


“Undue  influence,  says  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Conley  v.  Nailor,  118 
U.S.  127,  134,  ‘The  undue  influence  for  which  a  will 
or  deed  will  be  annulled  must  be  such  as  that  the 
party  making  it  has  no  free  will,  but  stands  in  vin- 
culis.  It  must  amount  to  force  or  coercion,  destroying 
free  agency  (citing  Stulze  v.  Schaeffle,  16  Jurist  909; 
Williams  v.  Goude,  1  Hagg.  Eccl.  577;  Armstrong  v. 
Ruddiest  one,  1  Moore  P.C.  478).’  In  this  same  con¬ 
nection  that  court  cites  with  approval  the  case  of 
Eckert  v.  Floury,  43  Pa.  St.  46,  and  the  case  of  Davis 
v.  Calvert,  5  Gill  &  J.  269,  302,  in  both  of  which  the 
same  doctrine  is  laid  down  in  substantially  the  same 
language. 

•  •  •  • 

“In  order  to  show  that  such  a  person  was  the  vic¬ 
tim  of  undue  influence  on  the  part  of  the  daughters, 
with  whom  she  made  her  home  to  the  day  of  her 
death,  some  stronger  evidence  should  be  adduced  than 
that  which  is  presented  in  this  record.  Appropriate 
to  the  situation  may  be  cited  what  the  Supreme  Court 
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of  the  United  States  said  in  the  case  of  Mackatt  v. 
Mackall,  135  U.  S.  167:  ‘Influence  given  by  kindness 
and  affection  will  not  be  regarded  as  undue,  if  no 
imposition  or  fraud  be  practiced,  even  though  it  in¬ 
duce  the  testator  to  make  an  unequal  and  unjust  dis¬ 
tribution  of  his  property  in  favor  of  those  who  have 
contributed  to  his  comfort  and  ministered  to  his 
wants,  if  such  disposition  is  voluntarily  made.’  ” 

The  appellant  caveatee,  Francis  S.  Browne,  at  no  time 
was  in  any  confidential  relationship  with  Mildred  Nyman, 
and  certainly  no  advantage  accrued  to  him  under  condi¬ 
tions  of  existing  fiduciary  or  confidential  relations,  because 
none  such  existed.  He  was  merely  a  cousin  who,  by  his 
testimony  and  the  testimony  of  many  others,  performed 
acts  of  kindness  and  performed  services,  many  of  which 
were  menial,  for  Mildred  Nyman  over  a  period  of  many 
years. 

Seven  witnesses,  all  of  whom,  with  the  exception  of 
Mary  Chapman,  were  completely  disinterested  parties  to 
this  action,  testified  in  part  concerning  comments  made  by 
Mildren  Nyman  regarding  Francis  S.  Browne  and  con¬ 
cerning  their  own  observations  of  things  Francis  S. 
Browne  had  done  for  Mildred  Nyman,  as  follows: 

Ezra  D.  Chaprrum  testified  that  he  knew  Francis  S. 
Browne  for  twenty-five  years  ( App.  375A) ;  that  the  Nyman 
ladies  told  him  that  Mr.  Browne  looked  after  work  for 
them  (App.  375A),  went  to  the  store  for  them  (App.  375A), 
took  care  of  the  grass  and  lawn  (App.  375A) ;  that  when 
he  talked  to  Mildred  in  the  Forest  Glen  nursing  home, 
she,  at  many  times,  talked  about  Mr.  Browne  coming  out 
to  see  her  (App.  377A),  the  things  he  had  brought  her 
(App.  377A),  and  the  things  he  had  done  for  her  (App. 
377 A) ;  that  on  one  occasion  while  there,  she  talked  to  him 
about  Mr.  Lester  A.  Lawrence  wanting  her  to  make  a  will 
(App.  377A)  and  that  she  had  told  him  that  she  wanted  to 
give  property  to  Mr.  Browne  because  he  had  done  so 
much  for  her  and  her  sister  during  the  preceding  fifteen 
years  (App.  377A). 
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David  Hill  testified  that  Mildred  Nyman  told  him  lots 
of  times  that  she  did  not  know  what  she  would  do  if  it 
was  not  for  Mr.  Browne  (App.  391A,  392A) ;  that  he  went 
out  to  the  Nyman  home  to  do  many  little  jobs  for  the 
Nyman  ladies  at  the  request  of  Mr.  Browne  (App.  392A) ; 
that  Mr.  Browne  had  paid  him  to  do  some  painting  work 
for  the  Nyman  ladies  (App.  392A). 

Edith  Elizabeth  Bright  testified  that  she  knew  Francis 
S.  Browne,  having  met  him  at  the  Nyman  home  where  she 
saw  him  frequently  during  her  visits  there  (App.  398 A) ; 
that  she  had  seen  him  for  two  or  three  years  prior  to 
the  time  the  Nyman  ladies  went  to  the  nursing  home 
(App.  398A) ;  that  she  knew  that  he  did  the  marketing  for 
the  Nymans  every  Friday  (App.  398 A) ;  that  she  saw  him 
doing  other  chores  around  the  home  such  as  mowing  the 
lawn,  making  minor  repairs,  etc.  (App.  398 A) ;  and  that  she 
had  seen  Mrs.  Effie  Browne  in  the  home  cooking  meals 
for  the  Nymans  (App.  399A),  had  seen  her  take  out  the 
laundry  to  do  for  them  (App.  399A) ;  and  that  Mildred 
Nyman  often  told  her  that  she  could  not  ever  pay  back 
to  Mr.  Browne  what  he  had  done  for  them  (App.  400A). 

Mae  Troy  James  testified  that  she  knew  Francis  S. 
Browne  from  the  time  that  the  Nyman  ladies  first  came  to 
the  nursing  home  in  1951  (App.  406A) ;  that  Mr.  Browne 
visited  the  Nymans  there  frequently  (App.  406A) ;  that 
Mildred  Nyman  had  told  her  that  if  it  were  not  for  Mr. 
and  Mrs.  Browne,  that  she  did  not  know  what  she  would 
do  because  she  did  not  have  anyone  else  to  do  anything 
1  for  her,  and  if  she  wanted  anything  done,  the  Brownes 
would  do  it.  (App.  407A). 

William  T.  Wall  testified  that  he  had  been  brought  to 
the  Nyman  home  in  1951  by  Mr.  Francis  S.  Browne  for 
the  purpose  of  cleaning  a  sewer,  which  work  took  bim 
approximately  two  days  (App.  409 A). 

Cyrus  T.  Bright  testified  that  Mildred  Nyman  told  him 
that  Mr.  and  Mrs.  Browne  had  done  “everything”  (App. 
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430A) ;  that  Mr.  Browne  always  did  their  shopping,  brought 
it  home  to  them,  and  that  he,  in  fact,  had  seen  Mr. 
Browne  at  the  grocery  store  shopping  for  the  Nymans 
(App.  431A) ;  that  Mildred  told  him  that  Mrs.  Browne  had 
been  very  good  to  the  Nyman  ladies,  did  all  their  cooking 
and  cleaning  very  often  (App.  431A). 

Mary  Chapman  testified  that  she  knew  Francis  S. 
Browne  since  approximately  1939  (App.  486A) ;  that  Mil¬ 
dred  Nyman  had  told  her  that  she  was  very  fond  of  Mr. 
Browne  (App.  487A) ;  that  at  any  time  that  she  needed 
help  or  assistance,  she  would  call  him  and  that  he  would 
be  at  her  side  just  as  quickly  as  he  could  get  there  (App. 
487A). 

• 

While  Mrs.  Effie  Brown,  who  had  known  Mildred  Ny¬ 
man  for  fifty-two  years,  (App.  413 A),  a  witness  called  by 
appellant  caveatee,  was  on  the  witness  stand  and  being 
cross-examined,  she  testified  to  the  effect  that  almost 
practically  daily,  she  and  Francis  S.  Browne,  or  both  of 
them,  attended  Mildred  Nyman  and  her  sister,  Elma  Ny¬ 
man,  while  they  lived  in  the  Farragut  Street  home,  for  a 
period  commencing  May  14,  1951  to  August  1,  1951,  (App. 
414A,  415A)  at  which  time  both  Nyman  ladies  entered  a 
nursing  home  (App.  415A).  She  stated  that  she  and  her 
husband  performed  many  services  for  the  Nyman  ladies, 
such  as  cooking  for  them,  preparing  meals,  cleaning  their 
home,  washing  their  clothes  and  bed  linens,  etc.  (App. 
415 A  through  417 A).  She  testified  that  she  was  certain 
of  the  dates  because  she  had  kept  a  diary  wherein  such 
events  were  entered  (App.  414A).  Counsel  for  appellee 
caveators  on  cross-examination  requested  that  she  pro¬ 
duce  such  diary  in  Court  (App.  427A)  and,  accordingly, 
the  following  day  it  was  produced  (App.  435A).  She 
testified  in  effect  from  the  diary  that  she  or  Mr.  Browne 
went  to  the  home  of  the  Nyman  ladies  on  Farragut  Street 
between  the  dates  of  May  14,  1951,  and  August  1,  1951, 
(from  App.  437A  to  App.  446A)  almost  daily,  doing  cook¬ 
ing,  preparing  meals,  washing  clothes  and  bed  linen,  etc. 
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She  further  testified  from  the  diary  (App.  446A,  447A) 
that  in  addition  to  the  period  mentioned,  she  or  her  hus¬ 
band,  or  both  of  them  performed  additional  services  on 
approximately  sixty-four  additional  days  during  the  year 
of  1951,  or  in  all  a  total  of  approximately  one  hundred 
nineteen  days  from  May  14,  1951  to  the  end  of  the  year. 
It  is  respectfully  submitted  that  this  clearly  shows  the 
performance  of  services  for  both  Mildred  Nyman  and  her 
sister,  Elma  Nyman,  far  in  excess  of  anything  done  by 
any  of  the  appellee  caveators.  In  fact,  the  record  shows 
(App.  253 A)  that  Mrs.  Emma  Smallzel  Wacker  had  only 
seen  Mildred  Nyman  once  in  the  last  thirty  years,  had  not 
seen  her  for  twenty  years  before  her  death,  nor  had  she 
ever  corresponded  with  her  (App.  254A).  The  record 
further  shows  (App.  290A,  291  A)  that  W.  Carroll  Brooke 
had  not  seen  Mildred  Nyman  for  twelve  years  before  her 
death,  nor  had  he  corresponded  with  her  at  any  time, 
although  he  was  notified  that  she  was  in  a  nursing  home 
(App.  291  A).  The  record  also  shows  (App.  355 A)  that 
Eleanor  N.  Jenkins  had  not  seen  Mildred  Nyman  for 
more  than  twelve  years  before  her  death,  nor  had  she  cor¬ 
responded  with  her.  (App.  355 A). 

From  this  state  of  the  testimony,  the  persons  who 
showed  interest  and  attempted  to  aid  and  make  more 
comfortable  the  last  years  of  Mildred  Nyman,  were  name¬ 
ly,  Francis  S.  Browne  and  his  wife,  Effie  Browne.  Cer¬ 
tainly  not  one  of  the  appellee  caveators,  for  periods  of 
time  extending  from  twelve  years  prior  to  Mildred  Ny- 
nam’s  death,  had  manifested  any  concern  whatsoever  for 
her  welfare,  comfort  or  general  well  being.  As  was  said 
in  the  Appeal  of  Eastman,  et  al,  194  A.  586 : 

“  [13]  There  was  nothing  remarkable  that  Myrtle 
Tucker  should  be  named  devisee  and  legatee  of  the 
residuary  estate  (around  $4,000)  of  the  testator.  The 
court  could  rightfully  have  found  from  the  testimony 
that  she  had,  during  those  years  which  proved  to  be 
the  testator’s  last,  when  his  heirs  and  next  of  kin 
were  seemingly  manifesting  no  especial  concern  for 
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his  welfare,  been  considerate  and  helpful,  to  his  satis¬ 
faction,  and,  for  aught  the  transcript  of  the  evidence 
discloses,  to  the  approval  of  his  guardian.  The  in¬ 
fluence  of  kindness  is  not  undue  influence.  Barnes  v. 
Barnes ,  66  Me.  286.” 

In  the  case  of  Freitag  v.  Freitag,  47  App.  D.  C.  1,  the 
Court  said: 

“The  burden  of  proof  of  undue  influence  was  on  the 
caveators.  They  had  failed  to  sustain  this  burden,  as 
we  have  shown,  and  therefore  it  was  not  incumbent 
upon  the  caveatees  to  offer  any  evidence  on  that  is¬ 
sue.  •  •  •  The  law  presumed  that  the  caveatee  had 
not  used  undue  influence.  That  presumption  remained 
with  him  until  some  testimony  was  offered  tending  to 
overthrow  it.  #  # 

In  the  case  at  bar,  it  is  again  respectfully  submitted 
that  the  appellee  caveators  did  not  carry  the  burden  of 
proof  of  undue  influence  and,  accordingly,  the  Court  should 
have  directed  a  verdict  in  favor  of  the  appellant  caveatee 
on  this  issue. 

2.  To  avoid  repetition,  appellant  caveatee  wishes  to  adopt 
here  his  argument  set  forth  above  under  a  heading,  Issue 
No.  3,  with  reference  to  error  claimed  in  permitting  the 
testimony  of  Dr.  Winfred  Overholser.  Briefly:  (1)  that 
since  Dr.  Overholser  was  permitted  an  oral,  private  ex¬ 
amination  of  Mildred  Nyman  while  she  was  a  patient  in 
the  nursing  home,  she  being  blind  and  of  advanced  age, 
and  the  said  doctor  having  been  introduced  to  her  only  as 
a  doctor  to  see  her,  and  she  not  having  been  appraised  or 
advised  of  the  purpose  of  the  examination  concerning  her 
mental  condition,  that  such  procedure  violated  her  per¬ 
sonal  rights.  Obviously,  he  obtained  the  information  from 
her  and  was  permitted  to  examine  her  because  he  was  rep¬ 
resented  to  be  a  doctor,  and  on  such  representation  with¬ 
out  disclosure  of  the  purpose,  it  is  submitted  that  his  find¬ 
ings  should  have  been  confidential.  Also,  as  set  out  ir. 
detail  above,  his  report  was  considered  by  the  District 
Judge  prior  to  the  hearing  in  connection  with  the  appoint- 


ment  of  a  permanent  conversator  for  the  estate  of  Mildred 
Nyman,  and  since  the  Court  did  appoint  a  conversator  un¬ 
der  the  provisions  of  Public  Law  196, 82nd  Congress,  pro¬ 
hibiting  such  procedure  in  cases  involving  insane  persons, 
that  the  Court  did  judicially  determine,  as  of  the  date  of 
the  signing  of  the  order  for  appointment  of  conservator, 
that  Mildred  Nyman  was  not  of  unsound  mind. 

3.  The  Court  erred  in  permitting  the  appellee  caveators 
to  call  as  one  of  their  witnesses,  Francis  S.  Browne,  indi¬ 
vidually,  and  not  in  his  representative  capacity  as  the 
nominated  executor  under  the  will  of  Mildred  Nyman, 
deceased,  dated  November  13,  1952,  when  they  announced 
that  they  were  calling  him  as  an  adverse  party  under  the 
Federal  Buies  of  Civil  Procedure,  Buie  43(b)  (App.  295A). 
The  record  clearly  shows  that  he  was  examined  as  though 
he  were  an  adverse  party  in  that  he  was  interrogated  by 
leading  questions  by  the  attorneys  for  the  appellee  cave¬ 
ators,  although  he  had  been  called  as  a  witness  by  them 
in  his  individual  capacity  as  stated  (App.  296 A  through 
319A).  Further  the  Court  erred  in  not  ruling  that  the 
said  Francis  S.  Browne,  having  been  called  by  the  ap¬ 
pellee  caveators  as  one  of  their  witnesses  in  his 
individual  capacity  and  examined  as  such,  were  bound 
by  his  testimony  the  same  as  any  other  witness 
called  by  them.  Under  the  law  of  the  District  of  Co¬ 
lumbia,  it  was  required  that  the  will  of  November  13, 1952, 
be  filed  in  the  Probate  Court.  Furthermore,  Francis  S. 
Browne  as  the  nominated  executor  therein  was  charged 
with  the  duty  of  defending  the  will  against  the  caveat. 
His  answer  to  the  caveat  clearly  shows  that  he  was  an¬ 
swering  as  such  nominated  executor  (App.  12 A)  and, 
furthermore,  all  pleadings  incident  to  the  formation  of 
the  issues  on  the  caveat  likewise  show  his  appearance  as 
such  nominated  executor. 

4.  The  Court  below  erred  in  admitting  testimony,  over 
objection,  concerning  alleged  claims  against  the  Estate  of 
Elma  Nyman,  not  a  party  to  this  action,  and  testimony 
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concerning  payment  to  the  said  Francis  S.  Browne  by  the 
Estate  of  the  said  Elma  Nyman,  all  of  which  merely  preju¬ 
diced  the  jury  against  the  said  Francis  S.  Browne. 

The  appellee  caveators,  during  their  examination  of 
Francis  S.  Browne  as  hereinbefore  stated,  among  other 
things,  interrogated  him  at  great  length  concerning  claims 
for  services  and  expenditures  of  money  against  the  estate 
of  Elma  Nyman  (App.  312  A  through  319  A — Plaintiff  s’ 
Exhibit  13,  App.  56A;  Plaintiffs’  Exhibit  15,  App.  59A; 
Plaintiffs’  Exhibit  18 A,  App.  61A;  Plaintiffs’  Exhibit 
18B,  App.  62A;  Plaintiffs’  Exhibit  17,  App.  63A;  Plain¬ 
tiffs’  Exhibit  19,  App.  64A;  Plaintiffs’  Exhibit  2QA,  App. 
64A;  Plaintiffs’  Exhibit  20B,  App.  66 A).  It  is  respect¬ 
fully  submitted  that  such  testimony  did  not  properly 
belong  in  this  case  since  it  all  had  to  do  with  a  claim 
against  an  estate  not  involved  in  any  way  in  the  caveat. 
The  result  of  the  admission  of  proof  on  such  claims  and 
the  interrogation  by  way  of  cross-examination  of  Francis 
S.  Browne  was  prejudicial  to  his  interest  in  the  eyes  of 
the  jury. 

5.  The  Court  below  erred  in  permitting  Eleanor  N.  Jen¬ 
kins  to  remain  in  the  case  as  a  caveator  at  the  time  the 
matter  was  submitted  to  the  jury,  and  not  having  granted 
appellant  caveatee’s  motion  for  a  directed  verdict  against 
her  interest  inasmuch  as  the  proof  submitted  by  appellee 
caveators,  including  the  said  Eleanor  N.  Jenkins,  showed 
that  although  she  was  the  sole  heir  at  law  of  the  said 
Mildred  Nyman  as  a  grandniece,  by  a  codicil  to  the  will  of 
December  12,  1939,  the  said  Eleanor  N.  Jenkins  was 
totally  disinherited  by  the  said  Mildred  Nyman,  the  ap¬ 
pellee  caveators  having  admitted  and  proven  in  said  cause 
that  the  said  will  of  December  12,  1939,  and  the  codicil 
thereto  were  valid  instruments  (App.  364A,  365A). 

6.  Again,  in  the  interest  of  avoiding  repetition,  it  is  re¬ 
spectfully  submitted  that  the  foregoing  argument  clearly 
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shows  that  the  Court  below  erred  in  not  granting  the  ap¬ 
pellant  caveatee’s  motion  to  set  aside  the  verdict  and 
judgment,  and  for  judgment,  or  in  the  alternative,  motion 
for  new  trial  on  the  grounds  that  said  verdict  was  con¬ 
trary  to  the  evidence,  contrary  to  the  weight  of  the  evi¬ 
dence,  and  contrary  to  law. 

CONCLUSION 

As  was  stated  in  the  case  of  Brooke  v.  Barnes,  61  App. 
D.  C.  161,  58  F.2d  887: 

“All  those  familiar  with  the  volume  of  litigation  which 
is  now  flooding  the  Courts  cannot  fail  to  be  attracted  by 
the  fact  that  actions  to  set  aside  wills  are  of  free  occur¬ 
rence.  In  such  actions  the  testator  cannot  be  heard  and 
very  trifling  matters  are  often  pressed  on  the  attention 
of  the  Court  or  jury  as  evidence  of  want  of  mental  ca¬ 
pacity  or  of  the  existence  of  undue  influence  •  •  •»» 

It  is  respectfully  submitted  that  the  order  denying 
probate  to  the  will  of  Mildred  Nyman,  deceased,  dated 
November  13,  1952,  and  the  judgment  entered  thereon 
should  be  reversed. 

Bespectfully  submitted, 

Charles  H.  Qtjimby 
650  Warner  Building 
Washington,  D.  C. 

Attorney  for  Appellant 
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STATEMENT  OF  QUESTIONS  PRESENTED 


In  the  opinion  of  appellees,  the  only  question  of  substance 
involved  is  as  follows: 

Where  an  agent  is  in  doubt  as  to  whether  its  principal 
is  mentally  competent  and,  in  good  faith,  employs  a 
physician  to  see  her  for  the  sole  purpose  of  expressing 
his  opinion  with  regard  thereto,  and  the  physician  makes 
a  written  report  which  is  filed  with  the  Court  in  proceed¬ 
ings  for  the  appointment  of  a  Conservator  of  such  prin¬ 
cipal,  may  the  physician  thereafter  testify  as  to  his  inter¬ 
view  with  the  principal  and  the  opinion  formed  by  him  as 
a  result  thereof  upon  the  issue  of  the  principal’s  capacity 
to  make  a  will  within  nine  months  after  the  date  of  such 
interview? 
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United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  12,792 


Francis  S.  Browne,  in  his  own  right  as  legatee  and  as 
executor  of  the  paper  writing  dated  November  13, 
1952,  purporting  to  be  the  last  will  and  testament  of 
Mildred  Nyman,  deceased, 

Appellant, 

v. 

W.  Carroll  Brooke,  Emma  Smallzel  Wacker  and  Eleanor 

N.  Jenkins, 

Appellees. 


Appeal  from  fhe  United  States  District  Court 
for  the  District  of  Columbia 


COUNTER-STATEMENT  OF  THE  CASE 

Mildred  Nyman,  a  resident  of  the  District  of  Columbia, 
died  on  December  18,  1953.  (Jt  App.  2)  On  February 
11,  1954,  appellant,  as  the  nominated  Executor  therein, 
filed  a  petition  for  the  probate  of  a  purported  will  dated 
November  13,  1952.  (Jt.  App.  2-5;  30-31)  He  alleged,  in 
substance,  that  no  other  paper  in  the  nature  of  a  testamen¬ 
tary  disposition  had  been  found  except  a  will  dated  Decem¬ 
ber  12,  1939,  (Jt.  App.  34)  and  a  codicil  dated  March  1, 
1940,  ( Jt  App.  36)  both  of  which  were  on  file  in  the  Office 
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of  the  Register  of  Wills;  that  said  instruments  were  ex¬ 
pressly  revoked  by  the  paper  dated  November  13,  1952, 
and  that  he  believed  that  the  last  mentioned  instrument 
was  in  fact  the  last  will  and  testament  of  said  decedent. 
(Jt.  App.  3)  He  further  alleged  that  the  United  States 
District  Court  for  the  District  of  Columbia  by  its  order 
entered  April  9, 1952,  in  Civil  Action  No.  1134-52,  appointed 
'  the  National  Savings  &  Trust  Company  as  Conservator  and 
charged  said  Trust  Company  with  the  duty  of  managing 
the  property  of  said  Mildred  Nyman,  pursuant  to  the  pro¬ 
visions  of  Title  21,  §  501  of  the  District  of  Columbia  Code 
1951  Edition ;  that  said  Trust  Company  qualified  and  acted 
as  such  Conservator  from  the  date  of  its  appointment  as 
aforesaid  until  the  date  of  testatrix’  death  (Jt.  App.  3); 
that  decedent’s  only  surviving  heir-at-law  and  next-of-kin 
was  Eleanor  N.  Jenkins,  a  niece;  that  decedent  was  not 
seised  of  any  real  property,  but  was  possessed  of  personal 
property  consisting  of  stocks  of  the  approximate  value  of 
$24,442.38;  notes  in  the  face  amount  of  $16,615.01,  and 
jewelry  of  the  approximate  value  of  $786.10;  cash  in  the 
amount  of  $914.76,  or  a  total  of  $42,738.25,  and  that  her 
debts,  including  funeral  expenses  would  not  exceed  $750.00. 
( Jt.  App.  3,  4) 

In  response  to  a  citation  issued  upon  this  petition,  ap¬ 
pellee,  W.  Carroll  Brooke,  a  second  cousin  of  the  testatrix 
and  one  of  the  residuary  devisees  and  legatees  named  in 
the  will  dated  December  12,  1939,  filed  a  caveat,  challeng¬ 
ing  the  purported  will  dated  November  13,  1952,  upon  five 
grounds,  namely:  (1)  that  said  paper  writing  was  not 
the  last  will  and  testament  of  said  decedent;  (2)  that  said 
paper  writing  was  not  duly  executed  and  acknowledged  as 
required  by  law;  (3)  that  decedent  lacked  testamentary 
capacity;  (4)  that  said  paper  writing  was  the  product  of 
fraud  and  deceit,  and  (5)  that  said  paper  writing  was  ob¬ 
tained  by  undue  influence,  duress  and  coercion,  exercised 
upon  the  decedent  by  Francis  S.  Brown,  or  by  some  other 
person  or  persons  unknown  to  petitioner.  ( Jt.  App.  6,  7) 
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He  further  alleged  that  a  period  of  at  least  several  months  -  j  i-  ; 
might  elapse  before  a  determination  of  the  issues  to  be  K.  \ 
framed  upon  the  caveat,  and  that  a  collector  should  be  ap-.  \ 
pointed  to  collect,  conserve  and  administer  the  assets  of  the  ,  f  :  & 
estate  pending  conclusion  of  this  litigation;  that  the  Na- 
tional  Savings  and  Trust  Company  was  Conservator  of  the  1  ^  ‘Ji 
person  and  estate  of  said  decedent  during  her  lifetime,  and  |  ^  v 
was  familiar  with  her  property  and  affairs;  that  accord-  :  ;?v.  v 

ingly  he  believed  that  the  interests  of  all  concerned  would  I , 
be  protected  if  said  Trust  Company  were  named  as  Col-  IV-;; 
lector.  (Jt  App.  7)  J  " 

.  *  .  f:-.  • 

Appellee,  Eleanor  N.  Jenkins,  decedent’s  niece,  joined  in 
the  caveat.  (Jt.  App.  8,  9)  Appellee,  Emma  S.  Wacker, 
decedent’s  first  cousin  and  one  of  the  residuary  devisees  V 

and  legatees  named  in  the  will  of  December  12,  1939,  like-  ; 
wise  joined.  (Jt.  App.  10-12)  i  . 

Appellant  answered  the  petition  for  caveat,  denied  all  al-  j  - ,  : 
legations  respecting  the  invalidity  of  the  alleged  will  (Jt  * 

App.  12-14)  and  asserted  that  at  the  time  of  decedent’s  .1 
death,  National  Savings  and  Trust  Company,  as  Con-  4 
servator,  was  in  possession  of  all  of  her  property  and  >  ; 
estate;  that  he  was  willing  to  have  said  Trust  Company  /  j 
to  continue  to  act  as  such  Conservator;  that  the  property  .4:  ; 

and  estate  were  in  no  danger  so  long  as  said  Trust  Com-  |  „  M 

pany  continued  to  hold,  manage,  conserve,  control  and  col-  !. 
lect  the  income,  and  that  to  appoint  said  Trust  Company  j 
as  Collector  would  unnecessarily  subject  the  estate  to  an  ! 
avoidable  expense  without  affording  any  further  protection  ]. 
than  the  estate  then  had.  (Jt.  App.  14) 

.  .  ■?,- 

Thereafter,  on  motion  of  appellee  Brooke,  (Jt  App.  25),  f  j'  - 
which  was  opposed  by  appellant,  (Jt  App.  26)  the  Court 
appointed  National  Savings  and  Trust  Company  as  Col-  1 
lector,  (Jt  App.  29)  and  it  is  now  acting  as  such.  i 

Upon  the  caveat  and  answers  thereto,  issues  were  duly 
framed  (Jt.  App.  19)  and  the  same  were  brought  on  for 
trial  before  a  jury,  the  caveators  being  designated  as  parr 

40  .',1,,  . 

■£‘ 

-  *r  -  -  *  '  > 
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ties  plaintiff  and  the  caveatee  as  party  defendant  by  an 
order  of  the  Trial  Court.  (Jt.  App.  30)  At  the  conclu¬ 
sion  of  all  of  the  evidence,  and  after  argument  of  counsel, 
the  Court  instructed  the  jury.  (Jt.  App.  583-599)  At  the 
request  of  the  jury,  these  instructions  were  elaborated 
upon.  (Jt.  App.  599-604)  The  jury  returned  a  verdict  in 
favor  of  the  caveators  upon  all  five  issues.  (Jt.  App.  604- 
606;  87)  Appellant  moved  to  set  aside  the  verdict  and  for 
judgment,  or  in  the  alternative  for  a  new  trial.  (Jt.  App. 
88-89)  Said  motions  were  denied  ( Jt.  App.  91),  and  judg¬ 
ment  was  entered  denying  the  prayers  of  the  petition  for 
probate.  (Jt.  App.  92-93)  From  such  judgment  this  ap¬ 
peal  is  prosecuted.  ( Jt.  App.  93-94) 

SUMMARY  OF  ARGUMENT 

We  contend  (1)  that  upon  the  issue  of  testamentary  ca¬ 
pacity  there  was  conflicting  evidence  which  required  sub¬ 
mission  to  the  jury,  and  that  the  Court  properly  ruled  that 
the  testimony  of  Dr.  Overholser  was  admissible  on  this 
issue  because  (a)  at  the  time  he  saw  Miss  Nyman  she  was 
not  his  patient;  (b)  he  did  not  intend  to  and  did  not  un¬ 
dertake  to  prescribe  for  her  treatment  and  cure,  or  to 
advise  her  attending  physician  with  reference  thereto ;  (c) 
!  his  employment  being  limited  to  seeing  her  for  the  sole 
purpose  of  giving  an  opinion  as  to  her  mental  condition 
and  her  fitness  to  conduct  her  own  affairs;  (2)  that  the 
caveatee  was  an  adverse  party,  subject  to  examination  as 
such,  especially  where  he  arranged  to  have  the  will  drawn 
to  protect  his  interests,  and  it  was  entirely  proper  to  cross- 
examine  him  to  show  his  relations  and  dealings  with  the 
decedent  and  her  property;  (3)  that  in  the  light  of  all  of 
the  evidence  the  jury  were  plainly  right  in  rejecting  as 
the  will  of  Mildred  Nyman  the  instrument  dated  Novem¬ 
ber  13,  1952,  because  it  was  not  her  free  and  voluntary 
act,  but  rather  the  act  of  the  appellant  and  some  other 
person  or  persons;  and  (4)  that  there  was  ample  evidence 
!  to  sustain  the  verdict  on  all  of  the  issues. 
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1.  DECEDENT  LACKED  TESTAMENTAHT  CAPACITY 

One  of  the  principal  grounds  urged  against  the  validity 
of  the  alleged  will  is  that  the  decedent  lacked  testamentary 
capacity.  The  jury  found  this  issue  against  the  caveatee. 
(Jt.  App.  605)  Although  he  does  not  complain  of  the  in¬ 
structions  given  by  the  Trial  Court,  his  counsel  having 
indicated  below  that  he  was  perfectly  satisfied  (Jt.  App. 
599)  appellant  now  says  that  the  caveators  had  the  burden 
of  proof  and  failed  to  carry  it.  For  this  position  he  relies 
upon  the  testimony  of  lay  witnesses,  some  of  whom  are 
beneficiaries  under  the  will  in  question,  and  the  argument 
that  the  Court  erred  in  admitting  testimony  of  Dr.  'Winfred 
Overholser,  who  was  called  as  a  witness  for  the  caveators. 
Aside  from  the  fact  that  several  other  witnesses  testified 
that  decedent  was  not  of  sound  and  disposing  mind,  and 
the  evidence  established  circumstances  which  indicated  lack 
of  testamentary  capacity,  we  contend  that  Dr.  Overholser’s 
testimony  was  clearly  admissible. 

Mildred  Nyman  was  bom  on  or  about  July  17, 1888,  (Jt 
App.  48),  and  at  the  date  of  the  alleged  will  she  was  over 
69  years  of  age.  She  was  the  last  surviving  daughter  of 
Charles  E.  Nyman,  who  was  Secretary  of  the  National 
Savings  &  Trust  Company  at  the  time  of  his  death  in  1918. 
(Jt.  App.  188)  The  Trust  Company  managed  the  business 
affairs  of  Mr.  Nyman’s  widow  until  she  died  in  1939,  (Jt 
App.  189),  and  thereafter  handled  the  business  of  his 
daughters  Elma  and  Mildred,  under  an  agency  agreement 
( Jt.  App.  189, 190,  43-47)  The  property  owned  by  Mildred 
was  substantially  that  which  she  and  her  sister  Elma  in¬ 
herited  from  their  mother,  although  it  had  increased  in 
value.  ( Jt.  App.  199,  200) 

Elma  and  Mildred  Nyman  lived  together  in  their  family 
home.  ( Jt.  App.  189)  Elma  died  in  1951.  (Jt  App.  189) 
It  was  she  who  took  care  of  the  household  until  she  became 
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bedridden.  (Jt.  App.  190)  Mildred  Nyman  was  totally 
blind  at  the  date  of  the  alleged  will,  and  had  been  for  many 
years  prior  thereto.  (Jt.  App.  190,  518)  She  was  ex¬ 
amined  by  Dr.  Glen  Pincock,  who  was  her  family  doctor, 
on  November  7,  1951,  (Jt.  App.  514),  who  reported  that 
she  was  extremely  obese,  having  gained  fifty  pounds  in  the 
last  fifteen  or  twenty  years ;  that  her  weight  is  estimated  at 
approximately  210  pounds  and  height  about  5  feet;  that  she 
probably  had  some  fatty  degeneration  of  the  heart  with 
mild  arteriosclerosis;  that  she  complained  of  soreness  and 
stiffness  of  the  legs,  especially  the  right  knee,  which  he 
believed  to  be  due  to  hypertrophic  arthritis;  and  that  she 
has  been  incontinent  for  the  past  four  years,  but  at  the 
present  time  is  completely  incontinent  at  night.  (Jt.  App. 
77)  This  report  was  made  to  Mr.  Lawrence  (of  the  Trust 
Company)  for  the  purpose  of  substantiating  the  fact  that 
it  was  necessary  for  Miss  Nyman  to  have  special  nursing 
care  so  as  to  justify  expenses  in  that  regard  over  and 
above  ordinary  nursing  home  care.  (Jt.  App.  521) 

The  Trust  Company  felt  that  during  Elma’s  lifetime  she 
was  quite  capable  of  making  all  decisions  and  transacting 
business  for  the  family.  When  she  passed  away  it  left 
Mildred,  whose  condition  was  deteriorating,  and  they  be¬ 
came  concerned  as  to  how  long  she  might  be  able  to  ratify 
their  transacting  business  for  her,  such  as  making  invest¬ 
ments  and  paying  her  bills.  (Jt.  App.  191)  Accordingly, 
Mr.  Lawrence  talked  to  her  about  establishing  a  revocable 
trust,  a  simple  form  of  agreement  under  which  the  assets 
held  under  the  agency  contract  would  be  transferred  to  the 
bank  as  trustee,  so  that  if  securities  had  to  be  sold  and 
money  raised  to  take  care  of  her,  it  would  not  be  necessary 
to  get  her  consent,  because  there  might  be  a  time  when  on 
account  of  some  physical  or  mental  disability  she  might 
not  be  able  to  consent.  (Jt.  191,  192)  The  Bank’s  Trust 
Committee  approved  the  view  thus  held  by  Mr.  Lawrence, 
and  he  discussed  it  with  Miss  Nyman  in  the  presence  of 
her  family  physician.  (Jt.  App.  193)  Instead  of  proceed- 
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ing  to  draw  such  an  agreement,  which  was  usual  in  the  case 
of  a  normal  healthy  person,  the  Bank  concluded  to  employ 
an  outside  attorney,  and  Mr.  Albert  Brault  was  selected. 
(Jt.  193;  277) 

Mr.  Lawrence  made  an  appointment  with  those  in  charge 
of  the  nursing  home  for  Mr.  Brault  and  himself  to  see 
Miss  Nyman  on  December  27,  1951.  (Jt.  194)  He  intro¬ 
duced  Mr.  Brault;  told  Miss  Nyman  the  purpose  of  their 
visit,  and  also  discussed  with  her  the  desire  of  appellee, 
Eleanor  Jenkins,  to  visit  her.  ( Jt.  App.  195)  Miss  Nyman 
mentioned  a  change  in  her  will.  (Jt.  196)  Mr.  Lawrence 
knew  that  he  was  a  legatee  under  the  will  of  December  12, 
1939  (Jt.  App.  574),  and  he  thereupon  left  the  room.  (Jt. 
App.  196)  Mr.  Brault ’s  testimony  as  to  this  interview  was 
substantially  the  same  as  that  given  by  Mr.  Lawrence.  ( Jt. 
App.  155-158) 

Mr.  Brault  saw  Miss  Nyman  again  on  the  evening  of 
January  28,  1952,  and  gave  the  following  testimony  with 
reference  thereto  (Jt.  App.  158-160) : 

Q.  Was  she  alone  when  you  saw  her?  A.  No,  sir. 

Q.  Who  was  with  her?  A.  When  I  entered  her  room 
I  found  Mr.  Browne  and  Mrs.  Browne  there. 

Q.  Now,  what  transpired  after  that?  A.  You  mean 
after  I  left  her  room? 

Q.  After  you  saw  Mr.  and  Mrs.  Browne  in  the  room? 
A.  I  had  requested  Mr.  Lawrence  to  contact  the  Cur- 
Lu-Rest  Home  and  arrange  an  appointment  for  me  to 
see  Miss  Nyman  alone.  I  felt  that  I  wanted  to  discuss 
the  matter  with  her  privately,  and  the  appointment 
was  made  for  the  afternoon  of  January  28th,  by  con¬ 
tacting  the  lady  in  charge  of  the  nurse’s  home,  and  I 
went  to  keep  my  appointment,  and  when  I  arrived  I 
was  escorted  to  her  room,  which  was  the  same  location 
where  I  had  been  before,  and  I  found  this  gentleman 
and  lady  in  the  room  with  Miss  Nyman. 

Q.  You  referred  to  Mr.  and  Mrs.  Browne. 

You  mean  Mr.  Francis  Sharpe  Browne  and  Mrs. 
Effie  Browne,  his  wife?  A.  That’s  correct,  sir.  Mr. 
Browne,  who  sits  over  there.  Mr.  Francis  Browne. 
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Mr.  Browne,  as  soon  as  I  entered  the  room,  he  stood 
np  and  introduced  himself  to  me  and  informed  me  that 
he  was  related  to  Miss  Nyman  and  that  he  had  come  np 
there  to  see  what  was  going  on,  and  so  then  he  asked 
me  to  state  my  business,  or  words  to  that  effect,  and  I 
then  spoke  to  Miss  Nyman  and  asked  her  if  she  wanted 
to  discuss  this  matter  with  me,  and  I  think  Mr.  Browne 
asked  her  if  she  knew  me,  and  she  said  no,  and  I  said, 
“Well,  do  you  recall  that  about  a  month  ago  I  came 
here  with  Mr.  Lawrence  of  the  National  Savings  and 
Trust  Company ?” 

I  said,  “Do  you  know  Mr.  Lawrence ? ’ ’ 

She  said,  “Yes,  I  do.” 

I  said,  “Well,  do  you  recall  Mr.  Lawrence  coming 
here  with  me  about  a  month  ago  and  introducing  me 
to  you,  at  which  time  we  spent  some  time  discussing 
some  legal  matters?” 

She  said,  “No,  I  don’t  remember  that.” 

Q.  Now,  did  Mr.  Browne  remain  in  the  room  while 
this  conversation  was  taking  place?  A.  Yes,  sir.  He 
and  his  wife  both  remained  in  the  room. 

Then  I  asked  Miss  Nyman,  I  said,  “Don’t  you  re¬ 
member  me  at  all? 

“Do  you  recognize  my  voice?” 

She  says,  “No,  I  don’t.” 

I  said,  “Do  you  have  any  recollection  of  having  met 
me  before?” 

She  says,  “I  don’t  remember  ever  meeting  you  be¬ 
fore  or  ever  talking  to  you.” 

I  said,  “Very  well,  then,  there  is  nothing  for  me  to 
discuss  with  you  any  further,”  and  I  left  the  room. 

Q.  Was  any  reference  made  in  that  conversation  to 
the  prior  conversation  about  an  inter-vivos  trust?  A. 
No,  sir,  I  don’t  believe  so.  I  think  that  I  just  limited 
my  inquiry  to  a  discussion  of  legal  matters  affecting 
her  estate. 

I  may  have  said  that  sir. 

Q.  And  she  didn’t  recall  ever  having  discussed  such 
matters  with  you?  A.  That  is  what  she  told  me  at  the 
time,  yes,  sir. 

Q.  And  Mr.  Browne  was  there  at  that  time?  A.  Yes, 
he  was ;  Mr.  and  Mrs.  Browne. 

Q.  What  next  transpired?  A.  Well,  I  then  left  Miss 
Nyman’s  room,  expecting  to  leave  the  building. 
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The  lady  who  had  admitted  me  to  the  house  had 
hung  my  hat  and  coat,  I  think,  on  a  clothes  rack  in  the 
hallway,  if  I  remember  correctly,  and  I  immediately 
went  over  there  to  get  my  hat  and  coat  and  leave, 
which  I  did,  and  as  I  went  ont  of  the  front  door  of  the 
house,  this  nurse’s  home  is  just  a  big — a  rather  large — 
it  has  the  appearance  of  a  private  home,  but  it  is  a 
nursing  home  in  Takoma  Park.  I  went  out  on  the 
porch  and  Mr.  Browne  followed  me  out,  and  he  came 
over  to  me  and  he  said,  “Now,  I  don’t  know  what  your 
business  is,  but  I  have  been  told  you  were  coming  up 
here  to  have  Miss  Nyman  sign  a  will,  and  if  that  was 
your  purpose,”  he  said,  “it  must  be  very  obvious  to 
you  that  she  is  mentally  incompetent.” 

He  said,  “She  can’t  remember  anything  from  one 
day  to  the  next.  You  see,  she  didn’t  even  remember 
you  coming  out  here  before,  and  she  has  been  getting 
progressively  worse.  I  visit  with  her  frequently,  every 
week,  and  she  just  can’t  make  a  will,  couldn’t  make  a 
contract.  She  is  in  no  mental  condition  to  do  it” 

I  said,  “Mr.  Browne,  I  did  not  come  out  here  for  the 
purpose  of  having  Miss  Nyman  execute  a  will  I  only 
came  out  here  to  discuss  some  matters  with  which  she 
consulted  me  about.” 

And  I  said,  “In  view  of  what  you  tell  me,  of  course 
I  will  do  nothing  further  until  I  consult  with  her 
physician.” 

And  that  is  about  the  extent  of  the  conversation  we 
had. 

After  this  interview  Mr.  Brault  reported  the  matter  to 
the  Bank,  and  thereupon  it  was  determined  to  have  Dr. 
Overholser  make  an  examination  and  give  an  opinion  as  to 
Miss  Nyman’s  mental  condition  and  her  fitness  to  conduct 
her  own  affairs.  (Jt  App.  161)  The  examination  was 
made  on  February  21, 1952,  and  on  the  same  day  a  written 
report  thereof  was  directed  to  Mr.  Brault.  ( Jt.  App.  328) 
After  consideration  of  the  matter  by  the  Bank’s  officials,  it 
was  concluded  that  application  should  be  made  to  the 
Court  for  the  appointment  of  a  conservator.  (Jt.  App. 
161)  Mr.  Brault  prepared  the  appropriate  petition  for  sig¬ 
nature  by  appellant,  as  next  of  kin.  He  had  agreed  to  sign 
it,  supplied  some  of  the  information  required  and  discussed 
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it  at  length  with  Mr.  Brault  before  signing.  ( Jt.  App.  161- 
163)  The  petition  was  filed  March  13,  1952  (Jt.  App.  47), 
and  the  Trust  Company  was  appointed  temporary  con¬ 
servator  on  the  same  day.  ( Jt.  App.  51,  52, 164)  On  April 
8,  1952,  after  a  hearing  on  the  merits,  at  which  appellant 
was  present,  the  Trust  Company  was  appointed  as  Con¬ 
servator.  (Jt.  App.  164-165)  At  this  hearing  the  report 
of  Dr.  Overholser  was  presented  to  the  Court,  and  it  was 
filed  in  the  proceeding.  ( Jt.  App.  164)  The  petition  and  or¬ 
ders  for  the  appointment  of  Guardian  Ad  Litem,  Tempo¬ 
rary  and  Permanent  Conservator  in  Civil  Action  1134-52 
were  thereupon  offered  in  evidence,  (Jt.  App.  165),  to  which 
appellant  objected  because  of  references  therein  and  quo¬ 
tations  from  the  Overholser  report,  and  on  the  ground 
that  he  did  not  read  the  petition,  that  it  was  not  read  to 
him,  “and  he  knew  nothing  about  what  was  in  there/ *  (Jt. 
App.  167) 

The  Court  made  no  ruling  on  the  objection  at  this  stage 
of  the  proof,  but  permitted  appellee’s  counsel  to  make  the 
following  inquiry  of  Mr.  Brault  ( Jt.  App.  170) : 

Q.  You  told  us  that  after  your  interview  Miss  Ny¬ 
man  in  January  of  1952,  an  arrangement  was  made  to 
have  her  examined  by  Dr.  Winfred  Overholser. 

Is  that  correct?  A.  That’s  correct. 

Q.  Now,  who  made  the  arrangements?  A.  I  did,  sir. 

Q.  What  did  you  tell  Dr.  Overholser  he  was  to  do,  if 
you  told  him  anything  in  that  respect?  A.  My  recol¬ 
lection  is  that  I  communicated  with  Dr.  Overholser  by 
telephone. 

Q.  We  don’t  want  you  to  give  anything  that  Dr. 
Overholser  said  to  you.  A.  I  understand,  sir. 

I  called  Dr.  Overholser  on  the  telephone  and  told  Dr. 
Overholser  that  we  were  considering  having  certain 
documents  executed  by  a  Miss  Mildred  Nyman,  and 
that  a  question  had  come  up  as  to  her  mental  com¬ 
petency  to  execute  those  documents,  and  we  wanted  to 
be  certain  that  she  was  mentally  competent  to  sign 
contracts  or  documents  of  any  kind,  including  a  will, 
deed,  or  contract,  before  we  presented  them  to  her  for 
execution,  and  we  would  like  him  to  examine  her  for 
that  purpose. 
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Q.  And  to  report  to  whom?  A.  And  to  report  to 
me,  sir. 

Q.  At  that  time  did  yon  know  who  the  attending 
physician  of  Mildred  Nyman  was?  A.  Yes,  I  did. 

Q.  Did  yon  in  yonr  conversation  with  Dr.  Over- 
holser  make  any  reference  to  the  attending  physician? 
A.  Yes,  sir.  I  told  Dr.  Overholser  that  Miss  Nyman 
was  Dr.  Glen  Pincock’s  patient,  and  requested  that 
he  communicate  with  Dr.  Pincock  and  afford  him  the 
usual  courtesy  of  advising  him  that  he  was  going  to 
examine  her. 

Q.  Now,  did  you  ask  Dr.  Overholser  to  examine  this 
lady  with  a  view  to  prescribing  for  her?  A.  No,  sir,  I 
asked  Dr.  Overholser  to  examine  her  and  to  report  his 
findings  to  me  in  order  that  I  may  ascertain  her  men¬ 
tal  competence  to  execute  a  contract. 

Q.  He  was  to  do  nothing  in  the  way  of  attending  for 
the  purposes  of  aiding  and  cure,  or  alleviation  of  any 
disease?  A.  Oh,  no,  not  at  all,  sir.  He  was  only  to 
examine  her  and  report  his  findings  to  me. 

Mr.  Brault  testified  on  cross-examination  that  after  his 
visit  in  January,  1952,  and  based  upon  information  given 
to  him,  it  was  his  opinion  that  Miss  Nyman  was  not  com¬ 
petent  to  execute  a  trust  agreement  or  a  contract  or  a  deed 
or  any  other  type  of  document  of  a  legal  nature.  ( Jt.  App. 
183)  He  is  a  member  of  the  Bar  of  the  District  of  Colum¬ 
bia  and  Maryland,  has  been  engaged  in  general  practice  in 
the  District  since  1927,  and  has  done  a  substantial  amount 
of  probate  work,  preparation  of  wills,  trust  agreements,  and 
matter  of  that  character.  (Jt.  App.  154,  155) 

Mr.  Lester  A.  Lawrence,  a  witness  on  behalf  of  the  cavea¬ 
tors,  testified  that  he  has  been  connected  with  National 
Savings  &  Trust  Company  over  36  years,  was  an  Assistant 
Trust  Officer  and  since  1933  has  been  a  full  Trust  Officer, 
(Jt.  App.  187),  performs  duties  covering  the  administra¬ 
tion  of  estates,  management  of  agency  and  trusts,  and  gen¬ 
eral  supervision  of  corporate  trust  work.  (Jt.  App.  188) 
He  had  known  the  Nyman  family  since  around  1920  or 
1921.  (Jt.  App.  188)  In  managing  the  business  affairs  of 
Elmer  and  Mildred  Nyman  he  came  in  contact  with  them 
frequently,  and  visited  with  them  in  their  home.  ( Jt.  App. 
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189)  After  February,  1952,  he  was  of  the  opinion  that  she 
was  not  capable  of  handling  her  affairs  (Jt.  App.  209)  or 
of  making  a  will.  (Jt.  App.  211) 

In  the  course  of  the  conservatorship  an  application  was 
made  to  sell  the  Nyman  home.  Robert  M.  Graham,  a  mem¬ 
ber  of  the  District  Bar  was  appointed  as  Guardian  Ad 
Litem .  ( Jt.  App.  263)  He  visited  Miss  Nyman  at  the  rest 
home  on  November  3, 1952,  accompanied  by  either  Mr.  Law¬ 
rence  or  Mr.  Crow  of  the  Trust  Company,  (Jt.  App.  266) 
He  undertook  to  discuss  with  her  the  sale  of  the  property. 
She  seemed  unaware  of  her  surroundings,  seemed  to  wander 
and  did  not  or  could  not  maintain  a  coherent  conversation. 
(Jt.  App.  267)  This  witness  further  testified  (Jt.  App. 
268,  269) : 

Q.  You  were  there,  you  say,  approximately  two 
hours  or  better?  A.  At  least  two  hours,  that’s  right. 

Q.  What  was  the  occasion  of  such  a  long  visit?  A. 
Well,  in  the  furtherance  of  my  duty  as  Guardian  for 
the  sale  of  this  property  and  to  see  if  it  was  beneficial 
to  the  estate,  I  wanted  to  ascertain  from  Miss  Nyman 
if  she  had  any  views  on  the  subject ;  if  she  had  any  ob¬ 
jections  to  the  sale  of  the  property,  to  find  out  if  she 
was  satisfied  with  her  treatment  and  her  general  wel¬ 
fare. 

Q.  Did  you  get  the  answers  to  all  of  your  inquiries 
in  those  respects?  A.  No,  sir,  I  am  afraid  she  could 
not  give  me  any  answer  as  to  that  except,  of  course, 
nebulous  statements  which  were  incoherent. 

Q.  Now,  as  a  result  of  your  observation  there  that 
day,  your  attempt  to  converse  with  this  lady,  are  you 
able  to  tell  us  whether  in  your  opinion  she  was  of 
sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract?  A.  In  my  opinion  and  from 
my  experience  I  would  say  definitely  that  I  would  not 
have  any  confidence  in  the  ability  of  Miss  Nyman  to 
execute  a  valid  deed,  contract,  or  disposition  of  any  of 
her  property. 

Mr.  Lawrence  was  present  during  this  interview.  (Jt. 
App.  261) 

Q.  You  say  you  would  not  have  any  confidence  in 
her  disposition.  In  your  opinion  was  she  of  sound 
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mind,  disposing  mind,  and  capable  of  executing  a  valid 
deed  or  a  contract?  A.  No,  sir,  she  was  not. 

Appellant’s  repeated  assertions  that  Miss  Nyman  lacked 
testamentary  capacity  did  not  stop  with  what  he  said  to 
Mr.  Brault,  (Jt.  App.  160),  and  the  sworn  allegations  in 
the  petition  for  the  appointment  of  a  conservator.  (Jt 
App.  47-51).  He  declared  to  Mr.  William  C.  Sullivan,  a 
veteran  member  of  the  District  Bar,  (Jt.  App.  293),  on  the 
day  the  petition  was  heard,  1  ‘That  woman  is  absolutely 
crazy.  ’  >  (Jt.  App.  294)  He  also  wrote  to  appellee,  Wacker, 
the  following  note  on  November  19,  1951  (Jt.  App.  250, 
251): 

“My  dear  Cousin: 

“Our  cousin,  Elma  Nyman,  died  of  a  cancer  about 
three  weeks  ago,  the  body  was  cremated  and  burial  at 
Boonsboro,  Md.,  between  her  father  and  mother. 

“Mildred  Nyman,  who  is  totally  blind,  is  now  in  a 
nursing  home,  pretty  helpless,  and  mind  slipping.  I 
just  found  this  address,  and  thought  you  would  be 
interested  to  know  what  has  befallen  these  two  women. 

“Yours  very  truly, 

“Francis  S.  Browne.” 

In  this  posture  of  the  case,  caveators  called  Dr.  Winfred 
Overholser,  and  out  of  the  presence  of  the  jury  the  follow¬ 
ing  occurred  ( Jt.  App.  325-339) : 

Mb.  Denit:  May  we  come  to  the  bench? 

The  Count  :  Yes. 

(Thereupon  counsel  for  the  parties  approached  the 
bench,  and  in  a  low  tone  of  voice  conferred  with  the 
Court  as  follows:) 

Mb.  Denit:  Your  Honor,  we  have  now  reached  the 
point  where  we  have  Dr.  Overholser  in  court  prepared 
to  testify  and  I  was  wondering  whether  you  would 
want  the  proffer  made  out  of  the  presence  of  the  jury? 

The  Count:  I  think  so,  and  I  can  also  interrogate 
him  then  as  to  what  passed  between  him  and  the  de¬ 
cedent  on  the  point  of  trying  to  establish  whether  or 
not  in  that  respect,  at  least,  there  appeared  to  be  the 
relationship  of  patient  and  physician. 

Mb.  Denit:  Yes,  sir. 
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Direct  Examination 
By  Mb.  Denit: 

Q.  What  is  your  full  name,  please,  sir?  A.  Winfred 
Overholser. 

Q.  Where  do  you  reside?  A.  St.  Elizabeths  Hos¬ 
pital. 

Q.  What  is  your  profession?  A.  I  am  a  physician. 

Q.  Do  you  specialize  in  any  branch  of  your  profes¬ 
sion?  A.  Yes,  sir;  mental  disorders,  psychiatry. 

Q.  Are  you  also  an  officer  of  the  hospital?  A.  I  am. 
I  am  the  Superintendent  of  the  hospital. 

Q.  How  long  have  you  specialized  in  psychiatry?  A. 
practically  ever  since  my  graduation  from  the  Boston 
University  School  of  Medicine  in  1916. 

Q.  During  the  month  of  February,  1952,  were  you 
employed  to  examine  Miss  Mildred  Nyman?  A.  Yes. 

Q.  Will  you  state  the  circumstances  under  which  and 
the  persons  by  whom  you  were  employed  and  what 
you  were  asked  to  do?  A.  I  do  not  remember,  Your 
Honor,  whether  it  was  Mr.  Bruce  Baird,  the  President 
of  the  National  Savings  and  Trust,  who  telephoned 
me  first,  or  whether  it  was  Mr.  Brault  who  was  en¬ 
gaged  in  some  way  in  the  case  with  relation  to  the 
appointment  of  a  Conservator  for  Miss  Nyman,  and  I 
was  asked  to  see  her  to  give  an  opinion  as  to  her  men¬ 
tal  condition  and  her  fitness  to  conduct  her  own  af¬ 
fairs. 

I  telephoned  only  to  her  physician  as  a  matter  of 
courtesy.  I  thought  that  I  should,  in  seeing  one  of  his 
patients,  but  that  was  not  a  consultation  in  the  or¬ 
dinary  sense  at  all. 

I  did  give  such  a  report.  I  gave  a  report,  Your 
Honor. 

Q.  WTiat  were  you  asked  to  do,  if  anything,  with 
reference  to  treating  her  with  a  view  to  curing  her 
disease  or  relieving  her  pain  and  suffering?  A.  Noth¬ 
ing. 

Q.  Pursuant  to  that  engagement  did  you  confer  with 
or  see  Miss  Nyman?  A.  I  did  see  her,  yes. 

Q.  When?  A.  February  21,  I  think  it  was,  1952. 

Q.  Did  you  see  her  at  a  nursing  home  in  Takoma 
Park,  Maryland?  A.  Yes;  called  the  Cur-Lu-Home, 
or  something  of  that  sort,  on  Philadelphia  Avenue  in 
Takoma  Park. 
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Q.  Now,  in  pursuance  of  your  engagement,  just  what 
did  you  do?  A.  I  wrote  a  letter  to  Mr.  Brault  in 
which  I  expressed  an  opinion  about - 

The  Court:  No,  I  think  what  he  means  is,  before 
you  got  to  the  place  of  making  your  opinion,  just  what 
was  your  relation? 

The  Witness:  I  spent  the  better  part  of  an  hour 
talking  to  the  patient,  Miss  Nyman. 

By  Mr.  Denit: 

Q.  And  thereafter  did  you  write  a  report  concern¬ 
ing  your  visit  and  the  conclusions  that  you  had  reached 
as  a  result  of  it?  A.  I  did. 

Q.  I  show  you  a  paper  which  is  of  record  in  Civil 
Action  No.  1134-52,  dated  February  21,  1952,  and  ask 
you  if  you  can  identify  that.?  A.  Yes,  I  wrote  that 
letter  and  I  signed  it. 

Q.  And  is  this  the  report  that  you  referred  to?  A. 
Yes. 

I  find  in  consulting  my  correspondence,  I  find  there 
was  a  very  brief  supplementary  note  which  I  wrote 
later  to  Mr.  Sullivan,  who  was  the  Guardian  Ad 
Litem. 

Q.  Look  at  the  paper  which  appears  in  the  same  rec¬ 
ord,  under  date  of  March  28,  1952,  on  the  letter  head 
of  Winfred  Overholser,  M.  D.,  and  tell  us  whether  that 
is  the  supplemental  report?  A.  That’s  correct. 

Q.  Or  memorandum?  A.  That  is  it,  yes. 

Q.  Now,  at  the  time  you  made  this  report  and  the 
supplemental  memorandum,  were  you  aware  of  the 
use  which  was  intended  to  be  made  of  them?  A.  Yes. 

Q.  And  what  was  that?  A.  At  least  in  a  general 
way.  I  don’t  remember  exactly,  but  I  understood  that 
the  bank  was  in  some  doubt  as  to  whether  they  had  any 
moral  right,  shall  we  say,  to  continue  to  act  under  any 
sort  of  a  power  of  attorney  or  somethting  of  the  sort 
that  they  had. 

They  wanted  to  know  about  the  mental  condition  of 
the  patient  and  whether  she  knew  what  she  was  about. 
I  don’t  remember  the  exact  details  of  that,  Your 
Honor.  I  knew  it  was  in  connection  with  legal  pro¬ 
ceedings. 

Q.  Was  there  any  reference  made  to  the  uncertainty 
of  the  bank  as  to  whether  they  could  get  Miss  Nyman 
to  ratify  the  acts  that  they  performed  as  agent?  A.  I 
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think  that  may  have  been.  I  don’t  remember  exactly, 
bnt  I  think  that  probably  now  that  yon  asked  me  that 
question,  that  was  it.  I  am  not  too  sure  about  that. 

Q.  In  addition  to  Mr.  Baird,  I  understood  you  to 
say  that  your  recollection  was  you  also  talked  to  Mr. 
Brault?  A.  By  telephone. 

Q.  And  that  was  prior  to  going  out  to  the  home?  A. 
Before  I  went  out,  yes. 

Q.  I  notice  the  report  dated  February  21,  1952,  is 
directed  to  Mr.  Albert  E.  Brault.  A.  That  is  correct, 
yes. 

Q.  Mr.  A.  E.  Brault.  A.  Yes.  I  wrote  it  the  day  I 
saw  the  patient. 

Mr.  Denit:  On  that  basis  we  tender  his  testimony. 

The  Court:  Let  me  make  one  or  two  inquires  my¬ 
self: 

By  the  Court: 

Q.  Doctor,  what  I  am  trying  to  do  right  now  is  to  de¬ 
termine  the  question  as  to  whether  or  not  your  evi¬ 
dence,  the  result  of  your  examination,  is  admissible  in 
this  hearing  or  not.  A.  Yes,  sir,  I  understand. 

Q.  The  reason  asserted  against  its  admission  is  that 
it  is  privileged  under  the  statute  that  we  have  which 
gives  privilege  to  communications  received  by  phy¬ 
sicians  in  their  professional  capacities  from  a  patient. 
A.  Yes,  sir. 

Q.  Now,  I  am  anxious  to  get  anything  that  I  can 
that  would  be  helpful  to  me  in  understanding  just 
precisely  your  relationship  to  this  person  you  were 
examining.  That  is,  it  doesn’t  seem  on  its  face  to  be 
that  of  the  normal  relation  of  physician  and  patient; 
and  so  I  would  like  for  you  to  tell  me,  if  you  can,  any¬ 
thing  that  you  said  to  her  or  she  said  to  you  that 
would  undertake  to  clarify  just  what  your  relationship 
was  with  respect  to  her  in  that  regard. 

You  get  what  I  mean,  don’t  you?  A.  Yes,  I  under¬ 
stand  you  fully,  Your  Honor. 

I  was  introduced  to  her  by  Mrs.  Gallagher  who  was 
one  of  the  nurses  that  she  had. 

Mrs.  Gallagher  knew  that  I  was  coming.  I  think  Dr. 
Pincock  perhaps  had  told  them  that  it  was  all  right. 
That  I  do  not  know,  but  I  had  made  an  appointment, 
and  I  showed  up  there  then ;  so  they  knew  that  I  was 
coming. 
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I  said  that  I  was  Dr.  Overholser;  that  I  had  come  to 
see  Miss  Nyman  at  the  request  of  Mr.  Brault,  and  with 
the  permission  of  Dr.  Pincock. 

I  was  introduced,  that  is,  as  a  Doctor.  I  don’t  re¬ 
member  that  there  was  any  discussion  anywhere  along 
the  line  to  the  effect  that  I  had  come  there  to  help  treat 
her.  I  am  quite  sure  that  there  was  not. 

She  was  quite  voluble.  She  didn’t  ask  any  details 
as  to  my  mission  particularly.  She  talked  very  freely 
about  the  things  which  she  thought  she  remembered 
and  the  various  unusual  occurrences  which  she  de¬ 
tailed,  which  were  of  a  psychotic  nature,  apparently. 

So  I  said  nothing  to  her,  I  made  no  suggestions 
either  to  her  or  to  the  nurse  as  to  anything  in  the  line 
of  treatment  at  all.  I  wouldn’t  have  done  that  any¬ 
way.  I  mean  if  I  had  been  there  in  a  consulting 
capacity  X  would  have  taken  those  up  with  the  doctor. 

Q.  Certainly.  A.  I  did  not  get  in  touch  with  the 
doctor  subsequently  at  all.  I  made  no  suggestions 
whatever  to  him. 

Q.  Tell  me  this: 

The  extent  of  your  examination,  as  I  rather  assumed, 
but  I  would  like  to  know  definitely,  was  that  of  en¬ 
gaging  in  conversation  with  her,  wasn’t  it?  A.  Yes, 
sir.  I  don’t  remember  that — I  may  possibly  have 
shaken  hands.  I  made  no  physical  examination. 

Q.  You  made  no  physical  examination  of  her.  A. 
No,  sir.  I  was  guided  entirely  by  what  I  observed 
and  what  she  said. 

*  •  •  • 

Cross-examination 
By  Mr.  Quimby: 

Q.  Doctor,  in  making  those  examinations,  I  mean, 
normally,  in  your  line  of  work,  it  is  not  customary  to 
make  a  physical  examination,  as  such,  is  it?  A.  Well, 
it  all  depends  on  the  circumstances.  I  mean  if  a  pa¬ 
tient  comes  to  one  cold,  of  course  he  would  make  a 
physical  examination,  too,  if  it  is  a  question  of  a  treat¬ 
ment. 

Q.  No;  I  mean  under  similar  circumstances  that  we 
have  in  this  case. 

If  I  understood  your  testimony,  the  bank,  or  Mr. 
Brault,  called  you  and  asked  you  to  go  out  there  and 
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examine  her  to  determine  her  mental  capacity.  Wasn’t 
that  the  purpose?  A.  That’s  correct. 

Q.  Now,  on  a  normal  examination  for  mental  capac¬ 
ity  of  that  kind,  you  wouldn’t  examine  physically, 
would  you?  A.  No;  such  physical  examination  might 
he  made  but  entirely  secondary.  The  primary  ques¬ 
tion  is  how  the  patient’s  mind  operates. 

Q.  Yes,  sir. 

Now,  Doctor,  when  you  went  in  there,  did  you  tell 
her  you  were  out  there  to  examine  her  to  determine 
the  condition  of  her  mind?  A.  I  don’t  remember.  I 
remember  there  was  some  discussion  somewhere  along 
the  line  about  the  bank  and  about  the  bank  handling 
her  affairs.  Whether  I  said  that  the  bank  had  asked 
me  to  come  out,  I  don’t  remember. 

Q.  But  did  you  pinpoint  to  her  that  you  were  there 
to  try  to  determine  her  mental  condition?  A.  I  don’t 
remember  that  that  question  came  up. 

Q.  You  don’t  think  that  came  up?  A.  No. 

Q.  Well,  then,  will  you  tell  us  how  you  approached 
her?  I  mean,  how  you  started  your  conversation  with 
her  or  how  you  drew  her  out  to  get  her  to  talk  to  you? 
A.  I  think  I  started  in,  in  a  fairly  casual  sort  of  way, 
by  asking  her  how  she  was  getting  along;  how  long  she 
had  been  there;  how  they  were — whether  they  were 
giving  her  good  care  and  so  on;  and  then  I  led  on 
from  that  into  some  of  the  questions  that  had  to  do 
with  her  memory  and  her  recognition  of  relatives  and 
that  sort  of  thing. 

Q.  Did  she  say  what  kind  of  care  she  was  getting 
there?  A.  Yes;  she  indicated  that  everybody  was 
kind  to  her  and  she  indicated  that  she  had  plenty  to 
eat. 

Q.  I  take  it  that  she  did. 

Did  you  tell  her  you  were  there  from  the  bank,  Doc¬ 
tor?  A.  That  I  don’t  remember. 

Q.  Do  your  notes  show?  A.  No,  I  find  nothing  in  my 
notes  on  that,  and  I  really  don’t  remember  whether  I — 
I  know  that  the  bank  came  up  in  conversation.  I  think 
I  asked  her  who  looked  after  her  affairs. 

Q.  And  what  did  she  say?  A.  Mr.  Lawrence.  She 
said  that  Mr.  Lawrence  of  the  bank  handled  every¬ 
thing. 

Q.  And  did  she  say  anything  else  about  her  affairs, 
any  of  her  relatives? 
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Bid  you  inquire  about  her  relatives?  A.  I  did 
Q.  What  did  she  say  about  them?  A.  She  said  she 

only  had  one  cousin.  ,, .  , 

Q.  Anything  else?  A.  She  said  that  he  was  a  third 

cousin;  Mr.  Francis  Browne.  . 

No,  she  said  she  had  a  will  once,  but  she  kept  it 

and  didn’t  see  any  reason  to  change  it.  .at 

Q.  How  did  the  question  of  a  will  come  up?  A.  1 
don’t  remember  how  it  came  up.  I  rather  fancy  that  it 
occurred  to  me  that  perhaps  that  issue  might  arise  at 
sometime  or  other;  as  it  would  in  any  case  of  a  ques¬ 
tion  of  noncompos.  , 

Q.  She  told  you  she  had  a  will?  A.  She  told  me  she 

had  a  will  once  and  kept  it,  as  she  put  it. 

Q.  Doctor,  I  think  you  told  us  that  you  had  a  con¬ 
versation  with  her  physician: 

Who  was  that,  please?  A.  Dr.  Glen  Pincock. 

Q.  Now,  your  conversation  with  him  was  what, 
please,  sir?  A.  I  simply  said,  as  I  remember,  that 
they  had  asked  me — that  Mr.  Brault  or  whoever  it 
was — to  see  his  patient,  and  did  he  have  any  objection, 
and  he  said  no,  it  was  quite  all  right. 

Q.  And  did  you  tell  him  what  you  were  going  to  ex¬ 
amine  her  on,  the  question  of  mental  capacity?  A.  1 
have  no  idea  that  I  did.  He  knew  that  the  question 
had  come  up  in  connection  with  some  financial  trans¬ 
actions  at  the  bank.  That  is  the  way  I  remember  it. 

Q.  Doctor,  I  show  you  a  piece  of  paper  here.  Oan 
you  recognize  that  signature  on  the  bottom?  A.  1  can 

read  it  because  it  is  typed. 

Q.  No,  the  signature,  I  mean.  A.  It  says,  presum¬ 
ably,  Glen  Pincock.  I  never  had  any  letters  from  him 

m:Q.eYou  don’t  recognize  his  signature?  A.  No;  I 

don’t  happen  to  know  him. 

Q.  Would  you  look  that  letter  over,  please,  without 

saying  what  is  in  it?  A.  Yes. 

(Inspecting  letter.) 


Yes,  I  have  read  it.  ,  .  , 

Q.  Now,  having  in  mind  what  he  says  as  being  her 

attending  physician — and  I  take  it  the  man  who  saw 
her  quite  frequently— would  that  have  any  tendency  to 
change  your  opinion  of  her  mental  condition?  A.  1 
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noticed  it  was  written  three  months  before  I  saw  her, 
yes. 

Well,  it  all  depends  npon  the  point  of  view  as  to 
just  where  stubbornness  begins  and  mental  disorder 
ends,  yon  know. 

Q.  So  that  a  lot  of  ns  that  are  stubborn,  you  might 
say,  including  myself,  are  not  necessarily  of  unsound 
mind,  are  they?  A.  Not  necessarily. 

Q.  Doctor,  isn’t  it  a  fact  that  you  would  say  that 
the  way  in  which  you  examined  this  lady  would  be  the 
same  way  that  you  would  examine  any  patient  for  the 
purposes  of  consultation;  isn’t  that  true?  A.  No,  I 
don’t  think  so. 

Q.  It  isn’t  true?  A.  No,  I - 

Q.  What  would  be  the  difference  if  you  were  going 
to  have  a  consultation  about  her?  What  would  be  the 
difference  in  your  examination?  A.  Oh,  I  should  want 
to  know  a  lot  more  about  her  physical  status,  for  ex¬ 
ample.  I  should  want  to  know  a  good  deal  more  about 
the  history  that  had  gone  before. 

I  was  asked  to  pass  on  what  was  the  condition  at 
the  time  I  saw  her ;  or  have  some  history  in  a  general 
way,  of  course.  I  knew  that  she  had  been  in  this  rest 
home  for  six  months  or  more,  for  example. 

Q.  Now,  Doctor,  why  would  you  need  that  addi¬ 
tional  information  if  it  was  going  to  be  consultation. 
A.  On  a  consultation  ordinarily  you  are  called  in  for 
the  purpose  of  suggesting  treatment,  and  I  wasn’t 
asked  anything  about  treatment.  I  didn’t  offer  any¬ 
thing  about  it. 

Q.  Well,  now,  is  there  any  opinion  in  your  mind 
that  treatment  would  have  helped  the  mental  condi¬ 
tion  that  this  lady  was  suffering  from?  A.  I  think  not. 

Q.  So  actually  there  would  be  no  purpose  in  any  fur¬ 
ther  examination,  would  there?  In  this  particular 
case,  I  am  saying.  A.  Well,  I  wasn’t  passing  on  the 
question  of  whether  or  not  it  was  hopeless,  you  know. 

#  •  •  * 

Q.  *  •  •  Now,  having  that  in  mind.  Doctor,  is  it  not 
true  that  in  this  particular  case,  though,  your  exam¬ 
ination  was  the  same  type  of  examination  that  you 
normally  would  have  for  consultation  purposes?  A. 
No. 
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Q.  Well,  I  am  sorry,  I  don’t  follow  that.  If  you 
don’t  mind  explaining  it —  A.  I  thought  I  had  made 
it  clear  that  if  I  were  being  called  by  another  physician 
to  give  him  advice  on  the  handling  of  a  case,  as  I  was 
not  in  this  instance,  I  should  certainly  want  to  know 
a  good  deal  more  about  the  patient  than  I  did  know 
about  her.  I  was  satisfied  from  what  she  could  say 
and  what  she  couldn’t  say  as  to  the  particular  prol>- 
lem  that  I  was  trying  to  answer. 

Q.  But  then  is  it  my  answer —  A.  The  question  of 
my  evaluation  of  what  she  said,  I  am  sure  she  would 
have  said  the  same  things  to  someone  else  who  asked 
her  those  questions. 

I  am  not  at  all  sure  that  she  had  it  clearly  in  mind 
that  I  was  a  medical  man.  I  am  not  sure  about  that. 

Q.  You  told  her  you  were  a  doctor?  A.  I  think  so. 
I  certainly  was  introduced  as  Dr.  So  and  so  and  ordi¬ 
narily  that  implies - 

Q.  Do  you  remember  if  she  asked  you  why  you  were 
out  there,  Doctor?  A.  I  don’t  think  so.  I  don’t  re¬ 
member  that  at  all. 

She  seemed  glad  to  have  someone  around  to  talk  to, 
and  in  fact,  when  I  was  going,  she  asked  me  to  stay  a 
while  longer. 

Q.  Well,  she  knew  you  were  in  there  and —  A.  She 
knew  I  was  a  good  listener. 

Q.  Yes. 

Tell  me,  was  the  type  of  examination  that  you  gave 
her  the  usual  type  of  examination  that  you  give  when 
you  are  treating  a  patient  to  determine  the  condition 
of  their  mind?  A.  That  all  depends  on  the  purpose, 
again.  I  mean,  one  may  make  examinations  for  vari¬ 
ous  things. 

Q.  Well,  suppose  it  was  your  own  patient  and  her 
bank,  the  patient’s  bank,  had  asked  the  same  question 
that  this  bank  did  of  you;  would  you  have  examined 
her  any  differently,  that  patient,  under  those  circum¬ 
stances — any  differently,  than  you  examined  Miss  Ny¬ 
man  this  date?  A.  Oh,  I  don’t  think  there  is  much 
difference  there. 

Q.  By  the  way,  Doctor — and  this  again  is  all  in 
connection  with  the  same  theory — you  were  paid  by 
Miss  Nyman  for  that  visit,  were  you  not?  A.  I  don’t 
know.  I  wrote  to  Mr.  Brault  about  it  and  I  don’t  re- 
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member  who — I  sent  the  bill  to  Mr.  Branlt.  I  don’t 
remember  who  signed  the  check. 

Mr.  Denit:  We  concede  it  was  paid  out  of  the  Con¬ 
servator  funds  under  an  order  of  Court. 

By  Mr.  Quimby: 

Q.  Doctor,  tell  me  what  would  have  been  your 
diagnosis  of  her  ailment?  A.  She  certainly  gave  me 
very  strongly  the  impression  of  an  organic  case ;  that 
is  there  was  damage  to  the  brain.  She  showed  very 
marked  memory  defects.  She  showed  a  good  deal  of 
fantastic  elaboration  of  some  things  about  her  body 
having  been  severed  into  small  pieces,  and  so  on. 

Q.  Did  she  explain  that  her  sister’s  body  was  cre¬ 
mated?  A.  Yes;  but  then  she  said  it  came  to  life 
again,  and  the  pieces  were  sent  to  her. 

I  don’t  know  if  she  said  it  was  cremated.  She  said 
it  had  been  buried  and  then  resuscitated  somehow. 

I  don’t  remember  about  that  particular  point - 

Yes,  she  said  that  her  sister — she  didn’t  understand 
how  or  why  she  came  to  life.  All  she  can  say  is  that  it 
is  her  sister,  and  she  is  in  the  house  now  and  that  in¬ 
deed  her  sister  served  breakfast  to  her  this  morning. 

She  said  something  about  Boonsboro,  it  seems  to  me. 

Yes,  her  sister  died  and  then  they — somebody — they 
— sent  her  her  sister’s  muscle,  not  her  face.  She  came 
in  a  round  box. 

Then  she  said,  “We  buried  her  in  Boonsboro,  Mary¬ 
land.” 

Then  she  said  she  come  to  life  again. 

Q.  Doctor,  I  guess  I  didn’t  let  you  finish;  what  you 
diagnosed  her  ailment  as  being.  A.  Well,  I  assumed  in 
view  of  her  age  that  it  was  quite  likely  that  the  cause 
of  this  damage  to  the  brain,  and  the  symptoms  were 
thoroughly  those  of  brain  damage,  were  probably 
arteriosclerosis.  I  thought  it  was  hardening  of  the 
arteries. 

Q.  Isn’t  it  true,  Doctor,  from  a  medical  angle,  that 
people  suffering  from  that,  some  days  they  have  worse 
days  than  others  as  far  as  memory  is  concerned?  A. 
Well,  to  some  extent,  in  the  earliest  phases  particu¬ 
larly;  whether  she  had  had — I  don’t  know  whether  she 
had  had,  for  instance,  a  cerebral  hemorrhage.  She  had 
great  difficulty  in  getting  around.  As  you  know,  she 
was  extremely  obese. 
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Q.  Yes.  A.  So - 

Q.  Well,  we  will  presume  that  she  had  not  had  a 
hemorrhage  up  to  that  time.  A.  But  even  at  that  she 
might  have  had  a  very  considerable  damage  to  her 
brain  tissue. 

Q.  Yes;  but  Doctor,  isn’t  it  possible  under  those  cir¬ 
cumstances  that  some  days  she  would  be  pretty  rational 
and  other  days  not  so  good?  A.  Well,  there  is  a 
point — when  you  get  such  defects  of  memory  as  she 
showed,  the  likelihood  of  any  substantial  improvement 
of  memory  is  not  very  great. 

Q.  But  it  is  possible?  A.  I  wouldn’t  say  that  any¬ 
thing  is  impossible,  practically,  except  a  dead  person 
coming  to  life  again. 

Q.  By  the  way,  Doctor,  during  this  examination, 
you  were  in  the  room  with  her  alone,  were  you  not? 
A.  I  am  quite  sure  I  was.  Yes,  I  would  prefer  to  be 
and  I  think  I  was. 

Q.  Doctor,  having  in  mind  what  you  have  told  us 
here  about  her  condition  as  you  found  it,  wouldn’t  it 
have  been  possible,  say,  in  November  of  that  same 
year — now,  that  would  be  what — about  nine  months 
later — wouldn’t  it  have  been  possible  for  her  to  have 
had  sufficient  memory  and  understanding  to  be  able 
to  tell  somebody  how  she  would  like  to  have  her  prop¬ 
erty  go  in  the  event  she  died?  A.  Well,  I  hate  to  say 
that  anything  is  impossible.  I  can  say  it  was  extremely 
unlikely  and  that  on  the  contrary  I  should  have  ex¬ 
pected  that  her  mental  condition  nine  months  later 
would  have  been  a  good  deal  worse  than  when  I  saw 
her,  rather  than  its  having  improved,  because  it  ap¬ 
peared  to  me  that  she  was  suffering  from  a  progressive 
condition. 

Q.  And  you  are  still  of  that  opinion  in  view  of  this 
report  of  Dr.  Pincock;  right?  A.  Yes.  Oh,  a  great 
deal  can  happen  in  three  months,  you  know,  let  alone 
nine. 

Mr.  Quimby  :  I  think  I  have  no  further  questions  of 
the  Doctor. 

The  Court:  Let  me  ask  you  one  other  question, 
Doctor : 

By  the  Court  : 

Q.  I  take  it  from  what  you  have  already  said  that 
you  were  undertaking  to  form  an  opinion  to  express 
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to  somebody  else  respecting  the  condition  that  you  ob¬ 
served  this  person  to  be  in.  A.  That  is  correct,  Your 
Honor. 

Q.  That  was  definitely  your  understanding  of  the 
situation. 

Now,  was  there  anything  said  or  done  to  you  that 
indicated  that  Miss  Nyman  regarded  you  as  her  phy¬ 
sician  and  she  as  your  patient?  A.  Oh,  no.  I  am  not 
at  all  sure  that  she  even  knew  I  was  a  physician. 

Q.  I  heard  you  say  that.  A.  Yes. 

And  she  said  nothing  to  me — she  asked  me  no  ques¬ 
tions,  for  example,  as  to  what  she  ought  to  do  about 
herself  or  her  condition  at  all.  She  asked  for  no  ad¬ 
vice. 

Q.  Well,  you  are  perfectly  clear  in  your  own  mind, 
at  least,  then,  that  there  w’as  not  the  normal  patient- 
physician  relationship?  A.  I  am  perfectly  clear  on 
that,  Your  Honor,  yes,  sir. 

Q.  And  so  far  as  you  could  observe  she  -was  under 
no  misapprehension  that  there  wTas  that  relationship? 
A.  I  feel  very  safe  in  saying  that  she  had  no  such 
idea. 

The  Court:  I  shall  admit  the  Doctor’s  testimony. 

*  *  #  • 

The  Court  :  If  Dr.  Overholser  had  made  this  exami¬ 
nation  at  the  request  of  Dr.  Pincock,  to  enable  Dr. 
Pincock  to  treat  and  care  for  this  patient,  obviously  it 
would  come  within  the  privilege,  and  there  can’t  be 
any  doubt  about  it. 

Mr.  Quimby:  Well,  he  called  Dr.  Pincock  up  and 
asked  him  if  he  could  go  up  there. 

The  Court  :  Oh,  no,  he  simply  got  his  permission  to 
see  the  patient,  that  is  all.  He  didn’t  examine  for  the 
purpose  of  consulting  with  Dr.  Pincock  on  how  to  treat 
the  patient.  He  examined  in  order  to  advise  the  bank 
or  Mr.  Brault  in  this  connection  on  the  capacity  of 
this  person  to  act. 

Mr.  Quimby  :  Yes,  and  that  is  where  I  get  totally  lost, 
Your  Honor.  Under  what  theory  this  bank  can  have  a 
doctor  walk  in  to  a  person  who  for  the  sake  of  this 
argument - 

The  Court:  Well,  I  can  see  it.  It  is  just  as  clear  as 
day. 
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If  I  am  going  to  act  as  an  agent  or  attorney  in  fact 
for  somebody  and  I  have  got  a  question  in  my  mind  as 
to  whether  that  person  is  competent,  I  certainly  am  at 
liberty  to  undertake  to  ascertain  by  the  best  means  I 
can  as  to  w’hether  that  person  is  competent  to  author¬ 
ize  me  to  do  the  things  as  her  agent. 

Me.  Quimby:  Without  the  patient’s  consent,  Your 
Honor. 

The  Court:  Not  without  the  patient’s  consent,  no. 

Mr.  Quimby  :  Well,  we  have  no  showing  that  she  con¬ 
sented  to  anything. 

Now,  if  she  wTas  actually  of  unsound  mind  she  could 
not  consent,  could  she,  Your  Honor?  She  couldn’t  have 
consented. 

The  Court:  No,  and  if  she  was  of  unsound  mind  she 
couldn’t  employ — I  mean,  she  couldn’t  have  had  the 
relationship,  perhaps,  of  doctor  and  patient. 

*  #  *  # 

The  Court:  All  right,  I  will  admit  now  the  exhibits 
that  I  had  under  advisement.  I  believe  they  were 
— it  is  that  petition,  Plaintiffs’  9,  and  I  believe  it  also 
encompassed  another  one,  a  copy  of  that,  wasn’t  it? 

Mr.  Denit  :  A  carbon  copy,  yes,  sir. 

The  Court:  A  carbon  copy. 

The  Clerk  :  23- A,  Your  Honor. 

The  Court:  Yes,  23-A. 

(Thereupon  Plaintiffs’  Exhibits  Nos.  9  and  23-A, 
previously  identified,  were  received  in  evidence.) 

#  #  *  • 


In  view  of  this  Court’s  decision  in  Taylor  v.  U.  S., _ , 

U.  S.  App.  D.  C. - ,  222  F.  (2)  398,  this  ruling  was  cor¬ 

rect.  See  also  107  A.  L.  R.  1497. 

After  this  inquiry,  the  caveators  were  permitted  to  in¬ 
quire  of  Dr.  Overholser  in  the  presence  of  the  jury.  He 
testified  that  he  is  a  physician,  specializing  in  mental  dis¬ 
orders,  psychiatry,  and  is  Superintendent  of  St.  Eliza¬ 
beth’s  Hospital.  (Jt.  App.  325,  326.  His  direct  examina¬ 
tion  is  as  follows  ( Jt.  App.  340-346) : 

Q.  During  the  month  of  February  1952  were  you 
asked  to  examine  a  lady  by  the  name  of  Miss  Mildred 
Nyman?  A.  Yes. 


Q.  State  by  whom  and  under  what  circumstances 
and  what  you  were  asked  to  do?  A.  As  I  remember, 
it  was  Mr.  Brault  or  possibly  the  president  of  the 
National  Savings  and  Trust,  Mr.  Baird — I  do  not  re¬ 
member  which — who  had  been — the  bank  having  been 
acting  as  the  agent,  as  I  understand  it,  of  Miss  Nyman 
— asked  me  to  examine  her  to  report  to  Mr.  Brault  on 
her  mental  condition  as  to  whether  she  was  mentally 
competent  to  handle  her  own  affairs. 

I  saw  her,  had  a  long  interview  with  her,  and  I  made 
such  a  report. 

Q.  Where  was  she  when  you  interviewed  her?  A. 
At  the  Cur  Lu  Rest  Home  on  Philadelphia  Avenue 
in  Takoma  Park. 

Q.  Did  she  at  that  time  have  an  attending  physician? 
A.  I  understood  so,  yes.  Doctor  Glen  Pincock. 

Q.  Did  you  talk  to  Doctor  Pincock  before  interview¬ 
ing  Miss  Nyman?  A.  Only  relevant  to  the  extent  of 
saying  that  I  had  had  this  request,  and  as  a  matter  of 
courtesy  I  thought  I  should  tell  him  that  and  make 
sure  that  it  was  all  right  with  him  that  I  should  see 
her.  He  said  yes,  it  was  all  right. 

Q.  Now,  was  your  interview  with  Miss  Nyman  with 
a  view  to  assisting  Doctor  Pincock  in  the  treatment  of 
Miss  Nyman,  or  yourself  to  prescribe  for  her?  A.  No, 
not  at  all. 

Q.  Did  it  have  anything  to  do  with  an  attempt  to 
cure  her  of  any  disease  or  alleviate  any  pain?  A.  No. 
I  restricted  myself  to  the  one  question  as  to  whether 
she  was  mentally  competent. 

Q.  By  whom  were  you  admitted  to  her  room?  A. 
By  Miss  or  Mrs.  Gallagher  who  was  her  nurse. 

Q.  Now,  then,  you  interviewed  Miss  Nyman?  A.  I 
did. 

Q.  State  exactly  what  transpired,  please,  sir.  A. 
This  was  three  years  ago  and  I  do  not  remember  the 
exact  conversation.  In  a  general  way  I  asked  her 
how  long  she  had  been  at  the  place  where  she  was.  I 
asked  her  where  she  was.  She  told  me  at  1322  Far- 
ragut  Street.  She  said  that  she  had  come  to  “this 
place/ ’  as  she  put  it,  “last  night.’ *  She  had  actually 
been  there,  I  was  told,  six  months  or  more.  . 

In  a  general  way  I  tried  to  inquire  of  course  as  to 
how  well  oriented,  as  we  say,  she  was;  how  well  she 
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knew  not  only  where  she  was  but  about  what  time  of 
year  it  was  and  who  were  the  people  about  her. 

Of  course,  she  was  blind,  as  you  are  probably  aware. 

If  I  may — may  I  refresh  my  memory,  Your  Honor? 

The  Court:  Yes,  Doctor.  You  are  refreshing  your 
memory  by  notes  you  made  yourself,  I  take  it. 

The  Witness:  Yes,  sir.  I  made  them  myself  at 
that  time. 

I  was  under  the  impression  that  she  told  me — yes. 

I  asked  her  something  about  Miss  Gallagher.  She 
said  she  didn’t  know  any  such  person.  Since  the  ques¬ 
tion  I  was  asked  to  answer  had  to  do  with  her  finances 
and  her  estate,  I  asked  her  something  about  that. 

She  said  she  had  not  the  faintest  idea  of  what  her 
estate  was;  that  Mr.  Lawrence  at  the  bank  handled  it 
all  and  handled  it  for  a  long  time. 

I  asked  her  about  relatives.  She  told  me  that  her 
mother  had  died  sometime  back,  and  then  she  told  me 
a  strange  tale  about  her  sister.  She  said  that  her  sis¬ 
ter  had  died  maybe  a  year  ago;  that  she  had  been 
buried  in  Boonesboro,  and  then — and  she  didn’t  un¬ 
derstand  how — she  had  her — that  pieces  of  her,  par¬ 
ticularly  her  muscles,  as  she  put  it,  had  been  sent  to 
her — meaning  to  Miss  Nyman — in  a  round  box.  She 
had  been — that  her  sister  had  been  cut  up  into  pieces. 

She  didn’t  understand,  too,  how  her  sister  had  been 
brought  to  life  after  all  this  cutting  up.  And  she  said, 
however,  that  she  was  in  the  house  at  that  time  and 
had  served  her  her  breakfast  that  very  morning. 

Her  memory  was  extremely  unreliable.  She  could 
not,  as  I  say,  remember  how  long  she  had  been  at  this 
place;  she  didn’t  have  any  idea  of  where  it  was;  she 
didn’t  even  know  the  name  of  Mrs.  Gallagher  who  was 
with  her  almost  constantly,  I  judge.  At  least,  she  cer¬ 
tainly  was  in  the  house  constantly.  She  couldn’t  even 
— she  didn’t  know  exactly  how  old  she  was;  she 
couldn’t  give  the  date;  she  didn’t  know  the  year. 

I  asked  her  about  relatives  other  than  her  sister. 
She  said  she  had  only  one  cousin;  that  she  had  no 
other  cousins. 

I  asked  her  about  wills  and  she  said  that  she  had 
made  one  once  and  kept  it,  whatever — I  couldn’t  quite 
make  out  what  she  meant  by  that,  but  a  little  later  on 
in  elaborating  she  seemed  to  mean  that  she  saw  no 
reason  to  change  it. 
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She  was  extremely  affable  and  friendly ;  enjoyed  ap¬ 
parently  to  have  someone  to  listen  to  her,  and  when  I 
was  about  to  leave,  she  asked  me  to  stay  longer  and 
talk  with  her. 

By  Mb.  Denit: 

Q.  Did  Miss  Gallagher  introduce  you  to  her  when 
you  went  into  the  room?  A.  Yes. 

Q.  Did  Miss  Gallagher  remain  in  the  room  while 
you  were  talking  to  her?  A.  I  am  quite  sure  not.  No, 
I  think  I  can  say  very  surely  that  she  did  not.  I  al¬ 
ways  prefer  to  speak  to  a  patient  alone. 

Q.  Did  you  ask  her  how  long  ago  it  had  been  that 
she  had  lost  her  eyesight?  A.  Yes.  Let  me  see.  Of 
course,  she  didn’t  know  how  long.  She  said  that  she 
had  lost  her  right  eye — and  she  pointed  to  the  left 
socket — and  then  that  later  on  she  had  lost  her  left 
eye,  but  she  didn’t  know  how  long  ago.  She  had  ap¬ 
parently  no  idea  how  long  she  had  been  blind. 

Q.  Did  you  ask  her  who  her  doctor  was?  A.  I  don’t 
remember  that  that  came  up. 

I  am  quite  sure  that  wasn’t  mentioned.  I  really 
don’t  remember. 

Q.  Now,  did  you  make  a  written  report  to  anybody 
concerning  this  interview?  A.  I  did.  On  the  same  day 
I  wrote  a  report  to  Mr.  Brault. 

Q.  Now,  is  the  paper  in  front  of  you,  in  the  file  of 
Civil  Action  No.  1134-52,  dated  February  21,  1952,  the 
report  that  you  made  to  Mr.  Brault?  A.  It  is. 

Q.  And  was  that  report  made  on  the  day  of  the  ex¬ 
amination?  A.  Yes,  it  was. 

Q.  Now,  Doctor,  as  a  result  of  your  interview  did 
you  reach  any  conclusion  as  to  whether  or  not  Miss 
Nyman  was  mentally  capable  of  managing  her  affairs? 
A.  I  did. 

Q.  What  was  that  conclusion?  A.  Perhaps  I  can 
best  quote  the  last  paragraph  of  my  report,  if  this  is — 
Is  that  permissible,  Your  Honor? 

The  Court:  Yes,  you  can  either  state  what  your 
opinion  is,  or,  if  you  want  to,  you  can  state  it  in  that 
manner. 

The  Witness  :  I  said  in  my  letter : 

“It  appears  quite  clear  to  me  that  patient  is  frankly 
psychotic” - 
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Meaning  that  she  is  seriously  mentally  ilL 

“ — and  that  she  is  in  no  suitable  mental  condition 
to  conduct  any  sort  of  business,  whether  that  be  a 
will,  trust  agreement,  or  other  instrument.  She  is 
apparently  being  well  cared  for  and  is  quite  content 
where  she  is.” 

By  Mb.  Denit: 

Q.  Now,  was  the  condition  that  you  saw  in  this  in¬ 
terview  with  Miss  Nyman  one  that  was  likely  to  get 
progressively  better  or  progressively  worse?  A.  It 
seemed  to  me  quite  definitely  that  it  was  something 
that  was  going  to  be  progressively  worse. 

Q.  Why?  A.  Well,  in  the  first  place,  here  was  a 
woman — she  was  said  to  be — of  course,  she  couldn’t 
tell  me,  but  she  was  said  to  be  69  years  of  age.  This 
condition  was  quite  characteristic  of  a  mental  disorder 
due  to  brain  damage.  In  view  of  her  age,  that  brain 
damage  would  be  more  likely  than  anything  else  to  be 
due  to  hardening  of  the  arteries,  a  condition  which  in 
itself  is  ordinarily  progressive.  She  had  reached  the 
stage  of  very  considerable  mental  dilapidation. 

With  an  organic  basis  of  that  sort,  and  this  loss  of 
memory  was  perhaps  the  most  characteristic  feature 
of  that,  it  was  highly  unlikely  that  any  substantial 
amount  of  that  mental  ability  could  be  reconstituted, 
in  the  first  place,  because  it  was  a  progressive  process 
from  which  she  was  suffering  and  because  a  great 
deal  of  damage  had  been  done,  a  lot  of  brain  cells  had 
apparently  been  put  pretty  permanently  out  of  com¬ 
mission. 

Q.  How  does  hardening  of  the  arteries  affect  the 
brain?  A.  By  depriving  the  tissue  of  the  adequate 
amount  of  nutrition.  The  arteries  become  more  hard, 
less  permeable,  with  the  result  that  the  exchange  of 
the  oxygen  and  the  other  fluids  in  the  blood,  with  the 
brain  tissue,  becomes  increasingly  difficult  and  the 
nutrition  of  the  brain  suffers  as  a  result. 

There  may  also,  for  all  I  know,  have  been  of  course 
some  hemorrhages.  But  those,  again,  would  be  en¬ 
tirely  consistent.  We  often  find  those  in  advanced 
cases,  at  least,  of  arteriosclerosis. 

•  •  •  • 
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Q.  Assume  that  Miss  Nyman  was  seen  on  November 
3,  1952,  at  the  rest  home  where  Miss  Gallagher  was 
still  one  of  the  nurses ;  that  in  conversation  she  seemed 
unable  to  comprehend  what  was  being  talked  about, 
and  gave  no  responses  to  questions  that  were  asked 
her,  but  seemed  to  wander  and  did  not  and  could  not 
maintain  a  coherent  conversation. 

Have  you  an  opinion  as  to  whether  that  showed  she 
had  gotten  progressively  worse  than  when  you  saw 
her  in  February  of  1952?  A.  It  would  seem  to  me 
that  that  indicated  that  her  thought  processes  were 
even  more  disturbed  than  when  I  saw  her.  Yes,  I 
should  say  it  was  worse. 

•  •  •  • 


Appellant  called  as  a  witness  Dr.  Frank  Caprio,  who 
testified  that  he  is  a  licensed  physician  in  the  District, 
specializing  in  psychiatry.  (Jt.  App.  522,  524)  On  direct 
examination  this  witness  expressed  his  opinion  that  dece¬ 
dent  was  of  sound  and  disposing  mind  and  capable  of  exe¬ 
cuting  a  valid  deed  or  contract  on  November  13, 1952.  ( Jt. 
App.  527)  Upon  cross-examination  the  following  took 
place  ( Jt.  App.  535,  536) : 

Q.  Now,  Dr.  Overholser’s  conclusion,  as  expressed 
in  this  report,  is : 

“It  appears  quite  clear  to  me  that  patient  is  frankly 
psychotic  and  that  she  is  in  no  suitable  mental  con¬ 
dition  to  conduct  any  sort  of  business,  whether  that 
be  a  will,  trust  agreement,  or  other  instrument.”  Do 
you  agree  with  that  conclusion,  then?  A.  No,  sir. 

Didn’t  you  just  say  so  in  so  many  words?  A.  No, 
i  sir,  I  didn’t.  Maybe  I  didn’t  make  myself  clear. 

A  person  can  be  incompetent  to  carry  out  a  busi¬ 
ness  transaction  and  still  not  be  psychotic ;  still  not  be 
insane.  A  person  can  be  confused - 

Q.  Oh,  I  see.  You  disagree  with  the  word  “psy¬ 
chotic,”  but  you  agree  with  everything  else  he  says; 
is  that  it?  A.  That’s  right.  I  agree  that  he  found 
these  symptoms  that  he  found,  but  I  don’t  agree  that 
he  interpreted  all  of  that  as  a  psychosis,  and  that  is 
where  we  differ. 
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Q.  Well,  his  conclusion,  which  is  expressed  for  prac¬ 
tical  people  to  act  upon  a  practical  problem  in  a 
practical  way,  is: 

“She  is  in  no  suitable  mental  condition  to  conduct 
any  sort  of  business,  whether  that  be  a  will,  trust 
agreement  or  other  instrument.,’ 

Now,  you  agree  with  that,  don’t  you?  A.  I  agree 
that  she  wasn’t  able  to  carry  out  any  business  transac¬ 
tion  because  of  this  confused  state. 

If  I  may  clear  it  up,  it  would  be  like  a  person  who 
has  the  same  condition,  cerebral  arteriosclerosis,  ac¬ 
tually  gets  a  stroke ;  the  next  day,  while  they  have  had 
this  apoplexy  or  stroke,  due  to  this  same  condition, 
they  are  very  confused.  While  they  are  in  that  con¬ 
fused  state  they  cannot  make  out  a  will  or  sign  pa¬ 
pers,  but,  as  the  stroke — as  they  recover  from  their 
stroke,  we  wouldn’t  say  that  at  the  time  of  this  con¬ 
fusion  that  they  are  insane.  The  reason  that  they  have 
this  cloudiness  of  consciousness  and  don’t  know  what 
they  are  signing  is  because — it  is  just  like  somebody 
being  hit  over  the  head.  He  doesn’t  know  what  is  go¬ 
ing  on.  You  wouldn’t  say  he  is  insane.  He  is  stunned 
and  his  mind  is  very  confused,  and  old  people  often¬ 
times  are  in  a  state  of  marked  confusion  but  they  are 
not  insane  and  there  is  a  difference  between  being  con¬ 
fused  and  being  insane.  You  see  it  in  old  people. 

That  is  why  Dr.  Overholser  and  I  perhaps  disagree 
on  the  interpretation  of  this  confusion.  He  feels  it  is 
psychotic  and  he  is  entitled  to  feel  that  way,  and  I  feel 
that  it  is  perhaps  pre-senile,  borderline.  I  don’t  think 
that  she  is  completely — was  completely — a  normal 
woman  at  the  time  that  Dr.  Overholser  saw  her.  She 
had  many  senile  symptoms,  but  she  may  not  have  been 
completely  psychotic. 

Q.  What  did  you  say,  borderline?  A.  Borderline. 

Q.  Switched  over  one  way  or  the  other  at  any  time. 
A.  That’s  right.  It  is  very — in  certain  cases  of  old 
age — as  to — where  they  sort  of  go  into  insanity  and 
where  they  are  just  plain  old  and  they  wander  around 
the  house  and  they  are  feeble  and  they  are  childish  and 
they  do  things  that  are  very  irrational,  like  danger¬ 
ous  things,  you  see,  like  lighting  a  stove,  or  forgetful¬ 
ness. 

Q.  Now,  I  understand  you  to  say  that  you  agree 
with  the  statement  of  the  conclusion  of  Dr.  Overholser 
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eliminating  the  words  “frankly  psychotic.’ *  Yon  dis¬ 
agree  with  him  in  respect  to  those  two  words.  A.  Yes, 
sir. 

Q.  Bnt  otherwise  you  agree  that  based  upon  what  he 
says  he  found  that  day,  his  opinion  was  justified  to 
you  as  a  medical  man,  that  this  lady  was  unable  to 
transact  the  kind  of  business  referred  to?  A.  Yes,  sir. 

•  *  •  • 


Appellant  argues  that  other  witnesses  testified  that  de¬ 
cedent  possessed  testamentary  capacity,  and,  therefore, 
he  says  the  caveators  failed  to  maintain  the  burden  of 
proof.  In  fact,  he  asserts  that  the  Court  should  have  di¬ 
rected  a  verdict  in  his  favor  on  this  issue,  although  he  has 
failed  utterly  to  demonstrate  any  error  in  the  instructions 
given.  We  do  not  believe  the  cases  relied  upon  by  appel¬ 
lant  support  his  position.  On  the  contrary,  as  we  under¬ 
stand  them,  they  clearly  show  that  the  Court  below  properly 
submitted  the  issue. 

In  Haggerty  v.  Olmstead,  39  App.  D.  C.  170,  174,  this 
Court  said: 

“True,  there  was  conflict  in  the  evidence  on  most 
of  these  points,  but  that  only  emphasizes  the  propriety 
of  submitting  the  case  to  the  jury.” 

In  McCartney  v.  Holmquist,  70  App.  D.  C.  334,  335,  106 
F.  2d  855,  this  Court  said: 

“At  the  trial  the  caveatees  moved  for  a  directed 
verdict  upon  each  of  the  issues.  This  motion  was 
denied.  In  respect  of  the  issue  of  testamentary  ca¬ 
pacity,  it  is  urged  that  there  was  not  sufficient  evidence 
to  warrant  submitting  the  question  to  the  jury.  The 
argument  of  the  appellants  upon  this  point  consists 
largely  of  a  review  and  emphasis  of  the  evidence  in¬ 
troduced  by  the  caveatees  to  prove  that  Mr.  Taylor 
was  of  sound  and  disposing  mind  and  memory.  But 
if  there  was  substantial  evidence  to  the  contrary,  the 
judge  was  bound  to  submit  the  issue  to  the  jury.  We 
have  no  power  to  weigh  the  evidence.” 
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See  also  Morgan  v.  Adams ,  29  App.  D.  C.,  198,  207 ;  Nelson 
v.  Dohoney,  58  App.  D.  C.,  338,  30  F.  2d  749. 

IL  CAVEATEE  WAS  AN  ADVERSE  PARTY 

Appellant  contends  that  the  Court  erred  in  permitting 
caveators  to  examine  him  as  an  adverse  party,  because 
he  appeared  only  in  his  representative  capacity  as  the 
nominated  Executor  in  the  alleged  will.  On  its  face,  we 
submit,  this  argument  is  without  merit.  Appellant  was 
a  caveatee.  He  prosecutes  this  appeal  “in  his  own  right 
as  legatee  and  as  Executor”  •  #  #.  He  was  charged  with 
having  procured  the  alleged  will  by  undue  influence, 
duress  and  coercion.  (Jt.  App.  7)  Through  a  man  named 
John  H.  Davis,  he  arranged  to  have  Mr.  George  Fraser 
(erroneously  spelled  Frazier  in  the  Joint  Appendix),  a 
local  attorney,  call  to  see  Miss  Nyman.  ( Jt  App.  299)  Davis, 
Fraser  and  appellant  went  to  the  home  together  in 
Fraser’s  automobile,  and  on  the  way  out,  appellant  told 
Fraser  that  she  wanted  to  make  a  will  and  had  told  him 
many  times,  and  he  heard  that  some  other  people  were 
attempting  to  make  a  will  in  their  favor,  and  he  felt  it 
was  not  a  mistake  to  ask  Fraser  to  go  and  represent  him. 
( Jt.  App.  300)  Mr.  Fraser  made  a  second  visit  and  there¬ 
after  told  appellant  about  it.  ( Jt.  App.  301)  Fraser  was 
to  look  out  for  appellant's  interests.  (Jt.  App.  304)  Miss 
Nyman  did  not  know  either  Davis  or  Fraser,  and  neither  of 
them  had  ever  transacted  any  business  for  her.  (Jt  App. 
302)  These  visits  took  place  during  the  month  of  November 
1952.  ( Jt.  App.  301)  Appellant  did  not  tell  either  Davis  or 
Fraser  that  the  National  Savings  and  Trust  Company  was 
Conservator  for  Miss  Nyman,  although  he  knew  it  had  been 
appointed.  (Jt.  App.  303)  He  said  “I  signed  the  papers 
to  have  them  because  I  had  unbounded  confidence  in  them 
at  that  time.”  He  also  knew  that  the  Trust  Company  had 
handled  the  financial  and  business  affairs  of  the  Nyman 
family,  and  he  did  not  consult  with  any  one  connected  with 
the  Trust  Company  about  the  propriety  of  a  new  will. 
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!  (Jt.  App.  303)  Prior  to  and  during  the  period  when 
Davis  and  Fraser  visited  the  home,  appellant  and  his  wife 
were  asserting  claims  against  the  Estate  of  Elma  Nyman, 
the  effect  of  which,  if  paid,  would  be  to  reduce  Mildred’s 
estate.  (Jt.  App.  312-320) 

Under  these  circumstances,  it  is  perfectly  obvious  that 
appellant  was  an  adverse  party  and  the  Trial  Court  prop¬ 
erly  permitted  him  to  be  cross-examined  with  respect  to 
his  relations  and  dealings  with  the  decedent  and  her 
property. 

III.  FRAUD,  DECEIT  AND  UNDUE  INFLUENCE 

In  view  of  the  evidence  as  to  lack  of  testamentary  capa¬ 
city,  it  would  seem  to  be  unnecessary  to  comment  at  length 
on  these  issues.  The  alleged  will  of  November  13,  1952 
(Jt.  App.  30)  departed  radically  from  the  testamentary 
scheme  set  forth  in  the  will  of  December  12,  1939.  (Jt. 
App.  34)  There  was  no  evidence  as  to  why  the  changes 
!  were  made.  The  Trust  Company  had  managed  the  financial 
affairs  of  the  Nyman  family  for  more  than  thirty-four 
years.  ( Jt.  App.  188-189)  It  had  done  a  remarkably  good 
job.  (Jt.  App.  199-200)  Why  could  it  not  continue?  Why 
should  this  tried-and-true  fiduciary  be  supplanted  by  a  man 
eighty- two  years  of  age,  (Jt.  App.  565)  who  was  retired 
from  any  business  (Jt.  App.  296),  apparently  lacked  ex¬ 
perience,  was  without  financial  responsibility,  (Jt.  App. 
312),  and  who  on  the  witness  stand  exhibited  complete 
inability  to  remember  transactions  in  which  he  had  par¬ 
ticipated  during  the  two  years  prior  to  this  trial?  (Jt. 
App.  308,  310,  314,  318,  319,  553-556,  560,  564,  565) 

Appellant  knew  that  Mr.  Fraser  was  not  Miss  Nyman’s 
lawyer.  (Jt.  App.  558)  Mr.  Fraser  was  not  employed  by 
her.  On  the  contrary  he  was  employed  to  represent  him. 
(Jt.  App.  300,  304)  As  a  result  of  such  employment,  the 
alleged  will  was  prepared.  John  H.  Davis,  appellant’s 
friend  or  acquaintance,  told  Mr.  Fraser  he  could  charge 
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him  for  his  services.  (Jt.  App.  505)  Fraser  made  no 
charge.  (Jt.  App.  506)  Davis  testified  that  he  was  pre¬ 
sent  when  Mr.  Fraser  visited  Miss  Nyman;  that  she  did 
not  tell  Mr.  Fraser  what  her  estate  consisted  of;  that 
whether  she  owned  $5.00  or  $5,000.00  was  not  mentioned; 
that  Mr.  Fraser  did  not  ask  her  what  her  property  con¬ 
sisted  of,  (Jt.  App.  507)  and  that  he,  the  witness,  was 
convinced  that  she  did  not  have  anything,  Browne  having 
previously  told  him  she  had  a  delapidated  house  on  Far- 
ragut  Street  (Jt.  App.  507)  which  had  probably  been 
mortgaged  to  the  hilt,  and  at  any  time  her  funds  would 
run  out  (Jt.  App.  505)  and  he,  Browne,  would  have  to  j 
take  over.  (Jt.  App.  504)  It  was  in  this  setting  that  the 
alleged  will  came  into  being.  Under  it,  appellant  was  the 
chief  beneficiary  and  sole  Executor.  (Jt.  App.  30)  If  the 
instrument  should  be  sustained,  appellant  and  his  wife 
would  obtain  property  valued  at  more  than  $41,000.00. 

i 

Appellant  had  previously  asserted  that  Miss  Nyman 
was  mentally  incompetent  ( Jt.  App.  160,  294) ;  that  she 
was  pretty  helpless,  mind  slipping  (Jt.  App.  250)  and  in 
the  Conservator  proceeding,  he  represented  to  the  Court 
that  she  was  “no  longer  able,  because  of  her  mental  and 
physicial  condition,  to  conduct  any  business  or  care  for  | 
her  person”.  (Jt.  App.  48)  This  representation  was 
made  on  March  13,  1952.  (Jt.  App.  47)  The  alleged  will 
is  dated  November  13,  1952.  ( Jt.  App.  30)  In  the  opinion 
of  Dr.  Overholser,  Miss  Nyman’s  condition  became  pro-  j 
gressively  worse.  (Jt.  App.  346)  j 

Athough  appellant  knew  that  the  Trust  Company  was 
acting  as  Conservator  at  the  date  of  the  alleged  will,  and 
that  it  had  handled  the  financial  and  business  affairs  of 
the  Nyman  family  for  many  years,  he  did  not  consult  with 
anybody  connected  with  the  Trust  Company  about  the 
propriety  of  a  new  will.  (Jt.  App.  303) 

Under  these  circumstances,  appellant  was  required  to  j 
make  a  full  explanation.  In  effect,  however,  all  that  he 
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said  was  that  he  had  been  good  to  Miss  Nyman  and  if 
she  left  anything  it  shonld  come  to  him  for  his  services. 
(Jt.  App.  313,  Ex.  14)  He  also  indicated  that  he  did  not 
intend  to  make  a  claim  and  that  he  and  his  wife  figured 
that  they  did  not  have  any  claim.  Yet,  within  a  week  of 
the  date  of  the  alleged  will,  appellant  and  his  wife  filed 
suit  against  Elma  Nyman’s  Estate  for  these  same  services, 
claiming  a  total  of  $3,171.28,  $2,171.28  being  claimed 
by  appellant  and  $1,000.00  being  claimed  by  his  wife.  ( Jt. 
App.  66-68)  They  demanded  a  jury  trial.  (Jt.  App.  69) 
Within  three  months  after  the  date  of  the  alleged  will, 
they  settled  this  claim  for  $400.00.  (Jt.  App.  69-71)  It 
would  seem,  therefore,  that  appellant  and  his  wife  con¬ 
trived,  first,  to  get  a  part  of  the  estate  by  making  claims 
they  could  not  prove  and,  second,  by  procuring  a  will  under 
which  they  would  profit  to  the  extent  of  substantially  the 
whole  estate.  In  the  light  of  this  evidence,  the  Court  was 
bound  to  submit  these  issues  to  the  jury. 

Eagerty  v.  Olmstead,  39  App.  D.  C.  170 

Sorrels  v.  Alexander,  79  U.  S.  App.  D.  C.  112,  142 
F.  2d  769 

The  jury  concluded  that  the  alleged  will  was  obtained  by 
fraud  or  deceit,  and  was  procured  by  the  undue  influence, 
duress  or  coercion  of  Francis  S.  Browne,  or  some  other 
person  or  persons.  They  were  justified  in  so  doing. 

Eagerty  v.  Olmstead ,  supra 

McCartney  v.  Eolmquist,  70  App.  D.  C.  334,  106  F. 
2d  855 

IV.  EVIDENCE  SUSTAINED  VERDICT  ON  ALL  ISSUES 

In  view  of  the  foregoing,  it  is  clear  that  upon  the  deter¬ 
minative  issues,  there  was  ample  evidence  to  support  the 
verdict.  With  respect  to  the  issue  of  due  execution,  ap¬ 
pellant  failed  to  satisfy  the  jury.  The  attesting  witnesses 
were  proprietors  of  the  nursing  home  in  which  Miss  Nyman 
died.  It  would  serve  no  useful  purpose  to  review  their 
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testimony  in  detail.  It  was  contradictory,  vague,  and 
lacking  in  candor.  The  alleged  will  contained  three  lines 
for  the  signature  of  witnesses.  At  the  time  it  was  sup¬ 
posed  to  have  been  signed,  witness  Latta  testified  that 
Mr.  Davis  and  Mr.  Fraser  remained  in  the  room.  .(Jt. 
App.  109)  Witness  Gallagher  first  testified  that  she  and 
Mrs.  Latta  were  the  only  persons  in  the  room  (Jt.  App. 
115)  and  later  said  Mr.  Fraser  was  with  them.  (Jt.  App. 
121)  Mrs.  Latta  admitted  that  in  the  early  winter  of 
1952,  she  told  William  C.  Sullivan,  Esquire,  that  Miss 
Nyman  was  a  little  bit  senile;  that  she  appeared  to  be  a 
hopeless  case  so  far  as  senility  could  be  cured;  that  she 
would  get  worse  and  worse ;  that  she  called  Miss  Gallagher 
“Elma”;  that  she  called  all  the  different  ones  “Elma”; 
that  one  day  she  was  dressed  and  sat  on  the  porch  as  some 
one  was  going  to  take  her  to  her  mother’s  funeral  and 
to  her  father’s  grave;  that  this  communication  was  in  con¬ 
nection  with  an  inquiry  to  determine  whether  a  Conser¬ 
vator  should  be  appointed,  and  she  understood  the  inform¬ 
ation  she  was  giving  was  to  be  imparted  to  the  Court 
(Jt.  App.  101)  This  witness  also  testified  that  the  arrange¬ 
ments  for  Miss  Nyman  to  see  anybody  on  November  13, 
1952,  were  made  by  Mr.  Browne  ( Jt  App.  102)  that  while 
Miss  Mildred  had  a  doctor  who  was  attending  her  regularly 
in  1952,  the  doctor  was  not  called  to  witness  the  paper; 
that  they  made  notes  usually  of  every  doctor’s  visit;  that 
usually  if  there  were  lawyers,  they  would  make  notes  (Jt 
App.  109) ;  that  no  note  was  made  by  either  her  or  her 
associate  of  a  visit  by  Mr.  Fraser  prior  to  November  13, 
1952,  and  she  did  not  consider  it  necessary  to  report  a 
visit  of  a  lawyer  to  her  patient.  (Jt.  App.  110) 

Witness  Gallagher  testified  that  they  recorded  the 
occasions  when  the  doctor  came  to  see  his  patient;  that 
Dr.  Pincock  visited  Miss  Nyman  on  November  13,  1952. 
She  produced  papers  purporting  to  be  the  nurses’  notes. 
The  alleged  visit  on  November  13,  1952,  was  not  recorded. 
The  Court  and  jury  saw  these  witnesses.  It  was  for  the 
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jury  to  determine  whether  they  were  credible.  The  jury 
concluded  they  were  not. 

CONCLUSION 

The  Trial  Court  properly  admitted  the  testimony  of  Dr. 
Overholser.  Such  testimony  when  considered  in  conjunc¬ 
tion  with  evidence  adduced  through  other  witnesses,  and 
the  record  in  the  Conservator  proceeding,  was  ample  to 
establish  lack  of  testamentary  capacity.  Appellant  moved 
in  and  out  of  the  affairs  of  Mildred  Nyman  for  the 
purpose  of  taking  advantage  of  her  as  indicated  by  the 
spurious  claims  which  he  manufactured  and  sought  to 
enforce.  He  procured  the  alleged  will  to  protect  his  own 
interests,  not  the  interests  of  Mildred  Nyman,  at  a  time 
when  she  was  incapacitated  physically  and  mentally.  No 
one  knew  it  any  better  than  he.  The  paper  writing  upon 
which  he  relies  was  not  the  free,  voluntary  act  of  Mildred 
Nyman,  but  was  his  concoction  to  obtain  her  property.  His 
manner  of  dealing  was  fraudulent.  The  jury  having  found 
against  him  on  all  of  the  issues,  the  order  denying  probate 
was  plainly  right  and  should  not  be  disturbed. 

Respectfully  submitted, 

Louis  M.  Denit 
Thomas  S.  Jackson 
Martin  R.  Fain 
Richabd  A.  Bishop 
Attorneys  for  Appellee 
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No.  12,792 

Francis  S.  Browne,  in  his  own  right  as  legatee  and  as 
executor  of  the  paper  writing  dated  November  13, 
1952,  purporting  to  be  the  last  will  and  testament  of 
Mildred  Nyman,  deceased, 

Appellant 

v. 

W.  Carroll  Brooke,  Emma  Smallzel  W acker  and 
Eleanor  N.  Jenkins, 

Appellees 

REPLY  BRIEF  FOR  APPELLANT 

In  the  brief  filed  by  the  appellees,  there  appears  under 
the  heading  “Statement  of  Questions  Presented,”  the 
opinion  of  the  appellees  concerning  a  question  of  sub¬ 
stance  involved  in  this  case. 

It  is  submitted  that  the  question  thus  presented  does 
not  fully  conform  to  the  facts  in  the  case  on  appeal  in¬ 
asmuch  as  it  does  not  also  include  the  fact  that  the  phy¬ 
sician’s  written  report  filed  with  the  Court  below  in 
proceedings  for  the  appointment  of  a  conservator  was 
considered  by  that  Court,  and,  of  necessity,  held  to  be 
insufficient  to  show  unsoundness  of  mind  of  the  principal 
inasmuch  as  the  Court  proceeded  to  appoint  a  conservator 
under  a  statute  (Public  Law  196,  82nd  Congress,  ap¬ 
proved  October  24,  1951)  which  specifically  provides  that 
a  conservator  cannot  be  appointed  for  a  person  of  un¬ 
sound  mind.  Likewise,  the  statement  by  the  appel- 
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lees  does  not  contain  the  additional  factor  that  the 
interview  obtained  by  the  physician  with  the  principal 
was  obtained  under  circumstances  wherein  the  principal, 
who  was  totally  blind  and  confined  to  a  nursing  home, 
was  not  advised  that  snch  physician  was  examining  her 
for  the  purpose  of  determining  her  mental  capacity,  such 
examination  being  made  in  the  bedroom  of  the  principal 
with  only  the  physician  present,  and  where  the  physician 
had  been  introduced  to  the  principal  only  as  a  doctor 
without  any  explanation  whatsoever  as  to  why  he  was 
present. 

Appellant  states  that  the  Statement  of  Questions  Pre¬ 
sented  on  which  appeUant  relies  is  set  out  in  his  brief  in 
the  six  (6)  paragraphs  appearing  under  the  heading, 
“Statement  of  Questions  Presented”  and  not  in  the  State¬ 
ment  of  Questions  Presented  as  set  forth  by  the  appellees. 

L  Decedent  Lacked  Testamentary  Capacity 

At  the  top  of  Page  5  of  appellees’  brief,  by  way  of 
argument,  appellees  state  that  the  “appellant  now  says 
that  the  caveators  had  the  burden  of  proof  and  failed 
to  carry  it”  on  the  question  of  lack  of  testamentary  ca¬ 
pacity.  Appellant  has  always  maintained  and  it  is  sub- 
-mitted  that  it  is  the  law  that  the  caveators,  in  attacking 
a  will  on  the  question  of  lack  of  testamentary  capacity, 
have  the  burden  of  proof.  It  is  further  the  contention 
of  appellant  that  the  admission  of  the  testimony  of  Dr. 
Winfred  Overholser  was  error  in  view  of  the  circum¬ 
stances  under  which  he  obtained  an  interview  with  Mil¬ 
dred  Nyman,  testatrix,  and  under  circumstances  where 
the  report  based  on  his  interview  was  considered  by  a 
Court  of  competent  jurisdiction  and  refused  by  said 
Court  as  proof  of  alleged  unsoundness  of  mind  of  said 
testatrix  in  the  appointment  of  a  conservator,  as  will  be 
commented  on  further  hereinafter. 
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Appellees,  on  Page  6  of  their  brief,  report  that  MiHred 
Nyman  was  examined  by  Dr.  Glen  Pincock,  who  was  her 
family  physician,  on  November  7,  1951,  and  a  written  re¬ 
port  was  made  by  Dr.  Pincock  as  of  that  date,  and  ap¬ 
pellees  then  proceed  to  set  forth  much  of  what  the  report 
of  the  said  doctor  contained,  except  they  failed  to  point 
out  that  said  report  also  contained  the  following  para¬ 
graph  (Jt.  App.  78A): 

“Mentally  she  is  fairly  alert,  but  as  is  the  situation 
with  many  elderly  people  is  stubborn  and  hard 
headed,  making  her  difficult  to  please.  I  believe  her 
mentality  is  sufficient  to  form  her  own  decisions,  but 
sometimes  due  to  her  stubbomess  and  resistence  to 
change  to  new  plans,  her  decisions  may  not  always 
be  the  best.”  (Emphasis  supplied). 

On  Page  6  of  appellees’  brief,  there  is  reference  to  a 
discussion  between  Mr.  Lester  A.  Lawrence  of  the  Na¬ 
tional  Savings  &  Trust  Company  and  the  testatrix,  Mil¬ 
dred  Nyman,  concerning  the  establishing  of  a  revocable 
trust.  This  discussion,  it  is  submitted,  took  place  some¬ 
where  around  December  27,  1951  (Jt.  App.  194A).  With¬ 
out  doubt,  Mr.  Lawrence,  as  of  that  time,  considered  Miss 
Nyman  of  sufficient  mental  capacity  to  understand  busi¬ 
ness  transactions  and,  accordingly,  of  sufficient  mental 
capacity  to  execute  a  will,  because  he  testified  as  follows 
(Jt  App.  192A): 

“So  that  at  the  time  following  her  sister’s  death, 
when  I  was  convinced  that  she  stUl  understood  all 
ordinary  business  transactions,  we  suggested  to  her 
the  execution  of  this  trust  agreement.”  (Emphasis 
supplied). 

There  can  be  little  doubt  that  the  view  thus  held  by  Mr. 
Lawrence  was  approved  by  the  Bank’s  Trust  Committee, 
because  appellees  so  stated  at  the  bottom  of  Page  6  of 
their  brief,  where  they  also  state  that  the  views  of  Mr. 
Lawrence  were  discussed  with  Miss  Nyman  in  the  pres¬ 
ence  of  her  family  physician.  For  reasons  not  explained, 
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the  Bank  then  employed  Mr.  Albert  Branlt  as  an  attorney 
for  the  purpose  of  drawing  the  trust  agreement  men¬ 
tioned,  as  shown  at  the  top  of  Page  7  of  appellees’  brief. 
On  December  27,  1951,  Mr.  Lawrence  and  Mr.  Branlt  went 
to  see  Miss  Nyman  at  the  nursing  home  and  appellees 
admit  that  on  that  visit  she  mentioned  her  desire  to 
change  her  will,  and  when  the  question  of  a  new  will  came 
up,  Mr.  Lawrence  left  the  room  (Page  7  of  appellees7 
brief).  Apparently,  Mr.  Lawrence,  as  of  that  time,  also 
considered  that  Miss  Nyman  was  capable  of  making  a 
valid  will  because  he  testified  that  when  she  brought  up 
the  question  of  making  “another  testamentary  disposi¬ 
tion  of  her  property,  a  different  one,  99  he  left  the  room 
because  he  was  almost  certain  that  his  name  would  be 
mentioned  (Jt.  App.  196A). 

Appellees  then  make  reference  to  testimony  by  Mr. 
Branlt  wherein  he  testified  that  the  next  time  he  saw 
Miss  Nyman  after  December  27,  1951,  was  on  January 
28,  1952.  They  do  not  make  reference,  however,  to  other 
testimony  by  Mr.  Branlt  wherein  he  stated  that  during 
his  visit  with  Miss  Nyman  on  December  27,  1951,  he  spent 
about  an  hour  with  her,  during  which  time  he  discussed 
the  contents  of  the  proposed  trust  agreement  with  her; 
that  certain  of  her  family  relationships  were  likewise  dis¬ 
cussed,  during  which  Mr.  Lawrence,  who  was  likewise 
present,  told  Miss  Nyman  that  Mrs.  Jenkins  (one  of  the 
caveators  below)  would  like  to  visit  with  her,  and  asked 
her  if  she  would  allow  Mrs.  Jenkins  to  visit  with  her,  to 
which  Miss  Nyman  replied  that  she  would  not  permit  Mrs. 
Jenkins  to  visit  her  (Jt.  App.  172A). 

In  response  to  a  direct  question  by  Mr.  Branlt  as  to 
whether  Miss  Nyman  seemed  to  understand  what  he  was 
talking  about  during  the  said  interview,  he  replied  that 
she  did  (Jt.  App.  172A).  He  likewise  testified  that  dur¬ 
ing  that  conversation,  she  told  him  she  wanted  to  make 
some  changes  in  her  will  (Jt.  App.  173A),  but  Mr.  Branlt 
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could  not  recall  all  of  the  changes  she  wanted  to  make, 
except  one  concerning  Mr.  Lawrence.  He  also  testified  1 
that  all  the  changes  she  wanted  to  make  were  unimpor-  -I 
taut  to  him  at  the  time  except  the  change  with  reference 
to  Mr.  Lawrence,  which  was  important  to  him  because 
that  was  the  first  time  a  customer  of  the  Bank  had  asked 
him  to  include  in  a  will  or  codicil  a  bequest  to  an  official 
of  the  Bank;  that  Mr.  Lawrence  was  a  good  friend  of  his.  \ 
He  further  testified  that  he  probably  made  notes  at  the 
time  on  the  changes  she  wanted  to  make  in  her  will,  but  1 
that  if  he  made  such  notes,  he  did  not  have  them  at  the 
time  of  his  testimony  (Jt.  App.  174A).  i. 

He  testified  further  that  as  a  result  of  his  interview 
on  December  27,  1951,  with  Miss  Nyman,  he  did  prepare 
a  codicil  to  her  will  sometime  after  January  28,  1952  (Jt. 
App.  175A).  It  will  be  noted  that  appellees  in  quoting  j 
the  testimony  of  Mr.  Brault,  on  Page  9  of  their  brief, 
specifically  set  out  what  purported  to  be  a  conversation  I 
between  the  witness,  Brault,  and  the  appellant,  Francis 
S.  Browne,  wherein  Mr.  Browne  was  quoted  as  saying,  j 
among  other  things,  that  Miss  Nyman  could  not  make  a 
will  or  contract  as  she  was  in  no  mental  condition  to  do 
so.  Appellees,  on  Page  11  of  their  brief,  then  go  on  to 
state  that  Mr.  Brault  testified  on  cross-examination  that  \ 
after  his  visit  in  January,  1952,  and  based  upon  informa-  * 
tion  given  to  him,  it  was  his  opinion  that  Miss  Nyman 
was  not  competent  to  execute  a  trust  agreement  or  a  con¬ 
tract  or  a  deed  or  any  other  type  of  document  of  a  legal  j 
nature.  (Jt.  App.  183).  It  is  very  apparent  that  Mr.  i 
Brault  did  not  consider  her  incompetent  to  execute  such  i 
instruments  in  December,  1951,  nor  at  the  time  of  his  \ 
visit  with  her  on  January  28,  1952,  because  he  testified  j 
on  cross-examination  that  he  prepared  the  proposed  trust  f 
agreement  and  the  codicil  to  her  will  after  January  28,  j 
1952,  and  in  response  to  a  direct  question,  he  stated  that  j 
he  prepared  the  codicil  after  the  alleged  conversation  with,  j 
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Mr.  Browne  on  January  28,  1952,  when  Mr.  Browne  was 
supposed  to  have  told  him  that  Miss  Nyman  was  not 
capable  of  making  a  will.  It  is  submitted  that  his  prep¬ 
aration  of  the  codicil  after  his  two  visits  with  Miss  Ny¬ 
man  (December  27,  1951  and  January  28,  1952)  and  after 
his  alleged  conversation  with  Mr.  Browne,  clearly  shows 
that  he  did  not  consider  her  to  be  incapable  of  making  a 
codicil  as  of  that  time  (Jt.  App.  175 A)  and,  in  fact,  never 
considered  her  incapable  until  after  the  receipt  of  the 
report  of  Dr.  Overholser  sometime  in  February,  1952 
(Jt.  App.  176A),  because  he  did  not  destroy  the  codicil 
until  after  the  receipt  of  Dr.  Overholser’s  report.  He 
further  testified  that  he  prepared  the  proposed  trust 
agreement  sometime  during  February  of  1952,  which,  of 
course,  was  likewise  after  his  two  visits  with  Miss  Nyman 
and  his  alleged  conversation  with  Mr.  Browne.  He  de¬ 
stroyed  the  codicil  but  retained  a  copy  of  the  trust  agree¬ 
ment  (Jt.  App.  176A-177A). 

1  At  the  bottom  of  Page  11  of  appellees ’  brief,  they  refer 
to  the  testimony  of  Mr.  Lester  A.  Lawrence,  a  witness 
on  behalf  of  the  caveators,  and  set  out  his  connection  with 
the  National  Savings  and  Trust  Company  for  over  thirty- 
six  (36)  years  as  a  Trust  Officer,  and  his  experience  gov¬ 
erning  the  administration  of  estates,  etc.  There  was  also 
set  out  the  fact  .that  he  had  known  the  Nyman  family  since 
about  1920  and  that  he  came  in  contact  with  them  fre¬ 
quently.  Appellees’  brief  goes  on  to  state,  at  the  top  of 
Page  12,  that  Mr.  Lawrence  was  of  the  opinion  after 
February  of  1952  that  Miss  Nyman  was  not  capable  of 
handling  her  affairs  or  of  making  a  will.  His  testimony 
on  Page  209 A  of  the  Joint  Appendix  states  that  it  was 
not  until  after  reading  the  report  from  the  psychiatrist 
(Dr.  Overholser)  that  he  came  to  the  conclusion  that  she 
was  not  capable  of  handling  her  business  affairs.  He 
testified  clearly  that  when  he  went  out  with  Mr.  Brault 
in  December,  1951,  to  visit  Miss  Nyman,  he  thought  she 


was  capable  of  discussing  business  affairs  ( Jt. .  App. 
210A),  and  testified  further  that  when  he  had  made  the 
visit  to  her  with  Mr.  Brault  to  discuss  the  contents  of 
the  proposed  trust  agreement,  that  she  was  perfectly  ra¬ 
tional  (Jt.  App.  211A).  That  was  during  the  latter  part 
of  December,  1951.  He  further  testified  that  up  to  that 
time,  he  had  continuously  thought  she  was  perfectly  ra¬ 
tional  (Jt.  App.  211A).  Appellees  say,  at  the  top  of  Page 
12  of  their  brief,  that  Mr.  Lawrence  was  of  the  opinion,, 
after  February  of  1952,  that  Miss  Nyman  could  not  make 
a  will  and  cited  Page  211A  of  the  Joint  Appendix  as 
authority  for  that  statement  An  examination  of  Page 
211A  shows,  however,  in  response  to  a  question  as  to 
whether  he  thought  she  was  capable  of  making  a  will  at, 
the  end  of  December,  1951,  if  she  so  desired,  he  stated, 
that  he  would  rather  not  answer  that  question.  He  did 
go  on  to  say,  however,  on  Page  211A  of  the  Joint  Appen¬ 
dix,  that  he  thought  she  was  capable  of  executing  the 
trust  agreement  as  of  that  time.  It  is  quite  apparent  that 
Mr.  Lawrence  thereafter  considered  that  Mildred  Nyman 
was  capable  of  handling  business  transactions  because  on 
the  date  of  May  18,  1952,  he  took  certain  jewelry  out  to 
her  and  had  her  sign  for  the  receipt  of  same  on  a  written 
receipt  (Defendant’s  Exhibit  No.  2)  by  her  mark  and 
witnessed  by  Mr.  Lawrence  (Jt.  App.  75A-76A).  Again 
on  September  20,  1952,  Mr.  Lawrence  delivered  further 
jewelry  to  Miss  Nyman,  had  her  sign  a  written  receipt 
(Defendant’s  Exhibit  No.  3),  by  her  mark,  which  was 
also  witnessed  by  him  (Jt.  App.  76A). 

_*  ,  l  A*  *  *  * 

On  Page  12  of  appellees’  brief,  reference  is  made  to 
testimony  of  Mr.  Robert  M.  Graham,  who  only  saw  Miss 
Nyman  on  one  occasion  at  the  nursing  home,  and  who 
was  appointed  guardian  ad  litem  for  Mildred  Nyman  at 
the  time  that  the  Bank,  acting  as  conservator,  sought  to 
sell  her  home.  Certain  questions  and  answers  are  given 
with  reference  to  his  testimony,  but  certain  other  of  his 
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testimony  showing  his  inexperience  in  matters  of  this 
kind  is  not  set  out  in  appellees  ’  brief.  For  instance,  on 
Page  264A  and  265A  of  the  Joint  Appendix  we  find  the 
following  examination  of  witness  Graham; 

“ME.  QUIMBY:  May  I  inquire  whether  the  wit¬ 
ness  was  appointed  Guardian  Ad  Litem  for  Mildred 
Nyman 

The  WITNESS  (Graham) :  “No,  sir,  just  for  the 
sale  of  the  property. 

ME.  QUIMBY;  Do  you  have  a  copy  of  the  order 
of  appointment? 

THE  WITNESS;  Yes,  I  do,  sir. 

•  •  •  • 

ME.  QUIMBY;  I  will  ask  you  to  look  at  your 
order  of  appointment  and  ask  you  if  you  want  to 
change  your  answer. 

THE  WITNESS;  No,  sir,  I  do  not. 

ME.  QUIMBY ;  Were  you  not  appointed  Guardian 
Ad  Litem  for  Mildred  Nyman? 

THE  WITNESS;  No,  sir,  I  was  appointed  Guar¬ 
dian  Ad  Litem  for  the  specific  purposes  stated  in 
reference  to  the  paragraph  above,  stating  for  the 
sale  of  certain  real  property. 

ME.  QUIMBY;  Then  I  read  the  last  paragraph: 

‘Adjudged  and  Ordered  that  (blank’ —  and  then 
there  is  a  blank  space  and  I  presume  your  name  was 
inserted  there. 

THE  WITNESS;  Yes,  sir,  it  was. 

ME.  QUIMBY  (reading); 

‘Member  of  the  Bar  of  this  Court,  be  and  he  hereby 
is  appointed  Guardian  Ad  Litem  for  the  said  Mildred 
Nyman  and  is  instructed  to  represented  here  inter¬ 
ests  in  connection  with  the  aforesaid  petition  filed 
here  by  the  Conservator.’ 

I  ask  you  again  if  you  were  not  appointed  Guardian 
Ad  Litem  for  Mildred  Nyman? 

THE  WITNESS:  All  I  can  say,  sir,  in  answer  to 
that,  is  that  it  was  my  understanding,  the  under¬ 
standing  of  the  Court  and  the  understanding  of  the 
Conservator  that  my  function  in  this  appointment 
was  to  oversee  the  sale  of  certain  real  property  and 
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ascertain,  too,  whether  this  sale  was  in  the  interest 
of  the  estate  and  person  of  Mildred  Nyman  and  that 
at  the  conclusion  of  this  sale  my  duties  ceased.” 

At  the  top  of  Page  13  of  appellees’  brief,  reference  is 
made  by  appellees  to  “repeated  assertions”  by  appellant 
Browne  that  Miss  Nyman  lacked  testamentary  capacity. 
It  is  submitted  that  Mr.  Browne  did  not  consider  Miss 
Nyman  of  unsound  mind  at  the  time  of  the  making  of 
the  will  of  November  13,  1952,  and  nowhere  in  any  of  his 
testimony  can  it  be  pointed  out  that  he  made  any  asser¬ 
tions  whatsoever  that  she  lacked  testamentary  capacity 
at  or  about  the  time  of  the  execution  of  the  said  wilL 

Again  in  the  same  paragraph,  appellees  state  that  Mr. 
Browne  asserted,  in  the  petition  for  the  appointment  of 
conservator  by  sworn  allegations,  that  Miss  Nyman 
lacked  testamentary  capacity.  This  is  specifically  denied, 
and  an  examination  of  Plaintiffs’  Exhibit  No.  9,  which 
was  the  petition  itself  for  the  appointment  of  conservator 
(Jti  App.  47A-51A)  clearly  shows  that  not  only  did  he 
not  swear  that  she  lacked  testamentary  capacity,  but  on 
the  contrary,  the  petition  was  filed  pursuant  to  Public 
Law  196,  82nd  Congress,  approved  October  24, 1951,  which 
law  prohibits  such  procedure  in  cases  involving  unsound¬ 
ness  of  mind.  Furthermore,  in  Paragraph  3  of  said  peti¬ 
tion  (Jt.  App.  48A),  he  refers  to  her  physical  incapacity, 
advanced  age  and  mental  weakness  to  properly  care  for 
her  estate  or  person.  An  allegation  of  mental  weakness 
alone  does  not  constitute  testamentary  incapacity.  Lewis 
v.  American  Security  &  Trust  Company,  53  App.  D.  C. 
258,  289  F.  916,  which  reads  in  part  as  follows: 

“•  •  •  Nor  is  it  necessary  to  the  making  of  a  valid 
will  that  the  party  should  have  a  perfect  memory, 
and  that  his  mind  should  be  wholly  unimpaired  by 
age,  sickness  or  other  infirmities.  •  •  •” 

To  further  try  to  show  that  appellant  Browne  considered 
Mildred  Nyman  lacked  testamentary  capacity,  appellees, 
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on  Page  13  of  their  brief,  quoted  from  a  letter  written 
by  appellant  to  appellee,  Wacker,  but  an  examination  of 
the  letter  itself  shows  that  he  referred  to  her  as  being 
totally  blind,  in  a  nursing  home,  pretty  helpless  and  mind 
slipping.  The  statement  by  Mr.  Browne,  who  was  eighty- 
four  (84)  years  old  at  the  time  of  the  trial,  that  her  mind 
was  slipping  does  not  of  itself  constitute  testamentary 
incapacity. 

Appellees  then  take  up,  starting  on  Page  13  of  their 
brief,  almost  word  for  word  the  testimony  by  Dr.  Winfred 
Overholser  at  the  trial  below.  It  is  conceded  that  Dr. 
Overholser  testified  that  in  his  opinion  Mildred  Nyman 
was  of  unsound  mind  as  of  the  time  he  examined  her 
during  February  of  1952,  and  that  he  further  said  in  his 
opinion  she  was  of  unsound  mind  on  November  13,  1952, 
although  he  only  saw  her  on  the  one  visit  during  Feb¬ 
ruary.  His  testimony  shows  clearly,  however,  that  he 
went  personally  to  examine  Mildred  Nyman,  to  determine 
her  mental  capacity,  at  the  nursing  home;  that  he  was 
introduced  to  her  as  a  doctor  without  any  explanation 
being  made  to  her  as  to  why  he  was  there,  particularly 
that  he  was  there  to  examine  her  to  determine  her  mental 
condition.  As  a  matter  of  fact,  he  specifically  stated  that 
he  did  not  tell  her  he  was  there  to  examine  her  to  deter¬ 
mine  her  mental  capacity  (Page  18  of  appellees’  brief). 

It  is  this  chain  of  events,  along  with  the  action  of  the 
Court  below  in  appointing  a  conservator  for  Miss  Nyman 
after  the  consideration  of  Dr.  Overholser ’s  report,  which 
should  have  prevented  his  testimony  from  going  before 
the  jury.  That  the  testimony  of  Dr.  Overholser  was  preju¬ 
dicial  to  the  interest  of  appellant,  there  can  be  little  doubt 
1  It  is  interesting  to  note  in  a  review  of  the  testimony  of 
1  Dr.  Overholser,  having  in  mind  that  he  made  his  exam¬ 
ination  of  Miss  Nyman  in  her  bedroom  and  out  of  the 
presence  of  any  other  witness,  that  in  response  to  ques- 
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sions  by  him  of  her,  she  apparently  knew  what  she  was 
talking  abont  when  she  told  him  such  things  as,  quoting 
the  doctor  verbatim  (Page  18-19  of  appellees*  brief) : 

“A.  Yes;  she  indicated  that  everybody  was  kind 
to  her  and  she  indicated  that  she  had  plenty  to  eat,**  1 

“A.  •  •  •  I  think  I  asked  her  who  looked  after 
her  affairs. 

Q.  And  what  did  she  say 

A.  Mr.  Lawrence.  She  said  that  Mr.  Lawrence 
of  the  bank  handled  everything.** 

“Q.  Did  you  inquire  about  her  relatives? 

A.  I  did.  j- 

Q.  What  did  she  say  about  them. 

A.  She  said  she  only  had  one  cousin. 

Q.  Anything  else? 

A.  She  said  that  he  was  a  third  cousin ;  Mr.  Fran¬ 
cis  Browne.** 

“Q.  She  told  you  she  had  a  will? 

A.  She  told  me  she  had  a  will  once  and  kept  it,  as 
she  put  it** 

It  is  submitted  that  all  of  the  answers  given  by  Miss 
Nyman,  as  recounted  by  Dr.  Overholser,  show  that  she 
knew  that  Mr.  Lawrence  of  the  Bank  had  been  handling  j: 
all  her  affairs,  and  she  knew  that  Mr.  Francis  Browne,  \ 
appellant,  was  a  cousin,  and  she  knew  she  had  a  will,  j 
which  was  still  in  existence  as  of  that  time  (February, 
1952).  As  was  stated  in  the  case  of  Lewis  v.  American  j 
Security  &  Trust  Company,  supra,  in  order  to  make  a  j 
valid  will,  it  is  not  necessary  that  the  testator  should  be 
endowed  with  a  high  order  of  intellect,  or  even  an  intel-  j 
lect  measuring  up  to  the  ordinary  standards  of  mankind,  j 
nor,  as  stated,  is  it  necessary  to  the  making  of  a  valid  j 
will  that  the  party  should  have  a  perfect  memory,  and 
that  his  mind  should  be  wholly  unimpaired  by  age,  sick-  i 
ness  or  other  infirmities.  If  the  party  possess  memory  j 
and  mind  enough  to  know  what  property  he  owns  and  f 
desires  to  dispose  of,  and  the  person  or  persons  to  whom  i 
he  intends  to  give  it,  and  the  manner  in  which  he  wishes  j 
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it  applied  by  snch  person,  and,  generally,  fully  under¬ 
stands  his  purposes  and  the  business  he  is  engaged  in, 
in  so  disposing  of  his  property,  he  is,  in  contemplation 
of  law,  of  sound  and  disposing  mind. 

When  Dr.  Overholser  was  asked  whether  he  told  Dr. 
Glen  Pincock,  Miss  Nyman’s  personal  physician,  that  he 
was  going  to  examine  her  on  the  question  of  her  mental 
capacity,  he  replied,  “I  have  no  idea  that  I  did.”  (Ap¬ 
pellees’  brief,  Page  19).  He  was  then  shown  a  letter 
written  by  Dr.  Pincock  about  three  (3)  months  before 
he  examined  her,  in  which  letter  Dr.  Pincock  stated  in 
part  that  mentally  Mildred  Nyman  was  fairly  alert,  but 
as  was  the  situation  with  many  elderly  people,  she  was 
stubborn  and  hard  headed,  making  her  difficult  to  please. 
Further,  that  Dr.  Pincock  believed  her  mentality  suffi¬ 
cient  to  form  her  own  decisions  (Defendant’s  Exhibit  No. 
4,  Jt.  App.  78A). 

As  shown  on  Page  19  and  20  of  appellees’  brief,  the 
following  questions  were  then  asked  of  Dr.  Overholser 
and  the  following  answers  given: 

“Q.  Would  you  look  that  letter  over,  please,  with¬ 
out  saying  what  is  in  it? 

A.  Yes. 

(Inspecting  letter.) 

Yes,  I  have  read  it. 

Q.  Now,  having  in  mind  what  he  says  as  being 
her  attending  physician — and  I  take  it  the  man  who 
saw  her  quite  frequently — would  that  have  any  ten¬ 
dency  to  change  your  opinion  of  her.  mental  condi¬ 
tion? 

A.  I  noticed  it  was  written  three  months  before 
I  saw  her,  yes.  Well,  it  all  depends  upon  the  point 
of  view  as  to  just  where  stubbornness  begins  and 
mental  disorder  ends,  you  know.” 

a 

Appellant  submits  that  Dr.  Overholser  made  the  same 
type  of  examination  of  Mildred  Nyman  as  he  would  have 
made  had  he  been  her  personal  physician  when  asked  by 


the  Bank  to  make  such  an  examination,  because  of  the 
following  questions  put  to  the  doctor  and  his  answers 
thereto:  ;j 

“Q.  Yes.  Tell  me,  was  the  type  of  examination 
that  you  gave  her  the  usual  type  of  examination  that 
you  give  when  you  are  treating  a  patient  to  deter¬ 
mine  the  condition  of  their  mind? 

A.  That  all  depends  on  the  purpose,  again.  I 
mean,  one  may  make  examinations  for  various  things,  j 
Q.  Well,  suppose  it  was  your  own  patient  and  her 
bank,  the  patient’s  bank,  had  asked  the  same  ques¬ 
tion  that  this  bank  did  of  you;  would  you  have  exam¬ 
ined  her  any  differently,  that  patient,  under  those 
circumstances — any  differently,  than  you  examined  .  f 
Mss  Nyman  this  date?  (Emphasis  supplied) 

A.  Oh,  I  don’t  think  there  is  much  difference 
there.” 

i 

Having  in  mind  the  doctor’s  answers  to  the  foregoing 
questions,  appellant  says  that  there  was  no  difference 
between  the  doctor-patient  relationship  in  this  case  or  ! 
any  other  case  involving  a  doctor-patient  relationship.  }. 
To  sum  up,  Dr.  Overholser  was  introduced  to  her  only  | 
as  a  doctor,  without  any  explanation  that  he  was  not  ! . 
there  for  her  benefit,  to  examine  her  and  treat  her  accord¬ 
ingly  if  necessary.  He  examined  her  in  her  bedroom  1 
without  any  other  witness  present — certainly  a  confiden-  i 
tial  relationship— and  by  the  very  nature  of  his  testi¬ 
mony,  it  is  clearly  shown  that  he  inquired  of  her  personal  j 
health  and  well-being,  how  she  was  being  treated  in  the 
nursing  home,  information  concerning  her  family  history 
and  relationships,  as  well  as  making  inquiry  concerning 
her  business  affairs  and  other  personal  matters.  As  here-  ! 
tofore  stated.  Miss  Nyman  had  been  totally  blind  for 
some  15  years  and  confined  to  a  nursing  home  for  more 
than  a  year  prior  to  his  interview. 

Dr.  Frank  Capprio  was  called  as  a  witness  for  the  j 
appellant.  He  is  a  duly  licensed  physician  in  the  District 
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of  Columbia,  specializing  in  psychiatry  since  1935,  with 
a  vast  amount  of  experience  as  shown  by  Jt.  App.  522A- 
523 A.  It  will  be  remembered  that  Dr.  Overholser  said 
that  he  made  no  physical  examination  of  Miss  Nyman 
whatsoever  (Page  20-21  of  appellees’  brief),  but  did  tes¬ 
tify  that  he  assumed,  in  view  of  Miss  Nyman’s  age,  that 
it  was  quite  likely  that  the  cause  of  damage  was  probably 
arteriosclerosis,  and  that  he  thought  it  was  hardening  of 
the  arteries  (appellees’  brief,  Page  22).  Dr.  Capprio 
(Jt.  App.  523 A)  testified  that  cerebral  arteriosclerosis  is 
a  hardening  of  the  blood  vessels  of  the  brain,  generally 
occurring  in  older  people  and  that  the  method  of  exam- 
ing  a  person  to  determine  if  the  condition  exists  is  by  a 
physical  examination,  which  includes  a  blood  pressure  ex¬ 
amination  of  the  heart  and  the  lungs  and  feeling  of  the 
pulse.  Further,  that  X-rays  are  generally  taken  of  the 
skull  and  that,  if  there  is  a  suspicion  of  any  brain  damage 
caused  by  hardening  of  the  arteries,  a  neurologist  is  called 
in  and  further  tests  are  made  to  determine  the  extent  of 
any  cerebral  arteriosclerosis.  He  testified  that  these  are 
accepted  methods  of  making  a  diagnosis  in  such  cases 
(Jt.  App.  524A).  This  testimony  was  never  rebutted  by 
any  witness,  including  Dr.  Overholser. 

Dr.  Capprio  was  then  handed  Defendant’s  Exhibit  No. 
15,  which  was  a  transcript  of  all  of  Dr.  Overholser’s  tes¬ 
timony  (Jt.  App.  525 A)  and  asked  if  he  had  read  same, 
to  which  he  replied  in  the  affirmative.  He  was  also  handed 
the  report,  dated  February  21,  1952,  on  the  letterhead 
of  Dr.  Overholser,  filed  in  the  case  for  the  appointment 
of  the  conservator,  with  a  copy  of  a  letter  from  Dr.  Over¬ 
holser,  dated  March  28,  1952,  addressed  to  Mr.  William 
C.  Sullivan,  the  original  of  which  was  likewise  filed  in 
the  conservator  proceedings,  and  asked  if  he  had  read 
those  papers,  to  which  he  replied  that  he  had  (Jt.  App. 
525A).  He  was  then  asked  a  hypothetical  question, 
whether  he  would  diagnosis  Mildred  Nyman  as  being  psy- 
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chotic,  the  hypothetical  question  including,  among  other 
things,  the  following:  All  of  the  testimony  of  Dr.  Over- 
holser;  his  two  reports  mentioned  above;  the  age  of  Miss 
Nyman;  her  blindness;  how  and  where  she  had  lived  for 
several  years  prior  to  her  death;  her  close  relationship 
with  her  sister;  her  blood  pressure  as  shown  by  the  rec¬ 
ord.  To  this  question,  he  replied  that  he  did  not  conclude 
that  Miss  Nyman  was  psychotic  based  on  the  hypothetical 
question  as  stated. 

Dr.  Capprio  then  unequivocally  testified  that,  based  on 
his  knowledge  of  the  case  as  shown  by  the  testimony 
and  exhibits,  he  would  be  in  full  accord  with  the  statement 
of  Dr.  Glen  Pincock,  Mildred  Nyman’s  personal  physi¬ 
cian,  as  shown  by  his  written  report  of  November  7,  1951, 
wherein  Dr.  Pincock  stated  that  he  found  Miss  Nyman 
to  be  fairly  alert,  stubborn  and  hard  headed,  but  having 
sufficient  mentality  to  form  her  own  decisions.  Further¬ 
more,  Dr.  Capprio  testified  that  in  his  opinion,  she  was 
of  sound  and  disposing  mind  on  November  13,  1952,  the 
day  the  will  in  question  was  made,  and  capable  of  execut¬ 
ing  a  valid  deed  or  contract  (Jt.  App.  527A). 

From  a  medical  viewpoint,  Dr.  Overholser  was  not  con¬ 
fident  that  on  November  13,  1952,  Mildred  Nyman  did  not 
have  the  mental  capacity  to  make  a  will  in  view  of  his 
testimony  as  follows:  (appellees’  brief,  Page  22-23). 

“Q:  Doctor,  I  guess  I  didn’t  let  you  finish;  what 
.  you  diagnosed  her  ailment  as  being. 

A:  Well,  7  assumed  in  view  of  her  age  that  it 
was  quite  likely  that  the  cause  of  this  damage  to  the 
brain,  and  the  symptoms  were  thoroughly  those  of 
brain  damage,  were  probably  arteriosclerosis.  I 
thought  it  was  hardening  of  the  arteries.  (Emphasis 
supplied) 

Q:  Isn’t  it  true,  Doctor,  from  a  medical  angle, 
that  people  suffering  from  that,  some  days  they  have 
worse  days  than  others  as  far  as  memory  is  con¬ 
cerned? 
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A:  Well,  to  some  extent,  in  the  earliest  phases 
particularly;  whether  she  had  had — I  don't  know 
whether  she  had  had,  for  instance,  a  cerebral  hem- 
morrhage.  She  had  great  difficulty  in  getting  around. 
As  you  know,  she  was  extremely  obese.  (Emphasis 
supplied) 

Q :  Yes. 

A  i  So— 

Q:  Well,  we  will  presume  that  she  had  not  had 
a  hemmorrhage  up  to  that  time. 

A:  But  even  at  that  she  might  have  had  a  very 
considerable  damage  to  her  brain  tissue. 

Q:  Yes;  but  Doctor,  isn’t  it  possible  under  those 
circumstances  that  some  days  she  would  be  pretty 
rational  and  other  days  not  so  good? 

A:  Well,  there  is  a  point — when  you  get  such  de¬ 
fects  of  memory  as  she  showed,  the  likelihood  of  any 
substantial  improvement  of  memory  is  not  very  great. 

Q:  But  it  is  possible? 

A :  I  wouldn't  say  that  anything  is  impossible, 
practically,  except  a  dead  person  coming  to  life 
again.”  (Emphasis  supplied) 

After  the  trial  Court  ruled  that  the  testimony  of  Dr. 
Overholser  would  be  admitted  (Page  24,  appellees’  brief), 
the  Court  ruled  in  effect  that  the  examination  by  Dr. 
Overholser  should  not  have  been  made  of  Mildred  Nyman 
without  her  consent,  which,  of  course,  clearly  was  not 
given  in  this  case.  We  have  the  following  from  the  record 
(appellees’  brief,  Page  24-25): 

“MB.  QUlMBY :  Yes,  and  that  is  where  I  get 
totally  lost,  Your  Honor.  Under  what  theory  tikis 
bank  can  have  a  doctor  walk  in  to  a  person  for  the 
sake  of  this  argument — 

THE  COURT:  Well,  I  can  see  it.  It  is  just  as 
clear  as  day.  If  I  am  going  to  act  as  an  agent  or 
attorney  in  fact  for  somebody  and  I  have  got  a  ques¬ 
tion  in  my  mind  as  to  whether  that  person  is  compe¬ 
tent,  I  certainly  am  at  liberty  to  undertake  to 
ascertain  by  the  best  means  I  can  as  to  whether  that 
person  is  competent  to  authorize  me  to  do  the  things 
as  her  agent. 
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ME.  QUIMBY:  Without  the  patients  consent, 
Your  Honor. 

THE  COTJBT:  Not  without  the  patient’s  consent , 
no .  (Emphasis  supplied). 

MB.  QUIMBY:  Well,  we  have  no  showing  that 
she  consented  to  anything.  Now,  if  she  was  actu¬ 
ally  of  unsound  mind  she  could  not  consent,  could 
she,  Your  Honor?  She  couldn’t  have  consented. 

THE  COTJBT :  No,  and  if  she  was  of  unsound 
mind  she  couldn’t  employ — I  mean,  she  couldn’t  have 
had  the  relationship,  perhaps  of  doctor  and  patient.”. 

Had  Mildred  Nyman  been  of  unsound  mind  at  the  time 
she  was  examined  by  Dr.  Overholser  in  February  of  1952, 
the  Court  should  not  have  appointed  the  bank  as  con¬ 
servator  because  of  the  statute  governing  the  appointment 
of  conservator  prohibiting  such  action  in  cases  involving 
unsoundness  of  mind  and,  further,  proceedings  should 
have  been  had  under  Chapter  3,  Title  21,  Code  of  Laws 
of  the  District  of  Columbia,  1951  Edition,  and  particu¬ 
larly  under  Sections  301,  308,  310  thru  315. 

H.  Caveatee  Was  An  Adverse  Party 

On  Page  33  of  appellees’  brief,  appellees  argue  that  it 
was  not  error  for  the  Court  to  permit  Francis  S.  Browne, 
appellant,  to  be  examined  as  an  adverse  party,  when  he 
had  appeared  solely  at  the  trial,  in  all  of  the  record,  in 
his  representative  capacity  as  nominated  executor  only. 
They  say  that  he  was  caveatee  and  implied  that  this  gave 
them  the  right  to  examine  him  as  an  adverse  party.  Again, 
let  us  remember  that  he  appeared  only  in  his  represen¬ 
tative  capacity  as  nominated  executor  and  not  personally. 
It  was  no  more  right  to  examine  him  as  an  adverse  party 
on  anything  other  than  his  official  representative  capacity 
than  it  would  have  been  to  claim  that  any  beneficiary 
named  in  the  will  and  not  a  caveator  was  an  adverse 
party  as  such.  They  say  that  because  he  prosecutes  this 
appeal  as  executor  and  as  a  legatee,  that  he  is  an  ad¬ 
verse  party.  It  is  submitted  that  the  only  way  he  could 
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appeal  this  case  would  be  in  his  capacity  as  a  nominated 
executor  and,  of  course,  having  an  interest  as  a  legatee  if 
the  will  is  sustained,  he  would  have  a  right  to  appeal  to 
this  Court  to  preserve  his  interests  under  the  will  as  such 
legatee.  This,  however,  does  not  make  him  an  adverse 
party. 

They  give  as  the  next  ground  that  he  is  charged  with 
having  procured  the  alleged  will  by  undue  influence,  du¬ 
ress  and  coercion.  Again,  it  must  be  pointed  out  that  he 
was  not  made  a  party  individually  in  the  case  below,  to 
say  nothing  of  the  fact  that  there  was  not  one  bit  of  proof 
procured  from  his  testimony  or  from  that  of  any  other 
witness  in  the  case  that  he  ever  exerted  any  undue  influ¬ 
ence,  duress  or  coercion  on  Mildred  Nyman  in  any  way 
whatsoever,  and  as  a  matter  of  fact,  he  specifically  denied 
all  such  allegations  under  oath  (Jt.  App.  553A). 

1  Appellees,  on  Page  34  of  their  brief,  comment  on  the 
fact  that  Mr.  and  Mrs.  Browne  asserted  claims  against 
the  estate  of  Elma  Nyman.  She  was  not  a  party  to  the 
proceedings  in  any  manner  whatsoever.  Elma  Nyman 
was  a  sister  of  Mildred  Nyman  and  died  before  the  exe¬ 
cution  of  the  will  of  November  13,  1952.  Furthermore, 
Mr.  Brown  testified  that  he  filed  the  claim  against  the 
sister’s  estate  as  the  result  of  having  been  told  to  do  so 
by  the  Bank  (Jt.  App.  552A).  This  was  affirmed  by  the 
testimony  of  Lester  A.  Lawrence  of  the  Bank,  who  stated 
that  he  advised  Mr.  Browne  to  file  the  suit  against  the 
sister’s  estate  (Jt.  App.  248A). 

HE.  Fraud,  Deceit  and  Undue  Influence 

Appellees  state,  on  Page  34  of  their  brief,  that  in  view 
of  the  evidence  as  to  lack  of  testamentary  capacity,  it 
would  seem  to  be  unnecessary  to  comment  at  length  on  the 
issues  of  fraud,  deceit  and  undue  influence.  It  is  difficult 
to  understand  how  the  mere  lack  of  testamentary  capacity, 
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if  any  such  existed  in  one  person,  automatically  consti¬ 
tutes  fraud,  deceit  or  undue  influence  by  some  other 
person.  They  comment  that  the  will  of  November  13, 
1952,  departed  radically  from  the  testamentary  scheme 
set  forth  in  the  will  of  December  12,  1939,  and  codicil 
thereto,  which  were  executed  approximately  thirteen  (13) 
years  before,  and  that  there  was  no  evidence  as  to  why 
the  changes  were  made.  It  is  submitted  that  the  will  of 
November  13,  1952,  was  in  many  respects  the  same  as 
the  will  and  codicil  thereto  of  1939-1940,  and  that  there 
was  much  evidence  as  to  why  the  changes  were  made.  At 
least  three  (3)  of  the  prior  beneficiaries  had  died  in  the 
meantime;  not  one  of  the  caveators  had  even  seen  Mil¬ 
dred  Nyman  during  the  ensuing  thirteen  (13)  years,  and; 
not  one  of  the  caveators  had  done  anything  for  her  what¬ 
soever,  while  the  record  is  replete  with  testimony  of  the 
many  services  rendered  Mildred  Nyman  and  her  sister 
by  Francis  S.  Browne  and  his  wife,  Efiie  Browne,  during 
the  thirteen  (13)  year  period. 

s 

Appellees  admit  that  Mr.  Fraser,  the  attorney  who 
drew  the  will  of  November  13,  1952,  made  no  charge  for 
his  services  and,  consequently,  appellant  says  he  was  not 
employed  by  anyone,  but  merely  went  out  there  as  a 
favor  to  a  Mr.  John  H.  Davis  when  told  Miss  Nyman 
wished  to  make  a  will  (appellees’  brief,  Page  35).  Mr. 
Fraser  saw  her  on  at  least  two  (2)  occasions  and  ob¬ 
tained  information  to  enable  him  to  draw  her  will.  It  is 
interesting  to  note  that  appellees  offer  no  explanation  as 
to  how  Mr.  Fraser  would  have  known  of  the  similar  pro¬ 
visions  in  the  will  of  November  13,  1952,  to  those  of  the 
will  of  December  12,  1939,  and  codicil  thereto,  without 
such  information  having  come  from  Mildred  Nymcm  her¬ 
self. 
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IV.  Evidence  Sustained  Verdict  On  All  Issues 

On  Page  36  of  appellees’  brief,  appellees  say,  with  re¬ 
spect  to  the  issue  of  due  execution,  that  appellant  failed 
to  satisfy  the  jury.  They  argue  that  the  will  contained 
three  (3)  lines  for  the  signature  of  witnesses,  but  only 
two  (2)  witnesses  signed.  Only  two  (2)  witnesses  are 
required  in  the  District  of  Columbia.  They  comment  that 
the  witnesses  gave  conflicting  testimony  as  to  whom  was 
in  the  room  at  the  time  of  the  signature,  commenting  that 
the  witness,  Gallagher,  first  testified  that  she  and  Mrs. 
Latta  were  the  only  ones  in  the  room  and  later  said  that 
Mr.  Fraser  was  with  them.  (Page  37,  appellees’  brief). 
It  will  be  noted  that  Miss  Gallagher,  in  her  testimony, 
said  by  way  of  explanation  that  when  she  said  that  she 
and  Mrs.  Latta  were  the  only  persons  in  the  room  at  the 
time  the  paper  was  executed,  she  thought  that  the  ques¬ 
tion  meant,  were  there  any  outsiders,  and  she  followed 
this  with  the  statement,  “Of  course,  the  lawyer  had  to 
be  in  there.”  (Jt.  App.  121A). 

The  caveatee  below  was  required  to  affirmatively  pro¬ 
ceed  with  the  proof  of  the  will  of  November  13,  1952,  be¬ 
fore  the  caveators  opened  their  case.  It  is  submitted 
from  the  record  that  there  was  absolutely  no  testimony 
to  show  that  the  two  (2)  witnesses  to  the  will  were  not 
credible  witnesses  at  the  conclusion  of  the  proof  on  that 
issue,  and  the  Court  below  should  have  directed  a  verdict 
accordingly  on  this  issue  before  proceeding  with  the  re¬ 
maining  four  (4)  issues  wherein  the  caveators  had  the 
burden  of  proof. 


Respectfully  submitted, 

Charles  H.  Quimby 
650  Warner  Building 
Washington,  D.  C. 
Attorney  for  Appellant 
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PETITION  FOE  REHEARING  IN  BANC  OR  IN  THE 
ALTERNATIVE  BY  THE  DIVISION  OF  COURT 
WHICH  PREVIOUSLY  HEARD  AND  DECIDED 
CASE 


Comes  now  the  appellant,  by  his  attorney,  Charles  H. 
Qnimby,  and  moves  this  Court  to  permit  a  rehearing 
before  the  Court  in  banc,  or  in  the  alternative,  for  re¬ 
hearing  by  the  division  of  the  Court  which  previously 
heard  and  decided  this  case. 

In  support  thereof,  the  following  is  respectively  sub¬ 
mitted: 

1.  The  Court  has  been  granted  by  statute  the  power 
to  order  rehearings  in  banc  “and  the  discretion  for  its 
exercise.”  28  U.S.C.  ^  46  (c)  (1952);  D.C.  Cir.  Buie  26, 
Western  Pac.  R.  Corp.  v.  Western  Pac.  R.  Co.,  345  U.  S. 
247,  259  (1953).  It  is  a  “necessary  and  useful  power” 
in  cases  “appropriate  for  consideration  by  the  full 
court”.  Id.  at  260,  252. 
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2.  In  this  case,  a  division  of  the  Court  by  a  two-to- 
one  vote  ordered  that  the  Order  of  the  Trial  Court  deny¬ 
ing  probate  to  a  paper  writing  dated  November  13,  1952, 
offered  by  Francis  S.  Browne  as  nominated  executor  of 
the  last  will  and  testament  of  Mildred  Nyman,  deceased, 
be  affirmed.  This  Honorable  Court  stated  that  the  only 
serious  question  about  the  validity  of  the  jury’s  verdict 
of  unsoundness  of  mind  of  the  said  Mildred  Nyman  has 
to  do  with  the  admission  in  evidence  of  the  testimony 
of  Dr.  Winfred  Overholser  to  the  effect  that  decedent 
was  of  unsound  mind  when  he  examined  her  in  February, 
1952,  and  whether  the  doctor’s  testimony  was  privileged 
and,  therefore,  inadmissible  unless  the  privilege  was 
waived.  In  its  opinion  this  Court  stated  in  part,  ‘‘Here 
the  trial  judge  made  preliminary  inquiries  to  ascertain 
if  Dr.  Overholser  had  attended  and  treated  the  decedent 
or  if  she  could  have  so  believed ,  so  as  to  give  rise  to  the 
privilege.”  (Underscoring  supplied.)  There  was  then  re¬ 
produced  in  the  margin  of  the  decision  a  portion  of  parts 
of  the  record  showing  certain  inquiries  made  by  the  Trial 
Court  of  the  doctor  and  the  answers  of  the  doctor  to 
such  inquiries. 

3.  It  is  respectfully  submitted  that  in  addition  to  the 
answers  of  Dr.  Overholser  quoted  in  the  margin  of  the 
opinion  of  this  Court,  the  doctor  gave  other  testimony, 
and  there  was  the  testimony  of  others  which  clearly 
showed  that  Mildred  Nyman  undoubtedly  believed  that 
Dr.  Overholser  was  actually  attending  her  as  a  physician 
and,  accordingly,  such  information  as  she  gave  him  was 
privileged.  It  will  be  noted  in  response  to  two  questions 
by  the  Trial  Court  as  quoted  in  the  margin  of  the  opinion 
referred  to  above  that  the  doctor  was  not  positive  in  his 
answers.  The  two  answers  mentioned  are  as  follows :  BY 
THE  COURT:  “Now,  was  there  anything  said  or  done 
to  you  that  indicated  that  Miss  Nyman  regarded  you  as 
her  physician  and  she  as  your  patient?  A  Oh,  no.  I  am 
wot  at  all  sure  that  she  even  knew  I  was  a  physician  ” 
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(Underscoring  supplied.)  BY  THE  COURT:  “And  so 
far  as  you  could  observe  she  was  under  no  misapprehen¬ 
sion  that  there  was  that  relationship?  A  1  feel  very 
safe  in  saying  that  she  had  no  such  idea”  (Underscor¬ 
ing  supplied.)  It  will  be  noted  that  Doctor  Overholser 
could  not  say  positively  that  she  did  not  know  he  was  a 
physician,  but  merely  that  he  was  not  at  all  sure  that 
she  knew  that  he  was  a  physician.  He  could  not  positively 
state  that  Miss  Nyman  was  under  no  misapprehension 
that  a  patient-physician  relationship  existed,  but  only  that 
he  felt  safe  in  saying  that  she  had  no  idea. 

4.  Dr.  Overholser  testified  as  follows  (App.  330) : 

“*  *  *  Q  Now,  on  a  normal  examination  for  mental 
capacity  of  that  kind,  you  wouldn’t  examine  physi¬ 
cally,  would  you?  A  No;  such  physical  examination 
might  be  made  but  entirely  secondary.  The  primary 
question  is  how  the  patient’s  mind  operates.  Q  Yes 
sir.  Now,  Doctor ,  when  you  went  in  there,  did  you 
tell  her  you  were  out  there  to  examine  her  to  deter¬ 
mine  the  condition  of  her  mind?  A  1  don’t  remem¬ 
ber .  I  remember  there  was  some  discussion  some¬ 
where  along  the  line  about  the  bank  and  about  the 
bank  handling  her  affairs.  Whether  I  said  that  the 
bank  had  asked  me  to  come  out,  I  don’t  remember. 
Q  But  did  you  pinpoint  to  her  that  you  were  there 
to  try  to  determine  her  mental  condition?  A  I  don’t 
remember  that  that  question  came  up.  Q  You  don’t 
think  that  came  up?  A  No.  Q  Well,  then,  will  you 
tell  us  how  you  approached  her?  1  mean ,  how  you 
started  your  conversation  with  her  or  how  you  drew 
her  out  to  get  her  to  talk  to  you?  A  l  think  l  started 
in,  in  a  fairly  casual  sort  of  way,  by  asking  her  how 
she  was  getting  along ;  how  long  she  had  been  there; 
how  they  were — whether  they  were  giving  her  good 
care  and  so  on;  and  then  I  led  on  from  that  into 
some  of  the  questions  that  had  to  do  with  her  mem¬ 
ory  and  her  recognition  of  relatives  and  that  sort  of 
thing.  Q  Did  she  say  what  kind  of  care  she  was 
getting  there?  A  Yes;  she  indicated  that  everybody 
was  kind  to  her  and  she  indicated  that  she  had  plenty 
to  eat.  Q  I  take  it  that  she  did.  Did  you  tell  her 
you  were  there  from  the  bank,  Doctor?  A  That  I 
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don’t  remember.  Q  Do  yonr  notes  show?  A  No,  I 
find  nothing  in  my  notes  on  that,  and  I  really  don’t 
remember  whether  I — I  know  that  the  bank  came  up 
in  conversation.  I  think  I  asked  her  who  looked 
after  her  affairs.  Q  And  what  did  she  say?  A  Mr. 
Lawrence.  She  said  that  Mr.  Lawrence  of  the  bank 
handled  everything.  Q  And  did  she  say  anything 
else  about  her  affairs,  any  of  her  relatives?  Did  you 
inquire  about  her  relatives?  A  I  did.  Q  What  did 
she  say  about  them?  A  She  said  she  only  had  one 
cousin.  Q  Anything  else?  A  She  said  that  he  was  a 
third  cousin;  Mr.  Francis  Browne.  No,  she  said  she 
had  a  will  once,  but  she  kept  it  and  didn’t  see  any 
reason  to  change  it.  *  #  (Underscoring  supplied.) 

Dr.  Overholser  further  testified  (App.  334) : 

“Q  You  told  her  you  were  a  doctor?  A  I  think  so. 
I  certainly  was  introduced  as  Dr.  So  and  So  and 
ordinarily  that  implies —  Q  Do  you  remember  if 
she  asked  you  why  you  were  out  there,  Doctor?  A  I 
don’t  think  so.  I  don’t  remember  that  at  all.  She 
seemed  glad  to  have  someone  around  to  talk  to,  and 
in  fact,  when  I  was  going,  she  asked  me  to  stay  a 
while  longer.  Q  Well,  she  knew  you  were  in  there 
and —  A  She  knew  I  was  a  good  listener.  Q  Yes. 
Tell  me,  was  the  type  of  examination  that  you  gave 
her  the  usual  type  of  examination  that  you  give  when 
you  are  treating  a  patient  to  determine  the  condition 
of  their  mind?  A  That  all  depends  on  the  purpose, 
again.  I  mean,  one  may  make  examinations  for  var¬ 
ious  things.  Q  Well,  suppose  it  was  your  own  pa¬ 
tient  and  her  bank,  the  patient’s  bank,  had  asked 
the  same  question  that  this  bank  did  of  you;  would 
you  have  examined  her  any  differently,  that  patient, 
under  those  circumstances — any  differently  than  yon 
examined  Miss  Nyman  this  date?  A  Oh,  I  don’t 
think  there  is  much  difference  there.”  (Underscoring 
supplied.) 

5.  The  testimony  of  Omega  Margie  Gallagher,  a  nurse 
and  a  disinterested  witness  at  the  rest  home  where  Miss 
Nyman  was  then  living,  was  as  follows  (App.  468) : 
(Note:  It  must  be  borne  in  mind  that,  as  shown  by  the 
testimony,  Miss  Nyman  at  the  time  of  the  visit  of  Dr. 
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Overholser  and  for  many  years  prior  thereto  was  totally 
blind  and  that  she  had  been  a  patient  in  a  rest  home  for 
several  years.) 

“•  *  •  Q  Well,  when  Doctor  Overholser  came  out 
there,  tell  us  what  happened?  A  Well,  when  he  came 
to  the  door,  I  received  him  and  I  carried  him  back 
into  Milly’s  room,  and  I  said,  ‘MMy,  here  is  the  doc¬ 
tor  that  Mr.  Lawrence  sent  you .*  And  she  said ,  ‘Is 
it  Doctor  Pincock?7  That  was  her  regular  doctor. 
And  I  said ,  No,  it  was  a  doctor  that  Mr.  Lawrence 
sent.  She  said  * I  don’t  need  no  doctor ;  there  is 
nothing  the  matter  with  me.7  I  went  out,  closed  the 
door,  gave  him  a  chair  and  he  stayed  in  there  about 
ten  minutes  with  her  •  •  *”  (Underscoring  supplied.) 

Again,  on  App.  337,  Dr.  Overholser  testified: 

“Q  By  the  way,  Doctor,  during  this  examination, 
you  were  in  the  room  with  her  alone,  were  you  not? 
A  I  am  quite  sure  I  was.  Yes,  I  would  prefer  to  be 
and  I  think  I  was.” 

6.  It  is  respectfully  submitted  that  the  foregoing  testi¬ 
mony  shows  without  question  that  Mildred  Nyman  be¬ 
lieved  Dr.  Overholser  was  there  as  a  doctor  to  treat  her, 
not  only  from  the  manner  in  which  he  was  introduced 
and  gained  admission  to  her,  but  from  the  type  of  ques¬ 
tions  he  asked,  which  certainly  would  be  a  normal  type 
of  questions  for  an  attending  physician  to  ask  of  a  new 
patient. 

7.  The  Trial  Court  below  clearly  stated  in  response 
to  a  question  by  counsel  for  appellant  that  consent  of 
the  patient  for  examination  by  a  doctor  was  necessary 
unless  there  was  a  showing  that  the  patient  was  of  un¬ 
sound  mind.  The  following  is  quoted  verbatim  from  the 
testimony  (App.  338) : 

“THE  COURT:  Well,  I  can  see  it.  It  is  just  as 
clear  as  day.  If  I  am  going  to  act  as  an  agent  or 
attorney  in  fact  for  somebody  and  I  have  got  a 
question  in  my  mind  as  to  whether  that  person  is 
competent,  I  certainly  am  at  liberty  to  undertake 


to  ascertain  by  the  best  means  I  can  as  to  whether 
that  person  is  competent  to  authorize  me  to  do  the 
things  as  her  agent.  ME.  QUIMBY:  Without  the 
patient's  consent,  Your  Honor f  THE  COURT:  Not 
without  the  patient’s  consent,  no.  MR.  QUIMBY: 
Well,  we  have  no  showing  that  she  consented  to  any¬ 
thing.  Now,  if  she  was  actually  of  unsound  mind  she 
could  not  consent,  could  she,  Your  Honor?  She 
couldn’t  have  consented.  THE  COURT:  No,  and  if 
she  teas  of  unsound  mind  she  couldn't  employ — 1 
mean,  she  couldn't  have  had  the  relationship,  perhaps, 
of  doctor  and  patient.''  (Underscoring  supplied.) 

8.  Again,  it  is  respectfully  submitted  that  from  all  of 
the  foregoing  it  is  clear  that  Mildred  Nyman  could  very 
well  have  believed  that  Dr.  Overholser  was  interrogating 
her  on  the  basis  of  a  physician-patient  relationship.  As 
the  dissent  points  out,  “The  policy  of  the  statute  is  to 
encourage  between  doctor  and  patient  the  free  communi¬ 
cation  which  is  essential  for  proper  treatment  of  illness, 
by  assuring  the  patient  that  his  disclosures  will  be  kept 
secret  *  *  *.  Here  the  psychiatrist’s  purpose  was  un¬ 
questionably  testimonial,  but  it  does  not  appear  that  the 
decedent  was  aware  of  that  fact.  Her  normal  assumption 
would  have  been  that  the  doctor  who  was  examining  her 
was  doing  so  qua  doctor,  not  qua  bank  investigator.  •  •  • 
The  statute,  however,  is  designed  for  the  patient’s  pro¬ 
tection.  Her  frame  of  mind,  therefore,  rather  than  the 
doctor’s,  should  determine  whether  the  statute  applies.” 

9.  It  is  respectfully  submitted  that  the  testimony  of 
Dr.  Overholser  obtained  in  the  manner  outlined  above 
should  have  been  excluded. 

10.  In  addition  to  the  issue  of  unsoundness  of  mind 
of  Mildred  Nyman  raised  on  the  caveat  below,  there  were 
additional  issues  among  others  of  undue  influence  and 
fraud  exercised  upon  her  by  the  appellant,  Francis  S. 
Browne,  or  some  other  person  or  persons.  This  Honorable 
Court,  because  of  the  majority  opinion  concerning  the 
question  of  unsoundness  of  mind,  stated  that  these  other 
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issues  need  not  be  considered.  It  is  respectfully  sub¬ 
mitted  that  a  decision  on  these  two  additional  issues  as 
raised  in  Statement  of  Points  No.  1  of  this  appeal  is 
of  extreme  importance  to  appellant  for  the  following 
reasons : 

i 

(a)  This  Court  in  its  Judgment  of  June  14,  1956,  or¬ 
dered  that  the  costs  on  appeal  should  be  borne  by  the 
respective  parties.  Appellant  has  now  been  served  with 
a  Motion  to  Amend  Judgment,  filed  by  the  appellees 
herein,  asking  an  amendment  to  the  judgment  of  June 
14,  1956  to  allow  appellees’  costs  on  appeal  and  charging 
same  to  appellant,  Francis  S.  Browne,  giving  as  reasons 
therefor  that  the  Jury  found  that  the  paper  writing  dated 
November  13,  1952  was  procured  by  fraud  or  deceit  and  j 
undue  influence  or  duress  or  coercion  and  attempts  to  j 
show  that  there  was  sufficient  evidence  against  the  said 
Francis  S.  Browne  to  justify  such  issues.  It  is  respect-  j 
fully  submitted  that  there  is  no  sufficient  and  proper  evi-  j 
dence  in  the  trial  of  the  case  below  to  warrant  the  sub-  j 
mission  of  issues  involving  fraud,  deceit,  undue  influence, 
duress  and  coercion  and,  accordingly,  this  Court  is  re¬ 
spectfully  requested  to  pass  on  such  issues  as  raised  by 
the  appeal  herein. 

(b)  In  addition  to  the  foregoing,  Title  22,  Section 
1403,  of  the  Code  of  Laws  of  the  District  of  Columbia, 
requires  the  filing  of  all  wills  after  the  death  of  a  testa¬ 
tor  or  testatrix,  and  the  will  of  Mildred  Nyman,  dated 
November  13,  1952,  was  accordingly  filed.  It  then  became 
the  duty  of  Francis  S.  Browne,  the  nominated  executor, 
to  defend  the  will  against  the  caveat  below.  At  the  trial, 
he  denied  specifically  that  he,  at  any  time,  exerted  any 
undue  influence  or  coercion  on  Mildred  Nyman  to  get  \ 
her  to  make  the  will  in  question,  nor  did  he  perpetrate 
any  fraud  of  any  nature  whatsoever.  There  is  no  testi¬ 
mony  in  the  case  to  support  the  submission  of  such  is¬ 
sues  to  the  Jury.  However,  since  such  issues  were  sub- 
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initted  and  the  Jury  found  against  the  said  Francis  S. 
Browne  in  these  respects,  even  though  there  was  no 
supporting  testimony,  the  Trial  Court  would  not  allow 
Mr.  Browne  counsel  fees  out  of  the  estate  to  defend  the 
will,  as  the  Court  could  well  have  done  had  there  been 
no  such  issues  of  fraud,  undue  influence,  coercion,  etc.,  or 
had  such  issues  not  been  presented  to  the  jury.  Thus,  Mr. 
Browne  suffered  a  monetary  loss  in  the  disallowance  of 
attorneys’  fees  to  enable  him  to  properly  defend  the 
will  against  the  caveat. 

11.  For  the  foregoing  reasons,  it  is  respectively  sug¬ 
gested  that  the  Court’s  discretion  would  most  appro¬ 
priately  be  exercised  by  the  order  of  the  rehearing  in 
banc,  or  in  the  alternative,  a  rehearing  should  be  granted 
by  the  division  of  the  Court,  which  previously  heard  and 
decided  the  case. 


Respectively  submitted, 

Charles  H.  Qtjimby 
Attorney  for  Appellant 


CERTIFICATE  OF  GOOD  FAITH 
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good  faith  and  not  for  delay. 

Chaeles  H.  Qtjimby 
Attorney  for  Appellant 
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I  hereby  certify  that  a  copy  of  the  foregoing  Petition 
for  Rehearing  In  Banc,  has  been  mailed  to  attorneys  for 
appellees,  Louis  M.  Denit,  Esq.,  Thomas  S.  Jackson,  Esq., 
Martin  R.  Fain,  Esq.,  and  Richard  A.  Bishop,  Esq.,  719 

15th  Street,  N.  W.,  Washington,  D.  C.,  this  -  day  of 

June,  1956. 

Charles  H.  Quimby 
Attorney  for  Appellant 


